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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

HITCH ENTERPRISES, INC.

Plaintiff,

VS. Case No. 18-1030-EFM-KGG

OXY USA INC,,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Court on threstions: Plaintiff Hitch Enterprises, Inc.’s
(“Hitch”) Motion to Certify Class (Doc. 33)Defendant Oxy USA Inc.’s (“Oxy”) Motion for
Partial Summary Judgment (Doc. 66), and Hecklotion to Strike Exp# Reports of John C.
McBeath and Stephen L. Becker and Exclude Their Testimony (Doc. 57). For the following
reasons, the Court denies Hitch’s tido to Certify the Class, granis part and denies in part
Oxy’s Motion for Partial Summary Judgmeatd denies Hitch’s M@n to Strike.

l. Factual and Procedural Background

Hitch and the putative classearoyalty owners in appraxately 631 oil and gas wells
located throughout Kansas. Oagerates these wells and prody@song other things, Residue
Gas, NGLs, and Helium. All the gas from these wells was comingled on the same gas lines and

processed at the same location (the Jayh&mdcessing Plant) under a single Processing
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Agreement. After processing, Oxy sold mosthef Residue Gas and about half the NGLs to its
affiliate, Occidental Energy Marketing, Inc. JEMI”), and OEMI subsequently sold those
products further downstream to unaffiliated thpattties. Oxy sold the Helium to ONEOK Field
Service Company.

As general background, oil and gas operators frequently perform Midstream Services—
Gathering, Compression, Dehydaatj Treatment, and Processing (“GCDTP”)—to prepare raw
gas for market. Here, most of the gas fribva putative class wells was Gathered, Compressed
then delivered for Processing the Jayhawk Processing Plam\ small percentage of the gas
underwent no GCDTP services and was sold asfiviggas or was used heuse gas. The central
issue in this case relates to Processing costs Oxy deducted from its royalty checks to the putative
class.

Hitch initiated this lawsuibn January 11, 2018, in the DistriCourt of Seward County,
Kansas, alleging thatXy breached its lease with the putative class members by underpaying
royalties from July 1, 2007, to April 30, 2014. Hitwas a member of a previous class action in
Kansas state courtkittell v. Oxy—that settled claims against Oxy for improper deductions taken
for Gathering, Compression, Dehydration, and Treati@easts prior to July 1, 2007. As a member
of Littell, Hitch received a Notice of 8posed Settlement, stating:

Nothing contained in the Settlement Agremis intended to alter or restrict

OXY’s ongoing practice of charging the acctaaf its royalty owners with a pro-

rata share of the fees and costs whidhdtirs to process thgas in a processing

plant and to transport it on mainline tsamssion pipelines under approved FERC

tariffs, so long as such royalty ownermntinue to receive th benefits of such

activities in the form of tlir allocated share of thequeeds of sale received by

OXY for the natural gas liquids, helium ohet extracted products and the residue
gas which is sold after such transportation and processing occur.

! Littell v. OXY, Case No. 98-CV-51 (Kamist. Ct. Stevens Cnty.).



In the lawsuit now before the Court, Hitalleges two ways in which Oxy underpaid
royalties. First, Oxy deducted from royalteeportion of the costsXy expended processing the
gas. These deductions weaden in cash and in kirfd Hitch asserts thahese deductions were
impermissible because it was Oxgale obligation to pay all predsacosts necessary to make the
gas marketable, including Processing coStscond, when OEMI purchased the Residue Gas and
NGLs from Oxy, OEMI paid Oxy tsed on a standardized Indexderi OEMI later resold those
products downstream to third parties and gomes—though not always-hé weighted average
sales price (“WASP”) of OEMI’s third-party saless higher than the IngdPrice. Oxy always
calculated its royalty paymentsdsal on the Index PriceHitch asserts, hosver, that it was
entitled to be paid royalties on whichever wagher each month: thaedex Price or OEMI’'s
WASP.

Hitch also brings a separate claim segkinterest on Conserian Fees that Oxy
previously deducted from its royalty paymersd later refunded. EhKansas Corporation
Commission imposes Conservatibres under K.S.A. 8§ 55-166//hether these Conservation
Fees were the sole responsibility of oil ang gaerators was an open question in Kansas until
2011, when the Kansasi@eme Court held iRlockett v. Trees Oil Compaththat these fees are

an expense attributable to the well operator atohelight of Hockett Oxy refunded the wrongly

2 For the Residue Gas, Hitch alleges that Oxy toalc@&ssing deductions for fees, retainage, plant fuel,
recompression, treatment, etc. For the NGLs, Hitch alleges that Oxy took deductions from royalties “by the amount
of the NGLs processing deductions (such as retainagergage and TF&S)” and “by not receiving payment based
on the full NGL recover[y] factors for each NGL.” For thdiden, Hitch alleges that Oxy “[took deductions] (directly
or indirectly, and in case, in kind, or both)frgoyalties by way of Helium processing deductions.”

3292 Kan. 213 251 P.3d 65 (2011).

41d. at 72.



withheld Conservation Fees to Hitand the putative class. Howev®xy paid no interest on the
refunded Conservation Fees, and Hitch arguestthais owed interest at 10% per annum.

On February 2, 2018, Oxy removed this castetieral court. Hitch filed a motion with
this Court to certify the following class:

All royalty owners in Kansawells: (a) where Oxy USA Inc. was the operator (or,

as a non-operator, separately marketed gas); (b) who were paid royalties for

production of gas, NGLs, or Helium froduly 1, 2007 to April 30, 2014; and (c)

whose gas was moved over the ONEOK/West Texas Gas/NNG lines to the

Jayhawk Plant for processing.

Excluded from the Class are: (1) the OffidéNatural Resources Revenue, formerly

known as the Mineral Management Servicalign tribes and the United States);

(2) all presiding judge(spgether with their immediatfamily members; (3) Oxy

USA Inc. its affiliates, its predecessorstterest, and their respective employees,

officers, and directors; and (4) royalty o&rs who receive roytg under the leases

expressly allowing the deduacti of processing expenses.
Hitch’s Motion for Class Certifigtion included a sworn declaratiby Hitch’s counsel, Rex Sharp,
and an Expert Report by Daniel Reineke.

Oxy opposes class certification. Withirxyds Response to Hitch’s Motion, Oxy objected
to the Sharp Declaration and the Reineke Repsking the Court to strike both. Additionally,
Oxy provided two expert reports prepared biid McBeath and Stephen Becker. Hitch objects
to the McBeath and Becker reports anddfiteseparate motion to strike both.

On March 11, 2019, Oxy filedMotion for Partial Summary Judgment, seeking judgment
on three claims. First, Oxy argubat the statute of limitations bars all of Hitch’s claims occurring
before January 11, 2013. Second, Oxy argueKtuagas law does not require Oxy to pay 10%
interest on the refunded Conversatieees. Third, Oxy argues thapaid royalties on all “field

fuel” and “plant fuel.” On June 5, 2019, the Coattthe parties’ requedteld a hearing on these

motions. The Court now rules as follows.



Il. Legal Standard
A. ClassCertification

Class action certification is governed by Rulec23he Federal Rulesf Civil Procedure.
The Court has broad discretion incating whether to certify a cla8sUnder Rule 23(a), Hitch
must demonstrate that: (1) the class is so numdhaigoinder of all members is impracticable
(numerosity); (2) there is a question of law or fact common to the class (commonality); (3) the
claims or defenses of the representative partesypical of the claims or defenses of the class
(typicality); and (4) the representative parties ¥aiitly and adequately protect the interests of the
class (adequacy). After mewsgi these requirements, Hitch mukgmonstrate that the proposed
class action fits within one dlie categories in Rule 23(b).

Here, Hitch seeks certificatiamder Rule 23(b)(3), which regas that “questions of law
or fact common to class members predomir@ter any questions afféeg only individual
members” (predominance) and that a class actiosufigrior to other available methods for fairly
and efficiently adjudicating the controversy” (suijority). The requirments of Rule 23(b)(3)
ensure that a class is sufficiently colesio warrant adjudation by representatién. The
predominance question asks whether common issuemore prevalent or important than non-
common, individual issués. “[PJredominance may be destralyé individualized issues will

overwhelm those questioeemmon to the clas$.”

5 CGC Holding Co. v. Broad & Cassél73 F.3d 1076, 1085 (10th Cir. 2014).
6 Amchem Prods. v. Windsd&?21 U.S. 591, 622—-23 (1997).
" CGC Holding 773 F.3d at 1087.

8 Wallace B. Roderick Revocable Living Tr. v. XTO Energy, Ti#5 F.3d 1213, 1220 (10th Cir. 2013).



B. Summary Judgment

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
issue as to any material fact, and the movant is entitled to judgment as a mattet &f fagt.is
“material” when it is essential to the clairmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury ézide the issue in either party’s fa¥brThe movant bears
the initial burden of proof, anthust show the lack of evideno& an essential element of the
claim!' The nonmovant must thdming forth specific facts shdng a genuine issue for trigd.
These facts must be clearly idiéied through affidavits, deposith transcripts, or incorporated
exhibits—conclusory allegations alone cansotvive a motion for summary judgmeéat.The
court views all evidence and reasblganferences in the light most favorable to the party opposing
summary judgmentt

.  Analysis

A. ClassCertification

Before certifying a class, the Court must uigdea “rigorous analysidb ensure that each
of Rule 23’s prerequisites is satisfitd Class action litigation is faexception to the usual rule

that litigation is conducted by and on behalthé individual named parties only” and therefore

° Fed. R. Civ. P. 56(c).
10 Haynes v. Level 3 Commc;id C, 456 F.3d 1215, 1219 (10th Cir. 2006).

' Thom v. Bristol-Myers Squibb C&53 F.3d 848, 851 (10th Cir. 2003) (citiGglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

12 Garrison v. Gambro, Inc428 F.3d 933, 935 (10th Cir. 2005).

13 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citikdler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

14 LifeWise Master Funding v. Telebai®¥4 F.3d 917, 927 (10th Cir. 2004).

15 CGC Holding 773 F.3d at 1086 (citations omitted).
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“the requirements of Rule 23 are heawbrutinized and strictly enforced®” Here, Oxy disputes
that Hitch can satisfy any of Rule 23(a)’s requients except for numerosity. Oxy also disputes
that Hitch can satisfy Rule 23(b predominance and superioritygrerements. If Oxy is correct
on any of these points, Hitch’s progaisclass may not be certified.

1. MarketableConditionRule

Much of the parties’ arguments on the RRRfactors (commonality in particular) hinge
on the Kansas Supreme Court's 2015 decisioRawcett v. Oil Prodaers, Inc. of Kansa¥
Specifically, the parties reach differing conclusions about H&awcett changed Kansas’
Marketable Condition Rul¥ the basis for Hitch’s breach ofalge claim. Under the Marketable
Condition Rule, oil and gas operators are obligabeloear all costs necessary to put the product
in “marketable” conditiort? Once gas is marketable, an operanay pass onto the royalty owner
a proportionate share of any costenhance the value of the ¢gés.

Here, it is undisputed thadxy deducted from its royalty payments a portion of its
Processing costs. Where the parties disagmebeather the Processing costs were incurred before
or after the gas was “niatable.” Herein liefawcetts significance to thizase. Hitch asserts
thatFawcettintroduced a new rule, whereby marketabilgyo longer contited by the physical

quality of the gas, but rather is determined lgddg the presence of a gotalth sale. Simply put:

16 CGC Holding 773 F.3d at 1086 (citations and quotations omitted).
17302 Kan. 350, 352 P.3d 1032 (2015).

8 The parties and courts have referred to this duty as both the Marketable Condition Rule and the Implied
Duty of Marketability (“IDM”). For clarity, the Court will use the term “Marketable Condition Rule” when referring
to Oxy’s duty to make the gas marketable at its own expense.

19 Coulter v. Anadarko Petroleum Cor296 Kan. 336, 292 P.3d 289, 306 (2013).

2.



Hitch argues that undérawcettgas is marketble only when it has been market If Hitch’s
interpretation ofFawcettis correct, applying the Rule 23 factors in this case is relatively
straightforward. It is undispetl that Oxy sold the Residue Gas, NGLs, and Helium after the gas
was processed at the Jayhawk Plant. If the gasiatamarketable until that sale, Oxy’s deductions

for Processing costs would have been in violation of its duties under the Marketable Condition
Rule. And of great importande the Rule 23 factors, under Hitch’s interpretatior-afvcett

Oxy’s liability would be a commonquestion with a common answer fbhe entire class. Given

the importance of this decision on the issue ofsotastification, the Court lggns its analysis with
Fawcett?!

In Fawcett the Kansas Supreme Court reviewetisdrict court’s oder granting summary
judgment on behalf of the plaintiffs. TRawcettplaintiffs were royalty owners of 25 oil and gas
leases; the defendant oil company operated the assdtsciated with these leases. The oil company
extracted raw natural gas from the wells and sold it at the wellhead to third-party purchasers, who
then processed the gas and placed it in the taterpipeline system. The third-party purchasers
paid the oil company “based on a formula thattstaith the price those third parties receive[d]
for the processed gas (@mpublished index pricgminus] certain costs iourred or adjustments
made [for GCDTP servicesf? The oil company paid royalties based on the price it received

from the third-party purchasers and that pnm#duded the deductions taken for GCDTP services;

21 Hitch has suggested that it would be improper for the Court to make any rulirgwaettbecause it
would be addressing the merits of the case. While it ighatgt would be improper for the Court “to engage in free-
ranging merits inquiries at the certification stage;” the Couay consider the merits to the extent “that they are
relevant to determining whether the Rule 23 @ueisites for class ceiitfition are satisfied.” Amgen Inc. v.
Connecticut Ret. Plans & Tr. Funds68 U.S. 455, 466 (2013).

22 Fawcett 352 P.3d at 1034.



thus, the plaintiffs ultimately paid a portion tfe GCDTP expenses. The plaintiffs sought
summary judgment against the oil company, seag) that the GCDTP services were necessary
to make the gas marketable and should theréfave been paid entirely the oil company. The
district court agreed with the plaintiffs agdanted partial summary judgment for those GCDTP
deductions. The Kansas CourtAgpeals affirmed the districtifige’s order, concluding that gas
is not marketable until the gas reachesnline transmission pipeline quality.

The Kansas Supreme Court reversed the Giiukppeals and rejected the argument that
gas marketability is synonymous with interstate pipeline qualitystead Fawcettheld:

[W]hen a lease provides for royalties basada share of proceeds from the sale of

gas at the well, and the gas is sold at thié Wire operator’s duty to bear the expense

of making the gas marketable does rast,a matter of law, extend beyond that

geographical point to post-sale expensesother words, the duty to make gas

marketable is satisfied when the operati@livers the gas to the purchaser in a

condition acceptable to the purchaser in a good faith transaéfion
In short:Fawcettheld that once gas has been ma#iéin good faith), the gas is markéle

This case presents a different question teamcett The issue iffrawcettwas whether an
oil and case operator’s duty to putsgato marketable condition continuafier the gas is sold.
The Kansas Supreme Court held that it does Hioé issue here, however, is whether it is possible
for gas to be in marketable condition, thus refigithe operator of furtmgesponsibility under the
Marketable Condition Ruldyeforeselling the gas. It is Hitch’s position thHaawcettprecludes

that possibility. According to Hitchsawcettcreated the following bright-line ruleefore a good

faith transaction, a producer cahdeduct GCDTP expenses; afteyand faith transaction, it can.

23|d. at 1039 (“We disagree with [thalaintiff's] equating ‘marketable condition’ with interstate pipeline
quality.”).

2 d.



Hitch’s interpretation oFawcett—under which the duty to put gas into marketable condition can
be satisfied only by actually matkeg the gas—would represent a significant shift in Kansas law.
Upon careful consideration ¢fawcetts holding and supporting rationale, the Court concludes
that Hitch’s interpretation dfawcettis incorrect.

This Court’s conclusion that und€ansas law gas may be maddgle before it is marketed
is supported bySternberger v. Marathon Oil Compafiywhich Fawcettcited favorably. In
Sternberger the gas in question was “marketabletla well” but no market existed at the
wellhead?® The only way the gasould be marketed was for the defendant oil company to build
its own pipeline to transportéhgas to an off-site marké&t. The SternbergerCourt stated that
under Kansas law, “[0]nce a marébte product is obtaide reasonable costscurred to transport
or enhance the value of the marketable may be charged against nonworking interest owrférs.”
Thus,Sternbergerepresents two important points of laf) gas may be marketable before it is
ever marketed—it may even be marketable at the wellhead—and (2) costs expesrtehte
the value of gas that is already marketabéy be shared with royalty owners.

The Tenth Circuit relied oSternbergerlin reasoning that gas mée marketable at the
wellhead of some wellsut not others:

Once gas is in marketable condition, thI» satisfied—regaliess of whether a

market exists at that losan. And the Kansas SuprenCourt has recognized that

gas may be marketable at the well. Thiugas is in marketable condition at the

mouth of “Well A” but not “Well B,” [thedefendant’s] deductions likely would be
proper for Well A’s royalty owners, butkaeach of the IDM for Well B’s royalty

25257 Kan. 315, 894 P.2d 788 (1995)
2%1d. at 792.
27d.

281d. at 800 (emphasis added).
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owners. In other words, the propriety ofje defendant’s] deductions might vary
by well, depending on gas qualffy

The Court recognizes that the Tenth CircuR@derickopinion predateEawcett but the
Court discerns nothing fromawcettthat would negat&ternbergeior Roderickon this matter.
The Court therefore concludes thatKansas gas may be in rkatable condition before it is
marketed in a good faith transaction. Hwyrejected Hitch’s interpretation BAwcett the Court
will now analyze the Rule 23 classrtification factors to determine whether the class may still be
certified.

2. Rule23

Oxy argues that Hitch failed to show it cameet nearly all Rule 23(a) and (b)(3)'s
requirements. From the Court’s perspectitres biggest obstacles tertifying the class are
commonality and predominance. 8t Court will begin its analystiere. Under Rule 23(a)(2),
Hitch must demonstrate that there are questiorfiaadfor law common to the putative class. In
Wal-Mart Stores, Inc. v. Duké$the Supreme Court explained that Rule 23(a)(2)’s “language is
easy to misread, since any competently crafted class complaint literally raises common
‘questions.’ ! To prove commonality the plaintiff nsti“demonstrate that the class members

have suffered the same injus?.”Furthermore, a common questionu'sh be of such a nature that

29 Roderick 725 F.3d at 1219 (emphasis added) (internal citations omitted).

30564 U.S. 338 (2011)

311d. at 349-50 (citations, alterations, and quotations omitted) (“For example: Do all of us plaintiffs indeed
work for Wal-Mart? Do our managers have discretion over pay? Is that an unlawful emplpyacéoe? What
remedies should we get? Reciting these quesiiamst sufficient to obtain class certification.”).

32|d. (citation and quotations omitted).
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it is capable of classwide resolution—which metra determination of itsruth or falsity will
resolve an issue that is central to the validitgach one of the claims in one strok&.”

Here, Hitch provides four nondxsive questions of fact daw common to Hitch and the
Putative Class: (1) “Whether [Hitch] and the [Putative] Class are the beneficiaries of an implied
duty to market;” (2) “Whether pre-sale fuel andgessing costs (in cash or in kind) were deducted
from royalties;” (3) “Whether OXY (including any d& affiliates) paid royalty to [Hitch] and the
[Putative] Class based on a starting price beloatv@XY or its affiliates received in arm’s-length
sales transactions;” and (4) “Whether OXY fdileo fully reimburse the royalty owners for
wrongfully withheld Conservation Fees by onmitfi10% interest under K.S.A. [8§] 60-201.”

Oxy argues that none of Hitch’s proposed tjoes of fact or lanare meaningful because
“they only focus on half of the issue in tltgse—how Oxy paid propos€fass members—while
failing to address the equally important issugbét proposed Class members were entitled to be
paid.” The Court now considsereach of Hitch’s proposedmonon questions in turn.

a. Implied duty to market

Oxy argues that Hitch’s first proposed coommuestion—whether the leases contain the
implied duty to market—is not a question at all.thea, “it is simply the law in Kansas that the
types of leases at issue in this case incladeimplied duty to market.” Oxy argues that
“identifying a commorfact among Class members doeg equate to a commajuestion” The
Court agrees with Oxy that answering Hitcfitst proposed common question will not move this
case closer to resolution in any meaningful waye pertinent question is not whether Oxy had

an implied duty to create a marketable produa;dbestion is whether Oxy violated that duty.

33|d. at 350.
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Under Hitch’s interpretation dfawcett Oxy’s liability would be capdb of classwide resolution.
Hitch would need to prove only ah Oxy sold virtually all the gas after it was processed at the
Jayhawk Plant. If the gas is not marketabld ung sold, then Oxy @arly could not deduct any
of its processing costs from its royalty paymentore importantly, thex would be no need to
analyze the gas quality on a well-by-well basis bseall the gas from the putative class’s wells
was soldafter the disputed Processing costs were firedi  As discussed above, the Court
disagrees with Hitch’s interpretation Bawcett So, the next question is whether commonality
can be met even though the Court holds that gas may be markestdrka good faith sale.

At the June 5 hearing, Hitch argued that eWé¢ime Court disagreedith its interpretation
of Fawcett commonality would still be siafied because Hitch’'s expexitness would testify that
all the gas was not in marketable conditionilusfter Processing. Oxy, conversely, takes the
position that some of the putative class gas waketeble at the well and some of the gas was
not; therefore, marketability can only be aeatmed on an individual well-by-well basis.

Hitch directs the Court’s attention tcetfienth Circuit’s reent decision imtNaylor Farms,
Inc. v. Chaparral Energy, LL&" In Naylor Farms the Tenth Circuit, gdying Oklahoma law,
upheld a district court’s decision to certify as$ seeking damages for underpaid royalties. Hitch
argues that Oklahoma has adopted the “physicaltgutdst to determine gas marketability that
Oxy argues (and the Court ags) is the standard in Kansas. Hitch argues that if the Court agrees
with Oxy’s interpretation oFawcett the Court should follow the reasoningNaylor Farms

In Naylor Farms the defendant operated approaiely 2,500 oil and gas wells in

Oklahoma. According to the plaintiffs’ allegaris, the defendant atteted to circumvent the

34923 F.3d 779 (2019).

-13-



Marketable Condition Rufé by transferring title of the gas at the wellhead to a Midstream
Services provider who performed GCDTP servjideg the Midstream Seioes provider did not
actually pay the defendant until it sold the treagad to downstream purasers. According to
the plaintiff, the royalty owners were eventuglbid royalties based ontq@oceeds that deducted
GCDTP costs, so the royalty owners had “to learcosts of transforming unprocessed gas into a
marketable product® The plaintiff moved to certify a class of similarly-situated royalty owners.

The defendant irfNaylor Farmsraised arguments similar to those Oxy raises here,
specifically: does each well within the proposedssl need to be analyzed individually to
determine gas marketability? &mswering this quésen, the Tenth Circuitecognized that the
Oklahoma Supreme Court had not provided mgaldance on this quisn; thus, the Tenth
Circuit was tasked with predicting how the I&@koma Supreme Court would rule. The Tenth
Circuit also recognized some inconsistenchanv the Oklahoma Court of Appeals had applied
the Marketable Condition Rule, with one court deciding marketability based on whether the gas
was suitable for “the market in which” the operator chose to participaeule Kansas does not
appear to have adopted.

The Tenth Circuit appliedPummills “the market in which the operator chose to
participate” test in holding th#te plaintiff could satisfy commoliy. The plaintiff had classwide

evidence that the defendant chose to participate in the high-pressure-pipeline marketatnd that

35 In Oklahoma this is referred to #e Implied Duty of Marketability.
361d. at 783-84.

371d at 787 (analyzindPummill v. Hancock Expl. LL@19 P.3d 1268, 1278 (Okla. Civ. App. 2018)).
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least oneGCDTP service was required to prepare the gas for the high-pressure-pipeline*tarket.
As such, the Tenth Circuit predicted ttia¢ Oklahoma Supreme Court would hold:

[U]lnder the facts of this case, a jury adualetermine when the gas at issue became

marketable without individually assessing tQuality of that gas; instead a jury

could make this determination based solely on expert testimony that all the gas at

issue was required to undergo at least GCDTP service before it could “reach”

and be “sold into” the pipeline market.

The Court concludes thitaylor Farmshas limited applicability to this case because
Kansas has not adopted Oklahoma'’s test thaketebility should be judged based on the actual
market the well operator choosespartici@ate in. InNaylor Farms classwide proof could be
presented that gas was not marketable for thle-pressure-pipeline markefthout at least one
GCDTP service. Oxy, however sasts that marketability can palged only on an individualized
well-by-well basis because, under Kansas lawngmagbe marketable at the wellhead without any
Midstream Services.

To support this contention, Oxy relies Goulter v. Anadarko Petroleum Corporatidh
where the Kansas Supreme Courtlicta indicated that gas mbg marketable for household use
or in irrigation systems before it is suitable for the interstate transmission piffelitere, some
of the wells in the proposedasls provided gas for household pugsand sold some of the gas
under irrigation contracts. Based Goulters dicta, Oxy argues that some of the gas from the

putative class’s wells would be marketable atwellhead (before Processing) as either house gas

or irrigation gas.

%1d. at 794-95.
39296 Kan. 336, 292 P.3d 289 (2013).

401d. at 307.
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Hitch argues that house gas and irrigation gasragievant to this case for two reasons.
First, Hitch highlights that only a small perceggeof the gas from the putative class wells was
used as house gas or irrigatiorsges0, even if a small percentagiethe gas was marketable at
the wellhead for those purposes, the vast majofithe gas was not. Second, Hitch argues that
the class definition excludes anysghat was sold as house gagagation gas; because Hitch is
not attempting to recover any expenses assocvwitbchouse gas or irrigation gas, Hitch argues
that house gas and irrigan gas should have no bearing on tase. The Court is unpersuaded
by either of these arguments.

Hitch'’s first argument fails to persuade the Court bec&tsmbergestates that gas may
be marketable even when no market exists for thélgas, the fact that a small percentage of the
gas was sold as irrigation gasused as house gas does not underrie possibility that the gas
may still have been marketable for those purpodasithermore, if some of the gas from the
putative class’s wells was marketable beforecBssing—even a small percentage of that gas—
Oxy would not be liable to the yalty owners of those wellsCommonality is not satisfied if
resolving an issue classwide would give somssctaembers rights to which they are not entitled.

Hitch’s second argument fails to persudtie Court because it misunderstands the
significance of the house and irrigation gas. Bbeugh Hitch is not seeking to recover any costs
associated with the house or irrigation gas, iHiscarguing that none of the gas from the putative
class’s wells was marketable before processivigt some of the gas from the putative class’s
wells was used as house gas or irrigationvgésout processing at the Jayhawk Pla@oulter

informs this Court that using gas for these purpasay be evidence that the gas is marketable as

41 Sternberger894 P.2d at 792, 800.

-16-



household or irrigation gd$. Sternbergeralso informs this Couthat gas may undergo further
treatment teenhancehe value of gas that is already maakde¢. Thus, it is possible that at least
some of the gas within Hitch’s proposed class wdwve been marketable at the wellhead before
processing at the Jayhawk Plaamd that the additional processimgrely enhanced the value of
already marketable gas. To determine whichwauld be marketable &®use gas or irrigation
gas would require evidence of gas quality at eadh wesome of the gas is marketable at the
wellhead and some of the gas is not, whetherl®a&gched its duty to make the gas marketable at
its own cost cannot be resolvetthout evaluating individualized, tlaer than common, evidence.
b. Oxy deducting pre-sale costs

Oxy argues that Hitch’s second proposedimon question—whether Oxy deducted pre-
sale fuel and costs from royaklie-is not a determinative questiofhis issue also hinges on the
Court’s interpretation ofFawcett Under Hitch’s interpretation dfawcett gas is not marketable
until it is sold in a good faitBale. If Hitch’s interpretation we correct, whether Oxy deducted
pre-sale fuel and costs from its royalty paymevaslid be a relevant question. However, because
the Court ultimately disagreesittv Hitch’s interpretation ofFawcett, Hitch’'s second common
guestion is irrelevant. Even if Oxy deducpaé-salecosts, Oxy is in breach of its implied duties
only if it deductedpre-marketableosts. Proving that Oxy deducted pre-sale costs does not prove
that Oxy breached its duty tihe putative class membershuls, answering Hitch’'s second

proposed common question does nothing togatfiis case closer to resolution.

42|d.
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C. Paying royalties on Oxy/OMEkle or OEMI/third party sale
Oxy argues that Hitch’s itd proposed common question—whether Oxy paid royalties on
a starting price below what Oxy or its affilia®EMI, received in an arm’s-length transaction—
is only relevant with respect fmoceeds leases and thereforedscommon to the entire proposed
class¥® The Court agrees. The putative clasgasks include market value, proceeds, and
Waechterleases. “Under market value leases, rigmlare to be computed upon the price that
would be paid by a willing buyer ta willing seller ina free market, based upon the arbitrated
price.™ Thus, the putative class mbers with market value leases have no interest in whether
OEMI received a higher WASP th#éme Index Price in its subsequent sales; those royalty owners
were not paid on the actual proceeds from the s8ktting aside the diated issue of whether
class members with proceeds leases are entitlbe fmaid royalties on the affiliate-sale or the
arm’s-length sale, this questiorould not be common to the entalkass. Accordingly, the Court
concludes that this question does watrant granting cks certification.
d. Conservatiofees
Hitch’s final proposed common qum relates specifically to itslaim that Oxy failed to
pay 10% interest on the Conservation Fees Ofanded to the putative class. As background, in
2011 the Kansas Supreme Court heltHotkett v. Trees Oil Compatithat Conservation Fees

assessed by the Kansas Corporation Commissionm Kn8e\. § 55-166 is aaxpense attributable

43 Hitch's Reply did not address this argument.
44 Smith v. Amoco Prod. C®272 Kan. 58, 31 P.3d 255, 268-69 (2001).

45292 Kan. 213 251 P.3d 65 (2011).
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to the well operator alorfé. After Hockettwas decided, Oxy refunded Conservation Fees it had
wrongly withheld from the putative class. Okypwever, refunded the Conservation Fees without
interest, and Hitch argues thatder K.S.A. 8§ 16-201 Oxy'’s refurgthould have included interest
at a 10% rate. Oxy makes two arguments ipaase to Hitch’s fourth proposed common question.
First, Oxy argues that interest on the refundedservation Fees is a minor issue in the lawsuit
that should not justify certifyinthe entire class. Second, Oxy argtleat Hitch'’s reliance on § 16-
201 is misplaced; Oxy asserts that the corrgettute to determine interest on refunded
Conservation Fees is K.S.8.55-1615. Under § 55-1615, Hitch wolnd entitled to interest at a
rate of prime plus 1.5%. Additionally, § 55-1615 excludes imést on “[pJayments which in the
aggregate of 12 months’ accumulation of oibas proceeds to one payee do not exceed $100.”
So, any putative class member that cannot meeti¢hmsinimigequirement would not be entitled
to interest.

This Court has already considered and rejected the very argument that Hitch raises here.
In Roderik, the Court rejected theahtiff's argument that reinded Conservation Fees should
be paid at 10% per annum pursuant to 8§ 16-2&her, the Court held that K.S.A. 8§ 55-1615
governs interest owed onfueded Conservation Fe&%.Hitch asks this Court to reconsider that
decision and hold that § 16-201’s 10% rate isip@icable interestta. The plaintiff inRoderick

which was represented by the same counddltak is represented by here, argued that § 55-1615

%1d. at 72.
47 SeeK.S.A. § 55-1614(h); K.S.A. § 55-1615.
48 K.S.A. § 55-1614(i)(1).

49 Roderick v. XTO Energy, InQ016 WL 4039641, at *10-12 (D. Kan. 2016).
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applies only to suspended royattstyments, and not to interestwmderpayment of royalties. To
support this contention, the phdif relied primarily on the legislative history for § 55-16dt4seq.
This Court declined to consider the plaintiffegjislative history argumeérafter concluding that

§ 55-1615’s plain language demonstrated that it tvasapplicable interest statute for refunded
Conservation Fe€s.

Before the Court considers Hitch’s argument that 8 55-1615 does not apply in this case,
the Court first acknowledges—as it did Roderick—that § 16-201 is a atute with broad
applicability thatcould apply to wrongly withheld royalties. Indeed, § 16-201 had been used in
such cases in the past.In 1991, however, the Kansagiglature enacted K.S.A. § 55-16&4
seq. Section 55-1614t seqgoverns interest payments from oil or gas productiorRdderick
this Court concluded that while both § 55-1618 8rl16-201 could apply to refunded Conservation
Fees, § 55-1615 is the more specifatiste and should therefore be appfigd.

Hitch argues that the Court reached the wrong conclusidoderick As part of its

argument, Hitch cites the legislative history of K.S.A. 8§ 55-1€ét1geqand argues that applying

501d. at *11-12.
51 Section 16-201 states:

Creditors shall be allowed to receive inteshe rate of ten percent per annum, when no
other rate of interest is agreed upon, for any money after it becomes due; for money lent or
money due on settlement of account, fréhe day of liquidating the account and
ascertaining the balance; for money receivedte use of anothemnd retained without

the owner’s knowledge of the receipt; for mgikeie and withheld by an unreasonable and
vexatious delay of payment or settlement of accounts; for all other money due and to
become due for the forbearancepalyment whereof an exprgg®mise to pay interest has

been made; and for money due from corporations and individuals to their daily or monthly
employees, from and after the end of each mamtess paid within fifteen days thereafter.

52 Roderick 2016 WL 4039641at *10 (citingLightcap v. Mobil Oil Corp 221 Kan. 448, 562 P.2d 1, 15—
17 (1977) an®chupbach v. Continental Oil C493 Kan. 401, 394 P.2d 1, 6 (1964)).

53|d. at *12 (agreeing witlrankhouser v. XTO Energy, In®V/L 4815538, at *1 (W.D. Okla. 2012)).
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§ 55-1615 to refunded Conservation Fees woulbddzepolicy. Such arguments cannot sway the
Court’s decision if the state’s language is unambiguotfsin fact, inRoderickthis Court declined

to consider 8§ 55-1615’s legislagivhistory because the Court detened that the statute was
unambiguous. Like the plaintiff iRoderick Hitch argues that § 55-16Hpplies only to interest

owed to accounts held in suspense. But the Court finds no support for this argument in the text of
the statute and sees no reason to depart froeait®r decision tha 55-1615’s plain language
makes it applicable to refunded Conservation Peds.Roderick the Court reasoned:

Section 55-1614 defines a “payee” @sy person “whom payment of revenues
accrued from the first sale of oil or gasrfr an oil or gas well located in Kansas
should be made” if the payment arises fran fnterest in the producing property
or a contract right to receivepayment. The [plaintifff was owed payment of
royalties accrued from the sale of gas from its wells located in Kansas pursuant to
a lease with [the defendant]. The |[ipk#f] is a payee as understood in § 55-1614
et seq A payor is defined as the “first piraser of production dfil or gas from
an oil or gas well.” And the first purchassithe person who avs oil and gas after
its severance from the ground. [The defant] is a payor as understood in the
statute. The statute calls for interesh aate of prime plus 1.5% to be included on
“any payment.” A payment is “a sum to paid to a payee by a payor arising from
payee’s interest in a first sale of oilgas.” Here, [the defendant] (payor) owed the
[plaintiff] (payee) a sum pursuant to the [thlaintiff's] royalty interest (payee’s
interest in a first sale afil or gas). Section 55615 is [therefore] applicabFRé.

The Court does not depart from its analysiRauerickand holds that the same reasoning

applies here. Because the Cawohcludes that the statute’s pldanguage resolves this matter,

54 Univ. of Kansas Hosp. Auth. v. Bd. of Cty. Comm’rs of Unified Gov't of Wyandotte Cty./Kans&8Tity
Kan. 993, 348 P.3d 602, 606 (2015) (“[I]n determining legislative intent, the stpdingis not legislative history;
rather, we first look to the plain langueagf the statute, giving common words their ordinary meaning. . . . If the plain
language of a statute is unambiguous, we do not speculate as to the legislative intent behind i@nead into
the statute something not readily found in it.”) (internal citations and quotations omitted).

552016 WL 4039641, at *11 (“Just because the stamters suspense accounts doasmean that it would
not cover underpayment of royalties as well. The interest rate applies ‘on any payment,” whether it be suspended or
underpaid royalties.”).

561d. (internal citations omitted).
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the Court will not give any weight to the legislative history, nor will the Court question the Kansas
legislature’s wisdom in passinfis statute. The Court holdeat any interest Oxy owes on
refunded Conservation Fees is governed by K.S.A. 8 55-1615.

Whether Hitch and the putative class aretkedltto interest on #refunded Conservation
Fees is an issue common to the entire proposess.cl However, this issue is so minor and
tangential to the rest of Hits claims that this lone eamon question would undoubtedly be
insufficient to satisfy Rule 28}(3)’s predominance requiremeént. Furthermore, at the June 5
hearing, Oxy concededdhit still owedinterest to Hitch (and othenembers of the proposed
class) for the refunded Consetioa Fees pursuant to 8§ 55-1615. So, although this question is
common to the entire putative class, it does notapfo be a question that still needs answering.
Although Oxy’s counsel was unabledgplain why Oxy had not yet jghthis interest, the Court
is hopeful that Oxy will now fulfillits obligation to pay the approptginterest to Hitch and any
other entitled member afie proposed class. If the Cosrtptimism is misplaced, however, the
Court would entertain a motion teconsider certifyinghe class solely on this narrow issue.

In sum, the Court concludes that mostHifch’s proposed common questions are not
common to the entire putative class. The only question that is comrhenterestrate on
refunded Conservation Fees—is so minor that @éviersatisfies commoridy under Rule 23(a),
it would be wholly insufficient to tip the scale under Rule 23(b)(3)'s more demanding

predominance requirement. Based on thesetamings, it is unnecesgafor the Court to

57" CGC Holding 773 F.3d at 1087 (explaining that “the predominance prong asks whether the common,
aggregation-enabling, issuedlire case are more prevalent or importaah the non-commonggregation-defeating,
individual issues”) (citations and quotations omitteRpderick 725 F.3d at 1220 (“We note that Rule 23(b)(3)'s
predominance criterion is ‘far more demanding’ tRare 23(a)’'s commonality requirement.) (Quothamchem521
U.S. at 623-24).
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determine whether typicality, adequacy, and sopiyiare met. The Court denies Hitch’s motion
to certify the class.
B. Oxy’s Motion for Partial Summary Judgment

Oxy seeks judgement as a matter of law on tbfétitch’s claims. First, Oxy asserts that
all breach of contract claims based on Proogsdeductions taken from July 1, 2007, to January
11, 2013, are barred by the statute of limitations.o8e&cOxy asserts that Hitch is not entitled to
10% interest on the refunded Conssion Fees. Third, Oxy assertatlt paid Hitch royalties for
all fuel used or lost in thfield or at the plant.

1. Statute of limitations

The parties agree that the statute of limitationglitch’s claims is fve years, pursuant to
K.S.A. 8 60-511. Hitch filed its original complaim state court on Janyall, 2018, so the statute
of limitations would ordinarily baall claims arising before daary 11, 2013. Hitch argues that
the statute of limitations should be tolled untier doctrine of equitable estoppel because Oxy’s
check stubs to Hitch falsely represented thay was not taking any deductions for Processing
costs. Oxy argues that its priaet of taking Processing dedwnis was clearly dcussed in the
Littell settlement agreement that was sent to RiaintJanuary 2008. So, even if the statute of
limitations was tolled beginning in July 2007, Oxy argtleat the statute of limitations would have
resumed in January 2008 when Plaintiff received_ttiell settlement agreement.

Oxy provided the following tlee-part test for equitablestoppel under Kansas law:

(1) defendant had material information that thentitiidid not and have and remained silent about
that information; (2) defendant’s silence caused the plaintiff not to file a timely suit; and (3) absent

a fiduciary or confidential reteonship, plaintiff could not haveearned of the cause of action
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through reasonable diligeng®. Oxy argues that Hitccannot meet the first or third element. At
the June 5 hearing, Hitch disputed that Oxyisdtlelement (reasonable diligence) is a required
element in Kansas. It is unnecessary for the Qourule on this matte however, because the
Court holds that Oxy is equitabgstopped from asserting a statatdimitations defense even if
Hitch was required to exess reasonable diligence.

a. Silent about a material fact

Under the first element, Oxy argues that iswat silent about any material fact, pointing
to the Notice of Proposed SettlemeritcH received as a member of thigtell settlement class.
ThelLittell Notice of Proposed Settlement stated:

Nothing contained in the Settlement Agreshis intended to alter or restrict
OXY'’s ongoing practice of charging the acctauaf its royalty owners with a pro-
rata share of the fees and costs whidhdtirs to process thgas in a processing
plant and to transport it on mainline tsamssion pipelines under approved FERC
tariffs, so long as such royalty ownemntinue to receive th benefits of such
activities in the form of thir allocated share of thequeeds of sale received by
OXY for the natural gas liquids, helium ohet extracted products and the residue
gas which is sold after such transportation and processing occur.

Oxy argues that even if it had remained silent about its practice of deducting Processing
costs, that error would have baemedied on January 24, 2008 with Lhigell Settlement Notice.
Hitch, in contrast, argues that Oxy cannot rely on liiteell Settlement Notice because Oxy
subsequently misrepresentedHitch that Oxy was not deductif®Ryocessing costs. As evidence,

Hitch provides a single chedtub dated March 25, 2014 (“the €tk Stub”). The Check Stub

provides codes that represent specific deductions taken from royalties, including “Processing

58 See Baker v. Bd. of Regents of State of,i@1. F.2d 628, 632—33 (10th Cir. 199B)iends Univ. v. W.
R. Grace & Cqa.227 Kan. 559, 608 P.2d 936, 941 (1980).
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Related Fees,” “Gathering/Compression” fees, and “Transportation” fees. The Check Stub shows
that deductions were taken for “Gatheringt@wession” and “Transportation” fees but not
“Processing Related Fees.” Y&ty does not dispute that it didke deductions for Processing
costs during this period. While the Court agredh Oxy that this one check is not necessarily
indicative of Oxy’s practice aoss the entiretpf 2007-2014, Oxy has not provided any other
check stubs in which it accurately reported ttchiithat it was taking deductions for Processing
costs. Construing thiacts in favor of the nonaving party, the Courtancludes that Hitch has
sufficiently raised a triable issue tl@xy was silent abdwa material fact.

b. Reasonabldiligence

Whether Kansas imposes on Hitch a requirgntieat it perform reasonable diligence
before asserting an equitable estoppel defenspamaof contention in this case. Nevertheless,
even assuming that reasonable diligence isqaimed element, the Court holds that Oxy is
equitably estopped from raig a statute of limitations defense against Hitch.

Oxy argues that this case is virtually identicaFteebird, Inc. v. Merit Energy Cé&°—
another case involving underpaymehbil and gas royalties. IRreebird the plaintiffs argued,
among other things, that the defendant wagraperly deducting GCDTP costs, and that the
defendant was silent as to that fact. Thenpi&iprovided a sample @tk stub showing that the
defendant deducted a “distribution fee” every month but did not describe what was included in the
“distribution fee.” Evidentl, the fee included Compression, tering, and/or Transportation

costs.

59883 F. Supp. 2d 1026 (D. Kan. 2012).
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The court inFreebird noted that “[e]ven though defendantheck stubs did not include
all information which plaintiff claims was relevaptaintiff has not showthat due diligence could
not have led it to discover the factsialhgave rise to its causes of actiof.”The court pointed
out that K.S.A. 8 55-1622(a)(5) “specifically giveyalty owners a right to detailed information
about their leases, the wells on their land amd ttoyalty payments, including ‘the amount and
purpose of any other deductions or adjustments franroyalty owner’s share of the sale of oil
and gas not identified on the payment statemetit.'Because the plaintiff never requested this
information, the court held that the plaintiff haot produced evidence that raises a genuine issue
of material fact whether, excising due diligence under K&.8 55-1622, the plaintiff could not
have discovered the facts thaveirise to thiscause of actiof? Oxy argues that Hitch could
likewise have requested detailed information dlitsuease pursuant #€.S.A. § 55-1622 and that
Hitch has not demonstrated thiatould not have discovered thacts giving rise to its claim had
Hitch exercised due diligence.x@argues that Hitch should halveen aware that Oxy was taking
Processing deductions because of liitéell Settlement Notice and Hitch failed to exercise
diligence to find out what deductions Oxy was taking.

Hitch argues thaEreebird should be distinguished fromishcase. Hitch notes that in
Freebirdthe check stub merely omitted detailetbrmation about the ggific deductions taken
by the defendant; whereas here, Oxy statedttt@iCheck Stub would ftect any Processing

Related Fees. Hitch argues that it was reasoffi@blgitch to rely on Oxy’s representation on the

801d. at 1037
611d. (citing K.S.A. § 55-1622(a)(5)).
621d.
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Check Stub that no Processing Related Feesbeen deducted. The Court agrees. What
constitutes reasonable diligence must be basdideocircumstances. Had Oxy remained silent or
been vague about what deductionwdis taking, then perhaps Hitshould have inquired further.
But Oxy represented to Hitch that its check stubald reflect any Processing deductions, and the
Check Stub informed Hitch that no Processing f@ese deducted from its royalties. Oxy has
suggested that all rolfg owners have a generall@ation to inquire into thedetails of their leases.
While this may be prudent advice, the Court widl impose on Hitch a requirement that it verify
the veracity of Oxy’s check stub#stead, the Court holds thatiais reasonable for Hitch to take
Oxy at its word and Oxy is equitably estoppeohirasserting a statute of limitations defense.
Oxy’s motion for summary judgment on all claimsoptto January 11, 2013, is therefore denied.

2.  Conservation Fees

Oxy seeks summary judgment oridhi's claim that it is entitled to 10% interest on Oxy’s
refunded Conservation Fees. As the Court addiesiseve, Hitch is not enled to 10% interest.
Rather, pursuant to K.S.A. § 55-1615, Hitch is erditie an interest rate of prime plus 1.5%.
Oxy’s motion for summary judgment on Hitch’s chafor 10% interest is therefore granted.

3. Plant and Field Fuel

Oxy argues it is entitled to summary judgmentbich’s claims for fuel used or lost in
the field or at the plant, assertitigt it paid royalties on this fueAt the June 5 hearing, it became
clear that the parties’ positions on this matter are not in conflict. Understanding why requires a
brief overview of how the putativeads gas journeys from the indiual wells to its final sale.
First, the gas is extracted aetivellhead. Next, the gas is pdaldn the OneOK Gathering System
and Compressed. The Gas is then comingled in the WTG Hugoton and NNG Pipelines and

transported to the Jayhawk Processing Platay afhich the Residue Gas, NGLs, and Helium are
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sold. Oxy is seeking summary judgm only on the fuel used or ldséforethe gas enters the
WTG Hugoton Pipeline andfter it leaves the NNG Pipeline ateghlayhawk Processing Plant.
Oxy is not seeking summary judgment on fuaddisr lost on the W& Hugoton/NNG pipelines.
Hitch explained that it is only brging a claim for fuel used or losh those pipelines, and therefore
does not contest Oxy’s request smmmary judgment. As thisi® longer a contested issue, the
Court grants Oxy’s rguest for summary judgment on this matter.

C. Motions to Strike

As a final matter, Hitch has provided a swdeclaration by itstiorney, Rex Sharp, and
an expert report prepared by Daniel Reinekeupport of its Motion fo Class Certification.
Similarly, Oxy has provided expert reports mega by John McBeath and Stephen Becker in
opposition to class certificath. In Oxy’s Response briafpposing class certification, Oxy
objected to the Sharp declaration and the Reingd@trand requested thidite Court strike both;
for clarity, Oxy did not file a qgarate motion to strike. Hitchpnversely, filed a separate motion
to strike McBeath and Becker’s reportslao preclude their simony at trial.

Both the Reineke Report and the Sharp Datilam were attached support of Hitch’'s
Motion for Class Certification. Because the Gduolds that the putative class should not be
certified on grounds unrelated to the ReinekpdReand Sharp Declaration, it is unnecessary for
the Court to rule to on these objections.e Tourt therefore deni¢sem as moot.

Hitch urges the Coutb strike the McBeath report for bweasons. First, Hitch states
that McBeath “focuses on housesgand irrigation gas, which are naithin the definition of the
[Putative] Class and are, thus, irrelevant to tlaise.” Second, Hitch states that McBeath opines
“that the gas produced from the [Biive] Class Wells can be marketable condition before its

sale to a purchaser in a good faith s@stion” which contravenes the holdingHawcett As the
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Court addressed above, irrigatigas and house gas are relevanthis case de#e Hitch not
seeking to recover any damagestezlato the irrigation ohouse gas, as they are evidence of the
gas’s marketability. Relatedly, the Court disagrees with Hitch’s readirgvatettand holds that
gas may be marketable before a good faith sal®&]cBeath’s opinions deot contravene Kansas
law. For these reasons, Hitch’'s MotionStrike the McBeatReport is denied.

Hitch objects to the Becker Report becaitsmvades the prowice of the Court by
providing legal opinions. One of the ways inigh Hitch asserts that Becker provides legal
opinions is his statements on the content ofpilative class’s leaseOxy relied on Becker’'s
Report in arguing that the Cduwould need to undergo a leaBy lease-analysis, thereby
destroying commonality. As the Cowddressed at the June 5 lmgrthe Court is skeptical of
Oxy’s position that a lease-by-leam®alysis would be necessary alirand this argument did not
factor into the Court decisiaio deny class certification. Neéhwas the Court swayed by any
legal interpretations Becker provided on thtell Settlement Agreement or on the significance
of Fawcett At trial, the Court will perform its gatekper function to ensure that the jury is not
presented with improper experitmess testimony. The Court denlégch’s Motion to strike the
McBeath Report and the Becker Report.

IT IS THEREFORE ORDERED that Plaintiff's Motion for Cass Certification (Doc. 33)
is DENIED.

IT IS FURTHER ORDERED that Defendant Oxy USA Inc.’s Motion for Partial
Summary Judgment (Doc. 66)GRANTED IN PART AND DENIED IN PART .

IT IS FURTHER ORDERED that Plaintiff's Motion to Strike Expert Reports of John C.
McBeath and Stephen L. Becker anaxalude their testimony (Doc. 57)I¥ENIED.

IT 1S SO ORDERED.
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Dated this 16th day of July, 2019.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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