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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TODD BRASCHLER,

Plaintiff,
V. Cas&No. 18-1063-JWB
DEVERE and JOY LYNNE BROTHERS,

Defendants.

MEMORANDUM AND ORDER

This matter is before the court on Defendantotion for summary judgment. (Doc. 23.)
The matter has been fully briefed and is ripedecision. (Docs. 24, 25, 26.) For the reasons
stated herein, Defendahimotion is GRANTED.

l. Facts

On March 6, 2016, Plaintiff Todd Braschler svan his motorcycle on 112th Road in
Cowley County, Kansas, when Defendants’ doljdexd with the motorcycle (“the accident”).
Defendants Devere and Joy Lynne Brothers operaieraon their property. Their home directly
adjoins 112th Road, which is a public highwi#he “highway”). Defendants owned a dog named
Cleo. The dog was a Giant Schnauzergivigig around 80 pounds. In 2016, the dog was three
years old and she stayed primarily inside Defatgldhome. When Defendants were away from
the home, the dog was placed in an outside kenbaling the day, the dog was allowed to run
loose on the property. She would routinely ruthi barn and also go to the pasture where the

cattle were kept. Prior to the accident, the dalgndit pay any attention to traffic on 112th Road
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and she did not demonstrate any inclinationuto onto the highway. The dog had never bitten
anyone or shown any vicious behavior.

Defendants had another dog, ®adbadie was an outdoor dagd kenneled outside most
of the time! The kennel was a shared space for lomttys. The kennel has both an inside and
outside component. The insidemramce was inside a metal stordogyélding. A day or two before
the accident, Cleo was sprayed by a skunk. She was placed in the kennel because of the smell.
Defendants then went out of town and the dagaieed in the kennel. Defendants arrived home
after the overnight trip and Devenent to the kennel to check tfemd and water. Devere did not
intend to let the dog owif the kennel becauseesktill had a skunk odomnd he did not want her
in the house. Joy Lynne testifidtht they knew that the dog would want out of the kennel but that
they were not intending to let her out.

Upon entering the shed, Devere failed to ckheeoutside door of the shed. Devere then
went to the kennel door to chech the food. Upon opening tkennel gate door, the dog darted
between Devere’s legs and got adesof the kennel and ran towattie barn. The dog then turned
towards the highway. Devere calléor the dog to stop and shalditop and sit down near the
mailbox for a brief moment. Devere testified thatdid not want thdog going to the highway
because it was dangerous. Devere then hbardpproaching motorcycle and observed the dog
start to go towards the highway. Devere did e the accident which caused Plaintiff to be
thrown from his motorcycle and the dog to be killePlaintiff suffered injties as a result of the
accident.

Although the dog attended obedience training on a few occasions, the training was not

completed. Plaintiff has retainaa expert who has offered opins regarding aniai control by

! Throughout this order, all references twag” are references to Cleo and not Sadie.
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owners. Plaintiff's expert opined that Devesiould have shut the second enclosure before
allowing the dog to escape. Plaintiff's expértther opined that there are several potential
consequences of a dog escaping an enclosure, ingluderference with traffic. Plaintiff's expert
opined that “[i]t is not at alinexpected that a dog, kept ikkennel which it does not like or for
some extended period of time without human irtigoa, will be anxious to run free either by
escaping or upon release.” (Doc.&56.) Devere tefied that most of the time he could get
inside the kennel without letting the dog out. o or three previous occasions, the dog did not
obey Devere’s commands to return.

Plaintiff filed this action against Defendaralleging that Defendants were negligent in
failing to properly contai their dog and allowing the dog ton onto the highway. Defendants
now move for summary judgment.

. Summary Judgment Standards

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
dispute as to any material fachdathe movant is entitled to judgnteas a matter of law. Fed. R.
Civ. P. 56(a). A fact is “materialivhen it is essential to theadin, and the issues of fact are
“genuine” if the proffered evidence permits a reasonable jury to decide the issue in either party's
favor. Sotunde v. Safeway, In€16 F. App'x 758, 761 (10th Ci2017). The movant bears the
initial burden of proof and mushow the lack of evidence on an essential element of the claim.
Thom v. Bristol—Myers Squibb C853 F.3d 848, 851 (10th Cir. 2004) (citiGglotex Corp. V.
Catrett 477 U.S. 317, 322-23 (1986)). The nonmowvamist then bring forth specific facts
showing a genuine issue for tridd. The court views all evidence and reasonable inferences in
the light most favorableo the nonmoving partylLifeWise Master Bnding v. Telebank374 F.3d

917, 927 (10th Cir. 2004).



[I1.  Analysis

Defendants contend that Plaffi claim fails as a matter of law because the dog did not
have a propensity for running onto the higgwand, therefore, it was not foreseeable to
Defendants that the dog would ranto the highway and cause anideat after being let out of
the kennel. Plaintiff esaéially argues that thea€ts support a finding thétis type of incident
was foreseeable given the fact that the dog had tes¢mained for two days, the dog liked to run,
Defendants knew the highway wasngerous, and the dog hadeyously failed to heed
Defendants’ commands. Plaintiff also argues thatfacts would suppoé claim for negligence
under a theory of gtt liability.

Under Kansas law, an ownef a domestic animal is bject to liability under three
circumstances: 1) the owner knoarshas reason to know of theimmal’s dangerous propensities,
i.e. strict liability, and, if there is no reasonkimow of its dangerous ppensities, 2) the owner
“intentionally causes the animal to do harm;” ott®) owner is “negligent in failing to prevent the
harm.” White v. SingletarNo. 90,550, 2004 WL 48884, *1 éK. Ct. App. 2004) (citinylercer
v. Fritts, 9 Kan. App. 2d 232, 23@ff'd, 236 Kan. 73, 689 P.2d 774 (1984). The second
circumstance is clearly inapplicable in this case.

A. Strict Liability

Plaintiff argues that the facts would suppoctam for strict liability because the dog was
dangerous in that it was able to inflict injufythe dog got onto the highway. (Doc. 25 at 17.)
Defendants argue that Plafhfailed to assert a clen of strict liabilty in the pretrial order. Upon
review of the pretrial afer, it is clear that Plaintiff assertedly a claim for negligence and that
the claim was premised on Daftants’ failure to properly coain the dog on the property and by

allowing the dog to run onto the highway. (Doc. 24-&t) The pretriabrder does not include a



claim of strict liability. Theredre, Plaintiff is precluded frorasserting a claim based on strict
liability. SeeD. Kan. R. 16.2(b) (“The pretl order...will control thesubsequent course of the
action...unless modified....”)

B. Negligence

Turning to the negligence claim, the pertinessue is whether the harm in this case was
foreseeable to Defendants. Kansas law provides that an owner can be negligent for failing to
prevent a harm, the court must look to Kansasdawvhat Plaintiff must mve in this case to
establish negligence. The pertinent instructionwatld be provided to theljyin this case states
as follows: “Negligence is the lack of reasonablech is the failure of a person to do something
that a reasonable person would do, or doingething that a reasonable person would not do,
under the same circumstances.” PIK Civ. 4th 10310k question then becomes whether Plaintiff
can show that Defendants failed to act withsonable care when ckexy on the dog, i.e. not
shutting the door when entering the kennel, failing to leash the dog, or by failing to have fencing
around the property. (Doc. 21 at 4.)

Defendants argue that Plaffitannot meet this burden bersz Plaintiff cannot establish
that the dog had a propensity torout into the highway, so thiaitwas not foreseeable to them
that the dog would run into the highway. detting the law on animal negligence, Kansas has
adopted Restatement (Second) of Torts § 3I8rcer, 9 Kan. App. 2d at 238. Kansas has also
included language from speciftomments in § 518 in the pattemstructions. The following
pattern instruction would bepplicable to this case:

One who keeps an animal possessing dmbge dangerous props&ties that are

normal to the members of its class is required to know its normal habits and

tendencies. That person igjtéred to know that even dinarily gentle animals are

likely to become dangerous under parde circumstances, and to exercise
reasonable care to prevent foreseeable harm.



PIK Civ. 4th 126.92See Gardner v. Koenid 88 Kan. 135, 138, 360 P.2d 1107, 1109 (1961)
(adopting this comment from the Restatement). Wroent to this instruadn in PIK states that
“[lNiability for bodily injury causedby dogs falls within this ruleBerry v. Kegans196 Kan. 388,
411 P.2d 707 (1966).” PIK Civ. 4th 126.92.

Reviewing the applicable law and instructiomss clear that a dogwner is negligent if
he has not acted with reasonableeda prevent foreseeable harfi.oreseeability of injury is an
essential ingredient of negligencefenkel v. Jordan7 Kan. App. 2d 561, 563, 644 P.2d 1348
(1982) (dog fright case). Foreseeability “idided as a common-sense perception of the risks
involved in certain situationsnd includes whatever is likegnough to happen that a reasonably
prudent person would takeinto account.” S. ex rel. S. v. McCarte280 Kan. 85, 10304, 119
P.3d 1, 13 (2005) (quotinGragg v. Wichita State Univ261 Kan. 1037, 1056, 934 P.2d 121
(1997)).

Defendants argue that summary judgment p@riate as the undispd facts show that
the dog had not gone onto the highvpmgviously and the dog woutdutinely run to the barn or
the pasture after leaving the kennel. PlainsHexts that there was adikhood that the dog would
run to the highway because it had been confinedre or two days in the kennel. Plaintiff does
not cite to any facts @uthority for this proposition. Plaintiff, however, presents several arguments
that the court will address in turn.

First, Plaintiff cites tdMercer for the proposition that although Defendants’ dog had not
previously run onto the highwaDefendants can still be regent. (Doc. 25 at 11.)Mercer
involved injuries to a @lintiff who rode on the defendants’ hers9 Kan. App.2d &51. Plaintiff

argues that the application oframent e from 8§ 518 of the Restatement, which was cited in the



Mercer opinion, also supports that the lack opmpensity to run into the highway does not
preclude his claim. The cdecomment is as follows:

This Section is applicable to those domeatignals of a class that can be confined

to the premises of their keepers or oivise kept under constant control without

seriously affecting their usefulnessxd which are not abnormally dangerous.

Although the utility of these animals is sufficient to justify tHesing kept without

risk of the strict liabity stated in 8 509many of them are recognizably likely to

do substantial harm while out of control and, therefore, their keepers are under a

duty to exercise reasonable care to have them under a constant and effective control.

Thus thereis a likelihood that even a well-broken mare or gelding that had

never shown a propensity to bite or kick may do so when running loose. This

is sufficient to require its keeper &xercise reasonable care to keep it under

constant control.

Restatement (Second) of Torts § 5&8it. e (emphasis supplied).

Plaintiff essentially argues that this coemh supports his position that the propensities of
the dog have no bearing on their negligence clataintiff points to thestatement that a horse
may bite when running loose, even though it doedaee the propensity to do so. This comment
from § 518, however, deals with iarals that are “likely to doubstantial harm while out of
control.” Id. Plaintiff fails to cite ap authority indicating that this comment has been applied to
liability for animals that are ordinarily gentldRather, the comment regarding gentle animals is
set forth in PIK Civ. 4th 126.92. ‘&hefore, the court is not peisded that this comment is
applicable in this matter.

Next, Plaintiff cites to comnme k of § 518 for the propositiadhat there are circumstances
in which dog owners can be liable when it comealkowing their animal to be at large. That
comment, however, references horses being alldaveshm free next to a highway. There is no
indication that this comment is applicable tgslo Notably, comment j does discuss animals that

are permitted to run at large. It states, in pertinent part, that

There are certain domestic animals so unjikeldo harm if left to themselves and
SO incapable of constant control if therpose for which it is proper to keep them



is to be satisfied, that they have tradiatly been permitted to run at large. This

class includes dogs, cats, bees, pigeons samilar birds and also poultry, in a

locality in which by custom they are péttad to run at large ... Although it is not

impossible to confine dogs to the premisésheir keepers or to keep them under

leash when taken into a public place, thewe been traditionally regarded as

unlikely to do substantial harm if allowed on at large, so that their keepers are

not required to keep them undeonstant control....However, although the

possessor or harborer of a dog or cat igilpged to allow it to run at large and

therefore is not requad to exercise care teep it under congta control, he is

liable if he sees his dog oat about to attack a humbaing or animal or do harm

to crops or chattels and does not exseeasonable care to prevent it from doing

So.

§ 518, cmt. j. This comment does not support Plaintiff’'s position that Defendants were negligent
in failing to ensure that the dog wesnfined on the day of the accident.

Plaintiff also cites t&endresen v. Aller674 P.2d 1219, 1222 (Wyb978), regarding the
common test of negligence. In that case, thehdabescaped the yard and caused a motorcycle to
have an accident. Plaintiff cites Emdreserregarding the court’s statement that the concern in
that case was “whether defendasdsld reasonably have anticipatédt injury would result from
the animal's being at large on thighway.” (Doc. 25 at 14) (citingndresen574 P.2d at 1222).

It appears that Plaintiff isssentially arguing that Defendan@tdmission that the highway is
dangerous is an indication thBefendants should have foreseen the injury. However, the
Wyoming Supreme Court did not indicate that a dager is negligent anytime there is a highway
close by a residence and the dogascontained within a fence lmashed. Rather, the court held
that there was a fact issue ondeeeability because the defendants “knew of their dog's ability and
proclivity to escape from the yard; they knew thathased cars; [and] they had been told by the
animal warden that they should keep it tieEhdresen574 P.2d at 1222. Contrary to the facts

in Endresenthere is no indication that the dog in tb&ése had ever run onto the highway or had

any interest in the cars driving thereon.



Although Plaintiff cites some additional authority from other states, the court finds that the
authority is not persuasive. Kansas animal negligence law does not hold an owner liable unless
the injury was foreseeablddenke] 7 Kan. App. 2d at 563. Plaifftargues that the injury was
foreseeable because the dog had been lockee ketimel. Although a jury could conclude that
it would be foreseeable thattlldog would run upon escape from the kennel, there is no evidence
that could create a question of fact as to whath&ould be foreseeable that this dog would run
into the highway and cause an accident.

The uncontroverted facts in this case show that the dog was allowed to run loose on the
property; the dog would routinely run to the bamd to the pasture where the cattle were kept;
and the dog did not show any inclination to rurodie highway nor did she pay any attention to
the traffic on the highway. Additionally, the dog had been owned by Defendants for three years.
Given the uncontroverted factstims case, the courtrfds that a jury couldot conclude that a
reasonable person in Defendants’ position, who fadezlose the kennel door, did not put a leash
on the dog immediately upon opening the kerdwbr, and did not have a fence around the
property, would have foreseenretimjury here or would have rfleseen that the dog would run
directly onto the highway upon ing released from the kennel.

As Plaintiff cannot establish that this injuvas foreseeable, Phiff cannot succeed on
his claim of negligence.

V.  Conclusion

Therefore, Defendants’ motion for summgudgment (Doc. 23) is GRANTED.

IT ISSO ORDERED this 22nd day of May, 2019

sOohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE




