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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TEXTRON AVIATION, INC.,

Plaintiff,
V. Casé\o. 18-1187-JWB
SUPERIOR AIR CHARTER, LLC,

Defendants.

MEMORANDUM AND ORDER

This matter is before theourt on Defendant Superior tACharter’'s (“SAC”) motion to
dismiss and compel arbitration. (Doc. 15.) Thatter has been fully briefed and is ripe for
decision. (Docs. 16, 17, 18.) For the reastated herein, SAC’s motion is DENIED.

l. Background

On June 26, 2018, Plaintiff Textron Aviationcln(“Textron”) filed this action against
SAC. Textron alleges that it is a successor tergst to Cessna aftenserger. Cessna and SAC
entered into eight ProAdvantage agreements caoirgeeight different aircfafrom 2012 to 2014.
The ProAdvantage agreements provided price piotefdr maintenance costs and the ability to
purchase parts directly. Pursuant to the teupen early termination, SAC must essentially pay
any negative balance. The ProAdvantage agremsmesre allegedly terminated early. Textron
seeks the amounts owed due to the early termination. In SA@isen to dismiss, SAC asserts
that the parties also entered into Right of gssient agreements (“assignment agreements”) at a
later date regarding each ProAdvantage agreement. These assignment agreements gave the “Right

Holder,” Cessna Finance Corporation, the tigh request assignment of the ProAdvantage
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agreement under certain circumstanicesThe complaint does not refer to the assignment
agreements or any term therein.

Textron also seeks the amounts owed onopen account whiclwas utilized for
maintenance, inspection services, parts, and/olisgpprextron also brings a claim for breach of
a consignment agreement. The consignment agrédrasmot been attached as an exhibit to the
complaint or to SAC’s motion to dismiss. Toemplaint alleges that SAC removed parts from
the consignment inventory without notifying Textrin breach of the consignment agreement.
Finally, Textron has alleged a claim for cension on the basis that SAC failed to follow
procedures in the consignment agreementhaisdherefore converted Textron’s property.

Textron seeks monetary damages, returrthef consignment parts, attorney fees and
interest. SAC has moved to diswiand compel arbitration on theslsathat the arbitration clause
in the assignment agreements or the arbatnatiause in the ProAdvantage agreements mandates
that this matter be arbitrated.extron asserts that this typeaaftion, to collect amounts owed, is
excluded from the arbitration pr@ion in the ProAdvantage agreertseand that this dispute does
not arise out of the assignment agreements.

Relevant Arbitration Provisions.

SAC included an “exemplar” for both the ProAdvantage agreements and the assignment
agreements as exhibits to its memorandumoc([16, Exhs. A, B.) SAC represents that the
exemplars are representative of both agreemeritsat all ProAdvantag agreements have the

same arbitration provision and #Hie assignment agreements hewesame arbitteon provision.

! The assignment agreements alsorezfee a “Secondary Agreememincerning the financing of the aircraft that
was entered into by the Right Holder and SAC. (Doc. 16, By The parties do not address this agreement in their
briefing.



Textron does not appear to plige this assertion. The arbitration provision in the assignment
agreements is as follows:

14.0 Dispute Resolution. The parties shallvstto settle amicably, in good faith,
and with due diligence any dispute arising from or relating to this Right of
Assignment. The Parties agree if suaktempts to resolve a dispute are
unsuccessful, then any Party may avaskelit of this Right of Assignment’'s
stipulation for arbitratioras the only binding formal pceeding or action allowed
for dispute resolution. Bindg arbitration conducted fm¥e a panel of three
independent arbitrators in accordance wité rules of the American Arbitration
Association is the only authorized formal proceeding or action for dispute
resolution (with the exception of third-party claims in litigation). The venue for any
proceeding or action arising from or refajito the Right of Assignment is Wichita,
Kansas U.S.A. Arbitration shall m®nducted in the English Language.

(Doc. 16, Exh. B at 6.)
The arbitration provision in the ®dvantage agreements is as follows:

11.7 Dispute Resolution. The Parties shallstto settle amicably, in good faith,

and with due diligence anyspiute arising from or relating to this Agreement. The
Parties agree if such attempts to resolve a dispute are unsuccessful, then any Party
may avalil itself of formal proceeding action allowed for dispute resolution except

as otherwise expressly stated in tigreement. All controversies and claims
arising from or relating to this Agreentenith the exception othird-party claims

in litigation and Cessna-initiated collection agency actions or civil litigation for
amounts owed by Customer are to be rembly binding arbitration in accordance

with all applicable rules of th&merican Arbitration Association.

The arbitration or, as applicable, civiligation will be held in Wichita, Kansas.
The arbitration will be conducted innglish. Any award, orde or judgment
pursuant to the arbitration is final and may be entered and enforced in any court of
competent jurisdiction. Except as otherwaggeed to herein, eaétarty shall bear
its own arbitration costs and expenses andaural share of the arbitration fees. No
arbitrator or panel has thight or authority to awar punitive damages against any
Party to this Agreement. No arbitrator mainel has the right @uthority to make
any ruling, finding, or award that does nainform to the provisions of this
Agreement and any such purported rulifigding, or awardis void. Except as
required by law or to enforce an arbitom award, order, or judgment, no Party,
arbitrator, or panel may disclose the exis& content, or result of any arbitration
hereunder without the prior written consehthe Parties. Each Party's rights and
obligations in this section survivéhe suspension, termination, cancellation,
revocation, and/or expiratn of this Agreement.

(Doc. 16, Exh. A at 22.)



. Analysis

The Federal Arbitration Act (“FAA”), 9 &.C. 8§ 1 et seq., requires that “[a] written
provision in any ... contract evidencing a trangacinvolving commerce to settle by arbitration a
controversy thereafter arising aftsuch contract or transaction ... shall be valid, irrevocable, and
enforceable....” 9 U.S.C. 8 2. There is a strpolicy in favor of arbitration, which requires the
court to liberally read arbitration agreementsloses H. Cone Mem'l Hosp. v. Mercury Constr.
Corp,, 460 U.S. 1, 23 n. 27 (1983ee also ARW Exploration Corp. v. Agujrds F.3d 1455,
1462 (10th Cir. 1995) (the FAA “evinces a stronddral policy in favor ofirbitration”).

The presence of an arbitration clause inagmeement gives rise to a presumption of
arbitrability. ARW Exploration Corp.45 F.3d at 1462 (citingT & T Techs., Inc. v. Commc'ns
Workers of Am 475 U.S. 643, 650 (1986)). However, “becdasdaitration is a matter of contract’
and the authority of an arbitratarises only from the parties’ agment to that forum in advance,

‘a party cannot be reqd to submit to arbitration any dispuwvhich [it] has not agreed so to
submit.”” Sanchez v. Nitro—Lift Techs., L.L,.€62 F.3d 1139, 1146 (10th Cir. 2014) (quotkigy
& T Techs, 475 U.S. at 648-49).

“Where the arbitration clause is broad, therises a presumptiarf arbitrability and
arbitration of even a collateral matter will be ordered if the claim alleged implicates issues of
contract construction or the partiegghts and obligations under itCummings v. FedEx Ground
Package Sys., Inc404 F.3d 1258, 1261 (10th Cir.2005) (internal quotation and citation omitted).
However, if the parties’ agreement has an esppaovision that excludes a specific dispute, or
there is the “most forceful evidea of a purpose to exclude the cldrom arbitration,” that dispute

will be removed from consideration in arbitratiohT & T Techs 475 U.S. at 650.



The court must compel arbitration when thés a valid arbitration agreement and the
dispute falls within the agreement’s scofgmors Brewing Co. Wolson Breweriess1 F.3d 1511,
1515-16 (10th Cir. 1995). Textron does not dispbéd the agreements &sue contain valid
arbitration agreements. Rather, Textron contehasthis dispute does not fall within the scope
of either agreement.

Assignment Agreement. First, SAC argues tihase claims must be arbitrated as the

arbitration clause in the assignmeagreements is broad and includes the dispute at issue. Textron
responds that the assignment agnents are separate agreemants the claims in this action do
not arise out of the assignment agreements.

SAC contends that Textron’s claims tbuon the assignment agreements because the
ProAdvantage agreements are the thingsgaedi under the assignment agreements. The
complaint, however, does not allege that the EBk@htage agreements at issue have been assigned
under the assignment agreements. As pointeldyotliextron, the assignment agreements provide
that assignment occurs under aéricircumstances. Although ookthose circumstances includes
default under the ProAdvantage agreements, additional actions must occur for the assignment to
be finalized. Specifically, themaust be a written request fassaignment after default. (Doc. 16,
Exh. B at 3.) There is no evidence that this becurred. Moreover, the assignment agreements
specifically state that those agreements sgparate and independent of the ProAdvantage
agreements and that the assignment agreerdemtst amend the ProAdvantage agreemeinds. (
at 1-2.) The assignment agreements furthee ket any “purported @orporation, attachment,
reference, or any other act that has the efééampairing or nullifying this separateness or
independence is void.” Id. at 1.) Under the assignment agreements, SAC remains liable for

amounts owed to Textron under the ProAdvantage agreeménhtat 4.)



SAC also argues that this dispute falls untlee assignment agreements because they
provide that the Cessna Service Parts & Rnmg (“CSPP”) administers the ProAdvantage
Agreements. (Doc. 16 at 8.) While the CSPP adayinister the program, the allegations in the
complaint do not indicate that this dispute armatsof that administrationRather, the allegations
are that SAC did not pay amounts owed under the ProAdvantage Agreements, SAC breached the
open account terms by failing to pay, SAC breached the consignment agreement, and SAC
converted consigned parts. There are no allegations concerning the assignment agreements in the
complaint. Based on the language of the assé agreements, the two types of agreements
remain separate and the partieiretheir rights under the respieet agreements. The fact that
the parties have entered into additional agre¢srwmes not mean thatetlarbitration provision in
the assignment agreements controls. Rathés, dispute must ariseut of the assignment
agreements for that provision apply to this action. This isot a case in which one agreement
has an arbitration provision and the other agreemesileist. Rather, this is a situation in which
each agreement has a separate arbitration ckEndehe parties specifidplstated that they
retained their rights under eaagreement. SAC has not cited any authority for the proposition
that the broader clause would apply in this matter.

Based on the allegations in the complaint and a review of the terms of the assignment
agreement provided, the court finds that the dispute does not arise out of the assignment
agreements.

ProAdvantage Agreement. SAC also arguestthiatdispute falls within the scope of the

arbitration provision contained the ProAdvantage agreements, which provides that all disputes
arising out of or related to the ProAdvantage agreements will be arbitrated with exception of third

party claims and “civil litigatin for amounts owed by [the] Custeni (Doc. 16, Exh. A at 22.)



Textron argues that this is an action toorgr amounts owed under the ProAdvantage agreements.
Textron further argues that SAC has not assettiatl the terms of # open account or the
consignment agreement contain agreements tdratéoi SAC contends that all counts in the
complaint are arbitrable because Tertseeks a return of propertyiisrequest for relief. Textron
claims that the request for the return of propenay be split from this action and citesGbelsea
Family Pharmacy, PLLC v. Medco Health Sols., 567 F.3d 1191 (10th Cir. 2009).

In Chelseathe circuit held that the court mustermine “which claims in a complaint
must be arbitrated.1d. at 1198. In that case, the circuit looksdhe nature of the alleged injury.

“If the allegations undéying the claims touch matters covered by the parties' [arbitration
agreement], then those claims mistarbitrated, whatever the létgbels attached to themId.

However, the parties cannot be required to submrgrbitration a dispute which falls outside of

their agreement tarbitrate. Id. at 1196. In this cas@gextron has asserted four claims. The first

claim is a breach of the eight ProAdvantage agreements. That claim seeks amounts owed under
the agreements which, on its face, falls withie ¢éxception to the broad arbitration clause. SAC
argues that the relief requestedTmxtron in its complaint, whicks the return of “Consignment

Parts,” results in the claim being subjextrbitration.(Doc. 1 at 5.)

To resolve this question, a closer examination of the complaint is necessary. Textron’s
claim on count one alleges factdating to the breach of tHeroAdvantage Agreements. Upon
termination of those agreements, SAC is alifygeequired to pay “each program’s negative
account balance.” (Doc. 1 at 2.) Those allegations do not allege a requirement that SAC return
any Consignment Parts. Rather, count threeptkach of the consignment agreement, discusses
the use of spare parts (the “Consignment Partst). af 3.) Count three lalges that the parties

entered into a consigrent agreement that was supportedcoysideration. The consignment



agreement allegedly provided that upon terniimaSAC was to purchase the Consignment Parts
or to return those parts to Textrond. @t 4.) Allegedly, SAC did not return parts to Textron. The
relief requested in the general evbfore clause at the end otethomplaint states that Textron
seeks judgment for monetary damages and for #tarfr of any Consignment Parts still in SAC’s
possession.” I€. at 5.) SAC contends that Textrentlaim of breach of the ProAdvantage
agreements is subject to arbitoa because of this specific reliefquested. The court disagrees.

The Tenth Circuit instructed the court to mwithe facts in the complaint to determine
which claims are subject to arbitratio@helsea567 F.3d at 1197. With spect to the claim of
breach of the ProAdvantage agreements, this claim clearly seeks the amounts allegedly owed under
the agreements. Even though the parties hdorea arbitration provien, an express provision
excluding a dispute from arbitrati is “forceful evidence of a purpose to exclude the claim from
arbitration.” AT & T Techs 475 U.S. at 650. The request ttie court order parts returned to
Textron is clearly related to the alleged breacthefconsignment agreement in count 3 as there
are no facts alleging that SAC must return panider the ProAdvantage agreements. Therefore,
the court finds that count 1, breach of the ProAtkge agreements, falls within the exception to
the broad arbitration clausedause, under that count, Textrorclsarly seeking amounts owed
under the ProAdvantage agreementa assult of SAC’s alleged darttermination, not return of
consigned parts.

Textron has also asserted claims for bheaf open account, breach of a consignment
agreement, and conversion. Turning to couth& preach of the open account, the court does not
find it necessary to determine whether that claireearout of or is related to the ProAdvantage

agreement. Even if this claim arises outhaf agreement, the claim seeks amounts SAC allegedly



owes on the open account. As it is a claimetmrer amounts owed, this claim would fall within
the exclusion of the arbitration provision in the ProAdvantage agreements.

Turning to counts 3 and 4, breach of the consignment agreement and conversion, the
complaint alleges that the parties entered intorsignment agreement regarding spare parts. As
stated previously, the court has not been presented with this agreement. Allegedly, SAC breached
the consignment agreement by removing spares fienn the consignment inventory and failing
to maintain the parts in resellable condition.eonversion count alleges that SAC is liable for
conversion by using the Consignrmétarts without notifying Texém. SAC contends that these
claims arise out of the ProAdvantage agreemeetause SAC was required to be enrolled in the
other programs pursuant to the ProAdeage agreements. (Doc. 16 at 9.)

SAC cites to the following prosion in support of its position:

Required Accounts with Cessna. For the duration of this [ProAdvantage]

Agreement, Customer will maintain itw Cessna all accounts required for

Customer to be enrolled in ProAdvantd&yegrams and will keep such accounts in

good standing.

(Doc. 16, Exh. Aat 7.1.)

SAC argues that counts 3 and 4 fall witthie ProAdvantage agreements because it was
required to maintain the consignment agreeémerer section 7.1. But that provision merely
states that SAC will maintaiaccountsrequired to be enrolled in the ProAdvantage Programs.
SAC fails to identify the provisiothat would specify that enteg into a consignment agreement
is a requirement of the ProAdvage agreements. Moreover, SA&s failed to provide the court
with a copy of the consignment agreement to determine if it is related to the ProAdvantage
agreementsSee Consol. Brokers Ins. Serpdac. v. Pan-Am. Assur. Gal27 F. Supp. 2d 1074,

1082 (D. Kan. 2006) (discussing facdo consider when a reldt@greement does not have an

arbitration clause). Based orethllegations in the complaint and the terms of the ProAdvantage



agreements, the court cannot conclude at this ti@ecounts 3 and 4 aeiut or relate to the

ProAdvantage agreements.

Conclusion
Therefore, SAC’s motion to dismiss andwueel arbitration is DENIED. (Doc. 15.)
IT ISSO ORDERED this 30th day of April, 2019
sfohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE
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