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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION

(at Ashland)
GRANT LAMBERT, )
)
Petitioner, ) Civil Action No. 0: 14-165-DCR
)
V. )
)
KENTUCKY PAROLE BOARD, ) MEMORANDUM OPINION
) AND ORDER
Respondent. )
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On January 7, 2013, Grant Lambert was aded in the Boyd Circuit Court of two
counts of unspecified controlled substaniafficking and one count of unspecified
controlled substance possession. [Record N&y.[@-16] Although Lambert was sentenced
to 10 years of imprisonment, a specified teomincarceration inrKentucky can be a bit
deceptive. In this case, Lamberthas been on parole since June 6, 20]18., pp. 26-29]

After unsuccessfully attempting to appéa conviction in the state courts, Lambert
now petitions this Court for collateral rdli@ender 28 U.S.C. § Z54. [Record No. 1]
However, for the reasons discussed belowphigtion will be denied.Further, a Certificate
of Appealability will not be issued with respect to any issue raised in this action.

l.
On October 2, 2014, Lambeited the current petition for wrof habeas corpus under

28 U.S.C. § 2254, asserting four grounds for felifRecord No. 1] He also filed two

1 SeeKy. Online Offender Lookuphttp://kool.correction&y.gov/KOOL/Details/334715
(last visited November 9, 2015). Lambeparole ends on September 1, 201d.
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amended petitions. [Record N@&.6] First, Lambert asserthat his Fouh Amendment
rights were violated by certain police offise use of fraudulent warrants to conduct
searches. [Record No. 3, p. 5] Next, hatends that his FiftAmendment rights were
violated by his failure to receive a speedy tridd.,[p. 7] In addition, Lambert claims that
his Sixth Amendment rights to counsahd “legal access” were deniedld.[] pp. 89]
Lastly, he argues that his alleged “right to adppeal” has been viokd. [Record No. 6, pp.
3-4]

In its response, the Kentucky Parole Béaekeks dismissal of Lambert’s petition on
non-merits grounds. [Record No. @ambert did not reply. Heever, he filed a “Response
to Respondent[']s Request to Deny Constitutional Rightslambert v. Kentucky Parole
Board No. 0:15-CV-2-WOB-CJS (E.D. Ky. 2015)which the Court has considered.
[Record No. 13, therein]

Consistent with local practice, Lamberpetition was presented to a United States
Magistrate Judge for initial review angsuance of a Reommended Disposition in
accordance with 28 U.S.C. 8§ 636(b)(1)(Bpn October 19, 2015, United States Magistrate
Judge Robert E. Wier issued a Recommerdisgosition. [Record No. 11] Based on his
review of the record and the applicablevlgoverning the motion, Magistrate Judge Wier
recommended that Lambert’'s petition be ddnieLambert did not file objections to the

Recommended Disposition.

2 In his initial petition, Lambert named the i@monwealth of Kentuckgs the respondent.

[Record No. 1] However, in his first amendgetition, he named the Kentucky Parole Board.
[Record No. 3] Lambert’s improper identificat of the respondent is discussed below.
3 In that case, Lambert’s petition was denied as duplicative of the petition in this matter.
[Record No. 15]
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While this Court reviewsde novo those portions of the magistrate judge’s
recommendations to which an ebjfion is made, “[i]t does nafppear that Congress intended
to require district court review of a magate’s factual or legal conclusions, undeleanovo
or any other standard, when neitlgarty objects to those findings.Thomas v. Arn474
U.S. 140, 150 (1985). Moreover, a party who ftoldile objections to a magistrate judge’s
proposed findings of fact and recommendation waives ¢ 1o appeal.See United States
v. Branch 537 F.3d 582, 587 (6th Cir. 2008). Having reviewdednovothe magistrate
judge’s Recommended Disptisn, the Court fully agrees with his conclusions.

Il.

Under the Antiterrorism and EffectivBeath Penalty Act ofl996 (“AEDPA”),
Lambert’s writ of habeas corpusay be granted only if the stateurt decision “resulted in a
decision that was contrary to, or involveduammeasonable application of, clearly established
Federal law, as determined by the SupreraarC’ 28 U.S.C. § 2254(d)(1). And under the
“contrary to” test, “[a] state court’s decisionagntrary to clearly established Federal law if it
(1) arrives at a legal holding that contradi@tSupreme Court case or (2) involves facts that
are materially indistinguishable from a Sepre Court case but nonetheless arrives at a
substantially different result."Jones v. Jamrqg414 F.3d 585, 591 (6th Cir. 2005) (citing
Williams v. Taylor529 U.S. 362405-06 (2000)).

An unreasonable application of clearlyaddished federal law occurs “when a state-
court decision unreasonably applies the law[toE Supreme] Court to the facts of a

[petitioner’s] case.” Williams, 529 U.S. at 409. In determining whether a case involves an



unreasonable application of federal law, thegjion is whether the state court decision was
“objectively unreasonable” and not simply erroneous or incortdctat 409-11.
1.

The respondent argues that the Cobnoudd deny Lambert’'s habeas petition because:
(i) the petitioner filed his petition after the one-ystatute of limitationsiad expired; (ii) the
claims are procedurally barrej) the petitioner failed to exhest his ineffective assistance
of counsel claim; and (iv) the claing® not address violations of federal lAwRecord No.
9, p. 2] However, with one egption, all of the claims angrocedurally barred. And the
remaining claim does not stateialation of federal law.

A. Statute of Limitations

The Kentucky Parole Board asserts thatbert’s petition shoultbe denied because
it was filed after the one-year sié of limitations set out IAEDPA. [Record No. 9, p. 7]
However, the magistrate judgketermined that the petition was filed within the statute of
limitations because the limtian period was tolled duringambert’'s pending motion for a
belated appeal with the stateurts. Under AEDPA, a petitiondas only one year in which
to file a federal petition for arit of habeas corpus. 28 UGS.8 2244(d). The limitation
period runs from the conclusion of direct reviewthe expiration of the time for seeking

such review. 28 U.S.C. § 2244(d)(1)(A). Furthe motion to file a belated direct appeal

4 The magistrate judge also addresses the isbthe petitioner’s flure to name a proper
respondent, ultimately concluding that dismissalas appropriate on that ground. [Record No.
11, pp. 2224] The proper respondett a habeas petition isdtperson who has custody over
the petitioner. 28 U.S.C. § 2242. Where a qetér is on parole, thespondents are the parole
officer and the official in charge of the para@gency. Rule 2 of the Rules Governing Section
2254 Cases, Advisory Committee note to Subdivision (b), at { 2. Because the respondent has not
raised the issue, and because the petitioner named some Kentucky Parole Board supervisors in
his amended petition, the Court will not deng fetition for this reason. [Record No. 6]
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tolls the statute during the time the motion is pendiDiCenzi v. Rose452 F.3d 465, 468
(6th Cir. 2006);Anderson v. Brunsma®62 F. App’x 426, 430 (6t&ir. 2014). It does not,
however, restart thiemitation period. DiCenzj 452 F.3d at 468.

Here, the Boyd Circuit Court entered judgnt on Lambert’'s conviction on January 7,
2013. [Record No. 9-3, pp. 287] Under Rule 12.08) of the Kentucky Rules of Criminal
Procedure, the deadline for Lambert to filpraper notice of appeal was February 6, 2013.
Lambert did not file a proper notice of appeal by that tldfeecord No. 9-3, pp.-®] As a
result, the limitation period begaon February 6, 2013, indidg that Lambert's habeas
petition was due on February 6, 2014. Howekambert filed a motiorfior a belated appeal
with the Kentucky Court of Appeals on March 27, 2013. [Record No. 9-3, p. 25]
Consequently, the statute was tolled aftetyfmine days had expired between judgment
finality and Lambert’s filing of te motion for a belated appeabee DiCenzi452 F.3d at
468. Following the appellate court denial of ghetitioner's motion for a belated appeal, the
Kentucky Supreme Court declingd review the decisionn September 10, 2014, marking
the end of the tolled periodldf, p. 1]

Lambert filed his original habeas petition on March 15, 201Bambert v.
Commonwealth of Kentuckio. 0:13-CV-81-WOB-JGW (E.CKy. 2013). [Record Nos. 1,
10, therein] The Court dismissed this petitiwithout prejudice because Lambert's motion

for a belated appeal was sgiénding in state courtld. [Record Nos. 1819, therein] On

5 Lambert filed a notice of appeal on January 17, 2013, but it was deficient because he did
not include a filing fe@r a motion to proceeid forma pauperisas required by Ky. R. Crim. P.
12.04(3). HeeRecord No. 9-3, p. 4.] While Lambdstames his “pro bono” attorney for not
curing the deficiency, it is clear that Lambeffused to pay this non-appointed attorney and that
he intended to agiro se [Id., pp. 6-8]
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September 28, 2014, Lambert moviedreopen the habeas case because his motion for a
belated appeal had been denietl. [Record Nos. 20, 21, ¢nein] The petition was
docketed as a new § 2254 filing with an effeetdate of October 2, 2014. [Record No. 1 of
this Court’s docket] Thus, eighteen additiodals expired between mial of the motion for
a belated appeal and the filing of the secbaldeas petition. Because a total of only sixty-
seven days expired, the sadchabeas petition was timélyTherefore, the magistrate judge
correctly determinethat Lambert’s petitiomns not time-barred.

B. Procedural Default

The Kentucky Parole Board also argues tizahbert’s claims arprocedurally barred
because he did not present them to the Kentucky courts. [Record No. 9-pp] Ihhe
magistrate judge determined thatmbert’s claims, except fdhe right-to-appeal claim, are
procedurally barred. [Record No. 11, pp-22]

A state petitioner procedurally defautis a claim under 8 2254 by failing to raise it
in state court or through ¢hstate’s ordinary appellate review procedui®:Sullivan v.
Boercke] 526 U.S. 838, 84517 (1999);Williams v. Andersor460 F.3d 789, 806 (6th Cir.
2006). Where state court remedies are amyér available to theetitioner, procedural
default bars federal habeas revie@oleman v. Thompsp®01 U.S. 722, 731-32 (1991);
Williams 460 F.3d at 806. As a rdsua petitioner will not be permitted to present such
claims in a later habeas prode®y unless he can show causexecuse his failure to present

the claims in state court, as well as actuajyatice to his defense at trial or on appdatay

6 In the alternative, Magisdte Judge Wier notes th#te second habeas petition was
intended by Lambert to reopen a timely-filedbas petition. [Record No. 11, p. 14]
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v. Netherland518 U.S. 152, 162 (1996).

A petitioner can show cause by presemtievidence of “some objective factor
external to the defense” that impeded his e$foot comply with the ste’s procedural rule.
Strickler v. Greene527 U.S. 263, 283 n.24 (1999). A petitioner who is unable to show
cause and prejudice may obtairbbas review only if denyinguch review wald produce a
fundamental miscarriage of firee, such as when new evidensuggests actual innocence.
Dretke v. Haley 541 U.S. 386, 393 (2004). The Kecky Court of Appeals found that
Kentucky law barred Lambert'sppeal because he failed tongply with state procedural
rules. [Record No. 9-3, pp. 422] Consequently, Lambedid not raise the present
claims—save the right-to-appeal clairon direct appeal to the Kentucky courts. The
magistrate judge properly determined thambert's claims, except fahe right-to-appeal
claim, are procedurally barredColeman 501 U.S. at 731 (Virgia's 30-day requirement for
filing a notice of appeal was an independamdl adequate state law ground on which to deny
relief); Maples v. Thomas132 S. Ct. 912, 922 (2012) (pgm®ner’'s failure to satisfy
Alabama’s 42-day requirementrféiling a notice of appeal v&“independent and adequate
state procedural grounddr denying relief).

Further, Lambert has not addressed causthédefault. The closest he has come to
addressing the issue is by reiterating his arguments to the Kentucky—ethatshe
attempted to file two timely riiwes of appeal. Howevethe Kentucky Court of Appeals
found that he failed to pay the requiréing fee or file a motion to proceesh forma
pauperis [Record No. 9-3, pp. ¥22] Due to the deference ed to state courts under

AEDPA, the Court will not overturn these faat determinations. 28.S.C. § 2254(d)(2)
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(presuming factual determitiens are correct unless theetitioner presents clear and
convincing evidence to the contrarell v. Cone543 U.S. 447, 455 (2005).

Moreover, Lambert’'s argumeéits do not demonstrate that there is “no reasonable
dispute” that the state court cameato incorrect legal conclusionVoods v. Donald135 S.
Ct. 1372, 1376 (2015) (per curiam). In fact, this Court agrees with the state courts that
Lambert’s reasons for failing comply with Kentucky'srocedures are inadequate.

First, Lambert claims thdte did not receive correspatte from the Clerk of the
Court regarding his initial deficient notice of appeahe¢Record No. 9-3, p. 5] However,
no mail was returned undeliverédm the Boyd County Detéion Center, ad Lambert’s
petition to the court less than a week latentinued to list the Boyd County Detention
Center as his addresdd.|

Second, Lambert argues that his “attorney” did not file his appell., d. 6]
However, the record indicates that this atéyrmvas not appointed to represent Lambert and
that Lambert refused to pay him.Id] p. 7] While Lambert may allege that he
misunderstood the attorney’s role, thiscauntered by the fact that he filed sevgral se
motions during that time. Id.] This is markedly differenfrom the situation presented in
Maples where the Supreme Courtlthethat the petitioner shaed cause for procedural
default where his counsel abandoned him without notice. 132 S. Ct. a2322Thus,
Lambert fails to demonstrate caudeethe procedural default.

In addition, denying review will not produee“fundamental miscarriage of justice.”
Dretke 541 U.S. at 393. Lambert does not claiat thewly-discovered evidence proves his

innocence. McQuiggin v. Perkins133 S. Ct. 1924, 1935 (2Bl He merely makes
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allegations of “multiple lossesf exculpatory evidence” and 8crupt cops, prosecutors and
judges.” [Record No. 1, p. 2] He then procewdsomplain that warrants were used to steal
his personal property and that “receipts alsoewtaken so | would banable to prove my
rightful ownership of property.”[Record No. 3, p. 5] Lambert’'s mere allegations do not
constitute exculpatory evidence. Further, he ihat suggested thatish‘evidence” came to
light after his trial.

“Without any new evidence of innocence,” the patitier must present evidence of
innocence “so strong that a cowannot have confidence in tletcome of thdrial . . .”
Schlup v. Delp513 U.S. 298, 316 (1995)n(whasis added). Lambéddils to delve into the
details of his allegations. For example, heslaot identify the “informant” who allegedly
admitted to planting money in his couch. [Recbial 3, p. 5] His evidence is not in the
nature of “exculpatory scientific evidence, trustworthy eyewitness accounts, or critical
physical evidence,Schlup 513 U.S. at 324, “as would ordinarily be required to show actual
innocence.” Freeman v. Trombley83 F. App’'x 51, 57 (6th €i2012) (finding that the
defendant’s girlfriend’s affidavit, coupled with an unsworn statement from a jailhouse
informant, did not estdish actual innocence).

In fact, Lambert’s claims are even weaker than the clainfsreeman where the
court warned that “a self-serving affidavit must viewed with greaskepticism.” 483 F.
App’x at 58. Consequently, ¢he would be no miscarriage joistice in the Court denying

certain claims ir,ambert’s petition aprocedurally-barred. Thus, the magistrate judge was

! While a petition containing exhausted andxiraisted claims is barred as a wh&lese
v. Lundy 455 U.S. 509, 521 (1982), a petition containindhkab&ims that were raised at the state
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correct to conclude that Lambert's claimsxcept for the right-to-appeal claim, are
procedurally barred under AEDPA.

C. Merits — Right to an Appeal

Lambert contends that the Kentucky coudsnial of his motion to file a belated
appeal violates federalla [Record No. 6, pp.-3!] In response, the Kentucky Parole
Board argues that his claim does not propediyrass a federal constitutional violation. “[I]t
is well settled that there is no constitutional right to an appeébriey v. United State431
U.S. 651, 656 (1977) (citinglcKane v. Durston153 U.S. 684 (1894)}Hynes v. Birkett526
F. App’x 515, 520 (6th Cir. 2013). Howevexhere a state grantsraght to appeal to
criminal defendants, due process requires thaaioeprotections make the right enforceable.

Hynes 526 F. App’x at 520. To violate dueogess, the state’svlamust “effectively

court level and those that were not is not barred as a wBele, e.g.Lundgren v. Mitche)l440
F.3d 754, 77478 (6th Cir. 2006).

8 The respondent also argues that the ingffe@ssistance of counsakim is barred due
to Lambert’s failure to exhaust his state caernedies. [Record No. 9, p. 11] It is unclear
whether Lambert even makes an ineffective amsigt of counsel claim when he complains that
he could not pay an attorney to represent him on appeal. [Record No. 6, p. 6] However, to the
extent that he does, this claim is procedlyrbarred. “AEDPA’s exhaustion requirement []
‘refers only to remedies still availabée the time of the federal petition Williams v. Andersgon
460 F.3d 789, 806 (6th Cir. 2006) (quotikggle v. Isaac456 U.S. 107, 126 n.28 (1982)).
“Where state court remedies are longer available to a petitioner because he or she failed to use
them within the required time period, procedutafault and not exhaustion bars federal court
review.” Williams, 460 F.3d at 806. Lambert has exhausiedlaims, including the ineffective
assistance of counsel claim, because ne stadirt procedures are available to hiBeeKy. R.
Crim. P. 11.42 (post-conviction relief mechanisnriog claims that could and should have been
litigated in the directappeal); Ky. R. Crim P. 60.02 (gesonviction relef mechanism only
available when a remedy is not afleble under Ky. R. Crim. P. 11.42);eonard V.
Commonwealth of Kentuck79 S.W.3d 151, 156, 162 (Ky. 20090hus, the magistrate judge
correctly concluded that the ineffective assistanf counsel claim is not barred by failure to
exhaust but bprocedural default

-10 -



deprive the defendant dindamental fairness ithe trial process.”ld. (internal quotation
marks omitted) (citing urpin v. Kassulke26 F.3d 1392, 1395 (6th Cir. 1994)).

Lambert had no constitutionaght to an appeal. Abney 431 U.S. at 656. Further,
the magistrate judge properly determined tKanhtucky’s procedural rules did not violate
Lambert’s due process rights. [Record No. 11, pp28% The petitioner had knowledge of
his right to appeathe merely failed to comply witKentucky’s procedural requirements,
even after the state court informed him oé tbrocedural deficiencies. As a result, the
Kentucky Court of Appeals’ deal of Lambert’'s belatecappeal did not deprive his
proceedings of fundamental fairnedsdynes 526 F. App’x at 520. Therefore, he has failed
to state a violation of federaMaunder 28 U.S.C. § 2254(d)(1).

D. Certificate of Appealability

The magistrate judge hascommended that the Coumbt issue a Certificate of
Appealability with regard to any issue mds in this proceedmy A Certificate of
Appealability may be issuednly where the petitioner has made‘substantial showing of
the denial of a constitutional right.” 28 U.S.&82253(c)(2). When eourt’s denial of the
requested relief is based on the merits, “[tjetitioner must demonsitie that reasonable
jurists would find the districtourt’'s assessment of the cogional claims debatable or
wrong.” Slack v. McDaniel529 U.S. 473, 484 (2000). Howeyahen a court’s denial is
based on a procedural rulingetimovant must show thatasonable jurists “would find it
debatable whether the petition states a validrclai the denial of a constitutional right” and

debatable “whether the district courtsv@orrect in its procedural rulingfd.
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Here, Lambert has not madswubstantial showing of a deiof a constitutional right.
Likewise, he has not demonstrated that thegularal issues he seeks to raise are debatable
among reasonable jurists or that the questemesadequate to deserve encouragement to
proceed further. Therefera Certificate of Appealability will not be issued.

V.

The record reflects that the majority of Laents claims were procedurally defaulted.
Further, his non-defaulted claim (i.e., thatriiecky courts violated his constitutional rights
by denying his late appeal) does not presewtaan that is cognizable under AEDPA.
Accordingly, it is hereby

ORDERED as follows:

1. The Recommended Disposition of Unitethtes Magistrate Judge Robert E.
Wier [Record No. 11] iADOPTED IN FULL andINCORPORATED by reference.

2. Grant Lambert’s petition for habeasrpus relief under 28 U.S.C. § 2554
[Record No. 1] iDENIED and this matter iDISMISSED from the Court’s docket.

3. Judgment shall be entered conterapeously with this Memorandum Opinion
and Order in favor of Respoant Kentucky Parole Board.

This 10" day of November, 2015.

Signed By:
Danny C. Reeves DCQ
United States District Judge

-12 -



