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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION
ASHLAND

Civil Action No. 17-135-HRW

METROPOLITAN PROPERTY AND

CASUALTY INSURANCE COMPANY, PLAINTIFF /

COUNTER- DEFENDANT,

V. MEMORANDUM OPINION AND ORDER

JOHNNY E. BOLIN
a/lk/a JOHNNY BOLIN, DEFENDANT /
COUNTER-PLAINTIFF.

This matter is before the Court upon the partiesssMotions for Summary
Judgment [Docket Nos. 35 and 36]. Fortbasonset forth herein, the Court finds that the
Plaintiff MetropolitanProperty and Casualty Insurance Company is entitled to judgment as a

matter of law.

This action for declaratory judgment arigesmm a fireon the property of Defendant

Johnny E. Bolin a/k/a Johnny Bolin in West Liberty, Kentucky.
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A. TheFire

The fire occurred on November 25, 2016, while Bolin claims he was out of town, and
destroyed his mobile home on 2224 Jones Creek Road, as well as its chhectsise of

the firewas classified as “undetermined.”

B. ThePolicy

At the time of the fire, Bolin had a Homeowners Policy issuellibyopolitan
Property and Casualty Insurance Compamyettopolitari), Policy No. 488044370@ith an
effective term of [@cember 9, 2015 to December 9, 2016. A copy of the policy is in the
record at Docket No. 38. The policy offered up to $305,500 for dwellingverageand

$213, 850 for personal property.

Under General Conditions, the policgntains a “Concealment Fraud’clause
which explicitly voidsall coverage if the insured misrepresents any material fact relating to

the loss

2. Concealment or Fraud. If any person defined as you
conceals or misrepresents any material fact or circumstance or
makes any material false statement or engages in fraudulent
conduct affecting any matter relating to this insurance or any
loss for which coverage is sought, whether before or after a
loss, no coverage is provided under this policy to any person
defined as you. .

[Docket No. 362, p. 40].



C. TheClaim
Following the fire, Bolinattemptedo obtain proceeds from the aforementioned
policy. He submiteda Sworn Statement in Proof of Loss and Contents Claims Worksheets
on April 6, 2017, in which he detaildds claimeddwelling loss and contents, purchase price
and approximate date of purchase of sgibecket Nos. 38 and 369]. Hewas aware that
his representations made in his Sworn Statement in Proof of Loss as to the extehteand va
of his claimed loss were madeder oath. [Examination Under Oath, May 9, 20R@cket

No. 262, p. 3].

In his sworn statement, Bolin allegtht as a result of the fire he suffered a total loss
of $750,000. [Docket No. 38]. He claimed thatis trailerwas worth $540,000.08nd its

contents$328,098[Docket No. 369].
D. Thelnvestigation

While reviewing Bolin’s claimMetropolitansought higecords for any renovations
and contents purchases, bank records and tax redoalso requested that Bolappear for
an Examination Under Oath, which began on April 28, 2adjqurnedand reconvened on

May 9, 2017. A transcript of Bolis testimony is in the record at Docket No-36

Recordgevealed thaBolin wasunemployed and recesd Social Security Digbility
benefits of approximately $1,200.00 per nipi@tate Retirement Benefits of approximately
$51.00 per montha Teacher’s Retirement of approximately $450.00 per manith
payment for maintaining a foster child of approximately $1,600.00 per rfibotiket No.

36-3, pp. 913]. Bolin testified that he lthno other sources of income, does not own any



stocks, retirement accounts, or other investmdahtdde maintaired bank accounts at
Citizens Bank and had previously banked at First National Bdnktp. 31, 95He has no
other savings or checking accosuitl. Bolin does not use credit cardd. He has twice

previously filed for Bankruptcy, in 1990 and in 20pDocket Nos. 36! and 3€5].

Despite his modest financial conditioBplin claims that the trailer on his property was
worth roughly half a million dollars He purchased the mobile home in March 1999, for
$62,000.00[Docket No. 366]. He statedunder oatlihat Grady Kegley of Kegley Real
Estate had previously performed two separate appraisals of the dwelling and valtuad the
between $325,000 and $375,000 in each of these appraisals. [DocketBp. 86, 86, 88
89). That is falseMr. Kegley, a Certified Residential Appraiser did, in fact, appraise the
subject property on two occasions, and in each instance issued a detailed report of his
valuation.[Docket No. 3610]. However,Kegley didnot appraise the structure at Bolin’s
claimed $50,000.00nor did he appraise it at $375,000.80%$325,000. Kegley appraised
the property, inclusive of the 68 acres of land, at only a fraction of that value, $208,000 in
2009 and $191,000 in 201/ ocket No. 3610]. See alspDeposition of ErvirkKegley,

Docket No. 3612.

Bolin contendghat he performed extensive renovations lamiét an addition to the
mobile homeincreasing its value threfeld. He testified that he spent $359,000.00 to
purchase materials and supplies for the renovation of his $62,000 mobile Wtrite Bolin
claims that he may have paid for some of the materials with cash from his safesiy beyo
he also confirmed that, “at the same time | wrote checks and chfaksKet No. 363, pp.

47-48. He testified thatjn regard to his purchase of supplies and materials for his
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remodeling, “for the most part, | pretty much paid them with chddkdt p. 94.

Specifically, hetestifiedto have written checks of $5,000.00 and $2,500.00 to Wayne
Gevalion. Bolin claims b have written large checks to Valley Metal and FS Vanderhouse , a
$19,000.00 check to Dwight's Lumber, checks for between $7,000.00 and $10,000.00 for the
block foundation of his renovation, a check to H.H. Gregg for $3,806k@&cks for

$11,000.00 and $33,000.00 to Maysville Furniture, and checks or debit card outlays to Lowes
for $2,200.00, $1,000.00, and $2,120.00, outlays for Christmas decorations to Lowes in two
lump sums of $46,000.00 and $4,400.00, a check to Whites Lumber for over $24,000.00 and

another check to Whites lumber for $19,000.00

However, Bolin’s banking records demonstrate that each of these above affirmative
assertions are false. No such checks exist or were ever written ontasyaotounts.
[Docket No. 3614]. Nor are thereany records from any of these points of purchase

supporting Bolin’s claims of such extensive purchases.

Bolin’s contents claims ar@s perplexing. He stated thdte spent roughly
$300,000.00 in contents purchases between 2010 and 2016. For exartgdgfiéeéthat he
spent almost $10,000.00 @viranglerJeans over theourseof a few years[Docket No. 363,
p. 167. Heclaims 75 belts, allegedfyurchased for $5,968n pairs of shoes purchased for

$5,300 —at anaverage cost of $53er pair Id.at p.170.

He further claims that, within the last three years before this fire, hegsadHive
leather coats for $4,240, three leather coats f87 $8vo midlength leather coats for $1,227,
three casual leather coats for $428)lklengthleather coat for $953 and a Harley leather

coat for $773lId.



He also claimshat, within the last two years before the fire, he had purchased 100

men'’s casuashirts for $6,360 and 60 polo shirts for $5,7124at p.170.

However, as with the renovations, no documents prating these purchasesno
receipts, no cancelled check8he record is replete with additional claims by Bolin with
corresponding evidence, or lack thereofutiag the same.The Court need not recount each
and every contradictiorY.et, he offered no explanation as to why the records of his banks
and merchants he allegedly did much business with dsupgiorthis claimedexpenditures
Indeed, he admits &t the records are against him. When asked, under oath, to reconcile the
discrepanciebetween his claims and the evidence, he replied “I can’'t.” [Docket N8, 6
63]. When asked to explain why his banks have no record of the numerous checks he wrote
for the renovation of his trailer, he responded “[t]here is somethioggsir. | don’t know.”

Id. at p. 47.

E. TheDeclaratory Judgment Action
Pursuant to 28 U.S.@.2201, Metropolitan filed this lawsuseekng a declaration
of its rights and obligations arising frotime contract of insurancentered into between itself
andBolin. [Docket No. 1].It relies upon the “Concealment or Fraud” in its policy in
asserting that it is not obligated to provide coverage to Bolin.
Bolin filed a counterclaim, asserting breach of contract, as well as bad f@itkket No.
9].

The parties haveléd competing motions for summary judgment.

! Bolin’s bad faith claim is being held in abeyance, pending resolution of teeag@vissue. [Docket No.
16].
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UnderFederal Rule of Civil Procedure 56(e€ummary judgment is prop$éf the
pleadings, depositions, answers to interrogatories, and admissions on file,rtagjktiiee
affidavits, if any, showthat there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of'l&ed.R.Civ.P. 56(¢)see alscCelotex
Corp. v. Catrett477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). So long as the
movant has met its initial burden tdemonstrat[ing] the absence of a genuine issue of
material fact, Celotex 477 U.S. at 323&nd the nonmoving party is unable to make such a
showing, summary judgment is appropri&demons v. McLaughlj874 F.2d 351, 83 (6th
Cir.1989) In considering a motion for summary judgméttie evidence as well as all
inferences drawn therefrom must be read in a light most favorable to the partyngppes
motion.” Kochins v. LinderAlimak, Inc, 799 F.2d 1128, 1133 (6th Ci@86) see also
Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 587, 106 S.Ct. 1348, 89

L.Ed.2d 538 (1986)

When confronted with a properupported motion for summary judgment, the
nonmoving partymust set forth specific facthowing that there is a genuine issue for trial.
Fed.R.Civ.P. 56(ekee alsdAbeita v. TransAmerica Mailings, Ind.59 F.3d 246, 250 (6th
Cir.1998) A genuine issue of material fact exists for ttithe evidence [presented by the
nonmoving party] isuch that a reasonable jury could return a verdict for the nonmoving
party” Anderson v. Liberty Lobby, In@77 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202

(1986) In essence, the inquiry iwhether the evidence presents a sufficient disagreement to



require submission to a jury or whether it is so-sidked that one party must prevail as a

matter of law’ Id. at 25152.

The standard of review for creasotions of summary judgment does not differ from
the standard applied when only one party files #anoTaft Broad. Co. v. U.$929 F.2d
240, 248 (6th Cir.1991)The fact that both parties have moved for summary judgment does
not mean that the court must grant judgment as a matter of law for one side or the other;
summary judgment in favor @fther party is not proper if disputes remain as to material
facts. Rather, the court must evaluate each party's motion on its own”nr{tstations
omitted). Thus, when the court reviews crosstions for summary judgment,“inust
evaluate each mioin on its own merits and view all facts and inferences in the light most
favorable to the nonmoving partyVestfield Ins. Co. v. Tech Dry, 1n836 F.3d 503, 5067

(6th Cir.2003)

Kentucky law provides that “the rights of parties to an insurance policy are to be
determined exclusively by the terms of the policy, unless contrary to existing lawliar pub
policy.” Interstate Ins. Group v. Musgroveél F. App’'x 426, 4228 (6th Cir. 2001). Thus,
where the words of an insurance policy are clear and unambiguous, those terms “should be
given their plain and ordinary meaningyationwide Mut. Ins. Co. v. Nolaf0 S.W.3d 129,

131 (Ky. 1999). Here, theis no suggestion that the termstloé insurance policy with are

contrary to Kentucky law; the Court will therefore enforce the agreement tssnwri



Indeed, the clause upon whibtetropolitanrelies in seeking to void the policy has been
approved by the Kentuckyourtof Appeals as well as this Couffor examplein The Home
Ins. Co.v. Hardin 528 S.W.2d 723 (Ky. Ct. App. 197%he KentuckyCourtof Appealscourt
held thatthe concealmerand fraud provisions applied, and “a sworn proof of loss which
includesnumerous nonexistent items voids the entire policy as a matter ofithwt”725 See
alsoParks v State Farm Fire and Cas. C&jv. No. 1164-ART, 2012 WL 3835837 (E.D.Ky.
Sept. 4, 2012ffinding that the insured's claims of property purchases in excess of income,
known by investigators, was valid grounds for voiding the pgliBgymon v. State Farm Ins.
Co.,257 Fed. Appx. 858, 8661 (6th Cir. 2007finding that an insured's misrepresentations
regarding mortgage debt and a pending foreclosure action voided thg.policy

Metropolitan has introduced a bevyenfidencethat Bolin made misrepresentations
pertaining to his insurance clainthe contradictions are critical because the policy’s
“concealment or Fraud” clauseids the policy where the insured conceals or misrepresents
facts material to his claim.

Incredibly, Bolin has nexplanationvhatsoeveregarding théack of supporting
documentation for his claim. Instead,dmtends thatletropolitanbears the burden of proving
thatthevalue of his loss is different than theits of coverage in lsi policy. This ighe opposite
of whatKentuckylaw requires. It isvell-settled that it i8olin who bears thburdento prove
the existencepossession, purchase and value optiopertyhe claims to have lost in the fire.
See generallyNew York Underwrites’ Ins. Co. v. Mullins52 S.w.2d 697 (Ky. 1932).

Bolin also maintains that the “disagreement” as to the value of his &oheontents

goes to the amount of coverage, notekistenceof coverage. Again, Bolin misunderstands
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the law. Absent ambiguity or public policy concerns, neither of which are present here, the
languageof the policydictates. Here, the clear language of the policy provides that the entire
policy is void if Bolin concealed or misrepresented a material fact or circumstarideeor

made anateriallyfalse statemerdr engaged in fraud. At a minimum, ttezordestablishes

that Bolin made false statements material to his ¢laihmch, thereby renders the paglic

void.

Moreover, theCourt noteghatthe policy as written does not require the
misrepresentationt® bewillful or intentional. Contrary to what Bolin suggests, proof of
intent is not required unless thelicy specifies that such proofisquisite The Sixth
Circuit arrived at the sanednclusionin Interstatelns. Group v. Musgroye2001 WL
406434(6" Cir. 2001). In Musgrove the Sixth Circuiipheld smmaryjudgment in favor
of Interstate Insurance Group because its insured made false statementsdaaeh&on of
the claim. In grantingudgment in favor of the insurer, the Judge Jennifer Coffman of
Eastern District of Kentucky Court interpreted disjunetpolicy language, similar to that in

the case at hand, that permitted the insurer to void the policy if the insured had:

a) Intentionally concealed or misrepresented any material fact or
circumstance;
b) Engaged in fraudulent conduot;
c) Made falsestatements relating to this insurance.
Id. at 427 (emphasis added). Applying this language to the facts of the claim, the
Sixth CircuitCourt noted that it was undisputed that the insured made false statements to the
adjustor during the investigation thfe claim.ld. at 428. The Court did not require a finding

that the insurethtentionally engaged in a material misrepresentatidnRather, the Court
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found that it was sufficient that the statements made were, in fact,|thl$ée Court
concludedhat the policy was void arttiat Interstate Insurance Group, owed no obligation

to pay the claimld.

Such is the case here. The recmrreplete with misrepresentatiansdeby Bolin
which go the very heart of his clainHe cannot refute or explain therlnderits explicit

terms the policyis void andMetropolitanowes no coverage to Bolin.

Bolin hasfailed to demonstrate a genuiissue for trial.SeeMatsushita Elec. Indus.
Co., Ltd. v. Zenith Radio Corp.475 U.S. 574, 5887 (1986)(nonimoving party survives a
motion for summary judgment only by establishing a “genuine issue of material fact”).
“There is something wrong sir. | don’t knowdlls short of everimetaphysical doubt as to
the material facts=and is whollyinsufficient effort to escapaiexmary judgmentid. See
also,Alexander v. CareSourcby6 F.3d 551, 558 (6th Cir.200@]T]he failure to present
any evidence to counter a wslipported motion for summary judgment alone is grounds f

granting the motion.” (internal quotation omitted)).
V.

Accordingly,IT ISHEREBY ORDERED thatthat Plaintiff and CounteDefendant
Metropolitan Property and Casualty Insurance Company’s Motion for Summary Judgment
[Docket No. 36] be&SUSTAINED and Defendant and Countefaintiff Johnny E. Bolin a/k/a
Johnny Bolin’s Motion for Summary Judgment [Docket No. 35DMERRULED.

This 7" day of August 2020.

Signed By:

Henry R Withoit Jr. {72

United States District Judge
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