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PLAINTIFF

Garth Kuhnhein
3084 Prestwicke Drive

Edgewood Kentucky 41017

VS.
DEFENDANT
Kenton County Public Library Board of Trustees

502 Scott Boulevard

Covington Kentucky 41011

Service of Process Agent for Defendant:
Jim . Horner ‘President

502 Scott Boulevard
Covington Kentucky 41011

THE COMMONWEALTH OF KENTUCKY
TO THE ABOVE-NAMED DEFENDANT(S):

You are hereby notified a legal action has been filed against you in this Court demanding relief as shown on
the document delivered to you with this Summons. Unless a written defense is made by you or by an attorney on
your behalf within 20 days following the day this paper is delivered to you, judgment by default may be taken against you
for the relief demanded in the attached Complaint.

The name(s) and address(es) of the party or parties demanding relief against you are shown on the document
delivered to you with this Summons.

Date: | - c?; O 20 (L “/\/M)V‘kf }WM,@M Clerk
By: ﬂ (;é er— D.C.

I

Proof of Service
This Summons was served by delivering a true copy and the Complaint (or other initiating document) to:

this day of 2

Served by:

Title
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COMMONWEALTH OF KENTCKY

KENTON CIRCUIT COURT
i DIVISION

CASE NO. 12-Cl-_

4

GARTH KUHNHEIN, ON BEHALF OF HIMSELF
AND OTHERS SIMILARLY SITUATED PLAINTIFFS

V.

KENTON COUNTY PUBLIC LIBRARY
BOARD OF TRUSTEES ' DEFENDANT
Serve: Jim Horner/President
502 Scott Boulevard
Covington, Kentucky 41011

By Certified Mail

CLASS ACTION COMPLAINT WITH JURY TRIAL DEMAND AND
DECLARATION OF RIGHTS

Come now the Plaintiff, Garth Kuhnhein, on behalf of himself and others

similarly situated, and for his Class Action Complaint filed herein states:
STATEMENT OF THE CASE

1. Plaintiff is a resident and property owner in the County of Kenton,
Commonwealth of Kentucky and bring this class action against the Kenton County Public
Library, Board of Trustees for the unlawful property tax increases, which per Kentucky
Revised Statutes, required 51% of the number of duly qualified voters voting in the Jast
oeneral election to submit a petition for an increase in the property tax rate. This action is
brought both for a refund of unlawfully charged and collected ad valorerﬂ taxes, as well
as for injunctive relicf to prohibit future unlawful tax increases. Finally, this action is

brought as a Declaration of Rights for a determination that the specitic provisions of KRS



Chapter 173, pertaining to libraries and the vespective manner in which tax rates are set
applies, not the general provisions found in KRS Chapter 132. Specifically, for the tax
year 2011, the Defendant Library charged a tax of $1.13 per thousand on $9,670,692.382,
ol real estate, equaling $10,927,882.40. The Defendant Library should have only taxed
$0.60 per thousand on $9,670,692,282 of real estate, equaling $5,802,415.43. The
Plaintiffs and all other Kenton County taxpayers are owed a refund of $5,125,466.97 for
year 2011 alone. These amounts do not even include the amounts unlawfully charged for
tangible tax, which would increase the level of refunds owed.

PARTIES

2. Plaintiff, Garth Kuhnhein, is resident and property owner in Kenton County
Kentucky. Furthermore, Plaintill has paid property taxes to the Library, as set forth on
his yearly county tax bill. Plaintiff’s property is located at 3084 Prestwicke Drive,
tidgewood, Kentucky.

3. Defendant, Kenton County Public Library, Board of Trustees (hereinalter
“Library™) is a district duly organized under the laws of the Commonwealth of Kentucky,
which was organized prior to July 13, 1984.

FACTS

4. The Plaintift and the class he seeks to represent are residents and property

owners who have paid Library taxes, which were increased in the years

5. The Library was organized prior to July 13, 1984, pursuant to KRS Chapter

6. Pursuant to KRS 173.720 the Library was established on or about July 6, 1967,

having been formed by Petition.
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7. KRS 173.790 governs the increasc or decrease in any tax levy. Specifically,
that the ad valorem tax rate “shall not be increased or decreased unless a duly certified
petition requesting an increase or decrease in the tax rate of a specifically stated amount
is signed by fifty one (51%) of the number of duly qualified voters voting in the last
general clection...”

8. Attached as Exhibit A , is the resolution passed by the Kenton County Fiscal
Court, acknowledging the requisite signatures on petitions presented for the
establishment of the library and setting an ad valorem tax rate as $0.06 per $100 of
property value. This equates to $0.60 per $1,000 dolars of value, i.e. $60 of tax on a
$100.000 home.

9. Based on records obtained from the state Department of Revenue website, the

Library has set the following rates per $1,000 dollars of value.

2011 $0.113
2010 $0.113
2009 $0.104
2008 $0.93

2007 $0.820

10. Said rates are in well excess of the authorized $0.60 per $1,000 resulting in
many years with the rates being well in excess of the petitioned/agreed upon rate as
submitted to the Kenton County Fiscal Couri by the electorate. As set forth above,
Plaintiff and the Class of Taxpayers are owed a refund of $5,125,466.97 for the year
2011, as well as all other years. Also tangible taxes paid in excess are owed refunds.

11, The Defendant Library has unilaterally chosen to not comply with applicable

law, with wanton/reckless disregard (o the rights of the Plaintiffs and the property owners

of Kenton County.

L2



12. The Defendant Library has not complied with the provisions of KRS 173.790
for said increases.

13. The Defendant Library asserts that the commonly referred to House Bill 44,
authorizes the library to increase taxes.

14. House Bill 44 does not specifically address the Defendant Library. House
Bill 44 is codified in KRS Chapter 132.

15. More importantly, KRS 173.790 is specific and unambiguous, requiring a
specific statutorily created mechanism for the Defendant Library to increase tax rafes.

16. Kentucky Supreme Court has repeatedly been asked to interpret statutes that
present a conflict and apply a rule of statutory construction that the more specific statute
controls over the more general statute. Light v. Clity of Louisville, 248 S.W.3d 559, 563
{Ky.2008).

17. This action does not involve a conflict, but rather a complete disregard of a
specific statute, KRS 173.790, by the Defendant Library. Said conduct amounts to an
unlawtul taking.

18. The Defendant Library in increasing taxes, without loflowing specific
statutory framework for said increase, blatantly refused to comply with state law.

CLASS ACTION ALLEGATIONS

19. The Plaintiff brings this action as a class action against the Defendant
pursuant to Rule 23 of the Kentucky Rules of Civil Procedure. Plaintiffs seek certification
of the following class:

All property owners/or taxpayers, who have paid Kenton County Library
taxes in excess of the last lawfully set rate set by certified petition.



20. The class definition encompasses in excess of Ten Thousand (10,000)
residents/taxpayers who were charged, by Defendant Library, a tax increase never
properly enacted. To Plaintiffs’ knowledge the number of residents/taxpayers victimized
is equal to all properties and tangible property within the County of Kcntvon.

21. Despite the size of the class, the identities of the class members caﬁ be
ascertained from the records and files of the Kenton County PVA/Kenton County Fiscal
Court. Plaintiffs and their counsel do not anticipate any difficulties in the management of
this action as a class action.

22. The interests of the Plainti(f are coincident with and not antagonistic to those
of the other members of the class.

23. The named Plaintiff is a member of the class and will fairly and adequately
assert and protect the interests of the class. Plaintif{f has retained counsel with extensive
experience in class action litigation.

24. Common questions of law and fact predominate over any questions affecting
only individual members of the class. Common questions include but are not limited to
the tollowing:

a. Did the Library violated KRS 173.790?

b. Did the Library have the authority to raise the ad valorem rate
pursuant to KRS Chapter 132, or does the specific KRS 173.790
apply?

C. Should the Library be enjoined from further violations?

d. May the Library increase the ad valorem rate without complying

with KRS 173.790?

e. Is Plainti{l and the class of persons they seeks to represent entitled
to a refund of all property taxes paid in excess of the rate



established by resolution $0.60 per thousand of value and if so for
what period of time?

25. Defendants have acted or refuse to act on grounds generally applicable to the
class, thereby making appropriate final injunctive and declaratory relief with respect to
the class as a whole.

20. A class action is superior to other available methods for the fair and efficient
prosecution of this action.

27. The certification of a class would allow hitigation of claims that, in view of
the expense of litigation, may be insuflicient in amount to support separate actions.

FIRST CAUSE OF ACTION
DECLARATORY JUDGMENT AGAINST DEFENDANTS CONCERNING THE
ASSESSMENT AND COLLECTION OF AD VALOREM TAXES IN EXCESS OF
THE RATE ESTBLISHED BY KRS 173.710-860

28. The Plaintiff incorporates all allegations in the Conmplaint.

29. As set forth above, the Library was established pursuant to KRS 173.720,
with a petition being presented to the Kenton County Fiscal Court and a resolution
adopted establishing the Library and adopting a tax rate of $0.60 per thousand doflars of
value.

30. KRS 173.790 governs any increases or decreases to said rate. Since adoption,
the rate has increased, without following the petition requirements set forth by law.

3 l’. The actions of the Defendant Library in assessing and collecting an ad
valorem tax in excess of $0.60 per $1,000 of value in violation of KRS 173.790.

SECOND CAUSE OF ACTION
CONVERSION AGAINST THE DEFENDANTS

32. The Plaintiff incorporates all allegations in the Complaint.
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33. The Plaintiff and all members of the class were assessed and forced to pay
taxes in excess of the approved rate. In the event of non-payment, Plaintiff was
threatened with interest at the rate of 12%, numerous fecs to the County Attorney, Sheriff
and Clerk and foreclosure.

34. The Defendant Library lacked the authority to issue a bill in excess of the
approved rate, but nonetheless did so under the aforementioned threats of collection.

35. The Defendant Library converted Plaintiff and all other taxpayers” monies
under the guise of lawful property tax. Defendant Library has exercised and continues to
exercise dominion and control over Plaintiff and all other taxpayers” money.

36. Defendants actions constitute common law conversion.

37. Asadirect and proximate cause of the Deflendants” conversion, the Plaintiff
and all members of the class have been injured. The injuries include loss of personal
funds billed unlawfully by the Defendants.

THIRD CAUSE OF ACTION
UNLAWFUL TAKING PER 42 U.S.C. SECTION 1983

38. The Plaintiff incorporates all allegations in the Complaint.

39. Defendants acted under color of law in 1ssuing tax bills and forcing payment
by the Plaintiffs for taxes not authorized by law.

40. The Plaintiff and other members of the class under the 5™ and 14"
Amendments 1o the United States Constitution are protected from unlawful takings by the
government.

41. Defendant Library acted under color of law, in issuing tax bills and forcing
payment, under threat for non-payment, to unlawfully take property belonging to the

Plaintift and other members of the class.



42. Defendants actions complained of hercin violated the 5" and 14"
amendments of the United States Constitution, as well as 42 U.S.C. Section 1983,
enlithng Plaintiff and other members of the class to attorneys’ fees and costs, in addition
to the damages complained of herein.

FOURTH CAUSE OF ACTION
UNJUST ENRICHMENT/RIGHT TO REFUNDS

43. The Pl.zxinti ff incorporates all allegations in the Complaint.

44. "The Plaintiff and the members of the Class have paid taxes {o the Defendant |
Library, well in excess of those allowed by law.

45. The Defendant Library has been unjustly enriched by said excess tax
collection.

46. the Plaintiff and the Class of Taxpayers are owed a refund for all taxcs paid
in excess of the statutorily authorized amount provided for in KRS 173.790.

WHEREFORE, Plaintiff, on his behalf and on behalf of all others similarly
situated, demand judgment against the Defendant Iibrary and specifically request:

1. Mandatory injunctive relief requiring Defendants issue refunds for taxes

billed and collected in excess of the statutorily approved rate ol $0.60 per

thousand;
2. Mandatory injunctive relief preventing the Defendant Library from

increasing its tax rate unless the provisions of KRS 173.790 are complied
with;

Judgment and award of compensatory damages, in the form of refunds,

[

with interest, against the Defendant Library in an amount to be determined

by the linder;



6.

For a declaratory judgment that KRS 173.790 governs the tax rate and
ability to increase and/or decrease said rate;
Prejudgment interest, court costs and altorneys fees, per 42 U.S.C. Section

1983

That the Court certify this action to proceed as a Class Action;

All other relief to which the Plamntiffs and members of the class are

properly entitled (o receive at law or in equity.

Respectiully submitted,

Brandon N. Voelker
The Voelker Firm, PLLC

4135 Alexandria Pike, Suite 109
Cold Spring, Kentucky 41076
(859) 781-9100
bnvoelker@msn.com

JURY DEMAND

Now come Plaintilfs, by and through their altorneys, and demand a grial by jury

on all causes of action.

s

Brandon N. Voclker
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July 6, 1967

Covington, Kentucky

The Kenton County Fiscal Court met in regular session in Cov,
ington, Hentucky on July 6, 1967, with County Judge James A.
Dressman Jr. presiding. County Commissioners Robert Aldemever,
Charles Summe, and George Steinford, County Attorney Jolm Elfers,
and County Enginser John 0. Flelding being present.

The Court was opened with a prayer by Mr. Summe.

Motlon made by Mr. Steinford, sscounded by Mr. Aldemeyer, to accept
the minutes of the previous meeting with additions and corrections.
Motion carvied.

Bids were submitted from T. & W. Printing, St. Regis Paper Co,
The Fred Procter Co, and ¥. A. Kleok & Associates for tax bill
enve lopes, ;

My, Summe, second

d by Mr. Aldemeyer, to refen
Kenton County R Lce

. JMotion carvied,

m the Kepton County Clevk's Gifice

letter veceived and {iled frm

egardfn5 thelr acceptance of § 'andard DEfice and Supply Company
for the bani 33 of the 1967 rax bills, and The Howard Shaw Come
pauy f£or the supplyving of books and binders for records.

ot ion undL by M, Aldemeyer, seconded by My, Susme, To accept
these bids upon recummundai%ﬁn of the County Clerk’s 0ffice.

The Xenton County Patrol Reports, and the Kenton County Bullding
Inspecror's Report was submitted o the Fiscal Court. Motion
made. by Mr. Steinford, seccended by Mr, Summe, Lo accept thess
reports, Motlon carried,

A resoL1t=Qv 4558 b@}pg and l&VVIDO a one-point seven cent
L7¢% tax Bharl edl And bersoq@ property in Campbell
ana Kenton Counties upon each one hundred dollars valuatLon

as of Januvary 1, 1967 was subwmitted and filed.

Lo bor

Wine Thousand Dollars (3$9,000.00) for the Health Fund
{$50,000,00) for the General Fund

(550,000,00) for the Road awd Bridge Fund,

claimz against said funds of the County of
; 'y M. Summe, secouded by Mr.
approve these rescolutions,

Mot lon
ceept,

© The following resolution was submitied to the Kemton County
Fiscal Court, and the Kenton-Boone sBoard of Realators
appeared before the Fiscal Court voleiog their opposition

to this resolution.




Motion made by Mr. Summe, seconded by My, Steinford, to
adopt, accept, and approve this resolution., Upon roll call,
the following vote was rvecovrded: Aye: Mr. Susme, Mr, Stein-
ford, Mr. Aldemever, and Judge Dressman, Nay: None.

Motion carried.

A bid was submitted bo thef¥iscal Court from J, G. Exterkanp
Sons & Cowpany, general Contractors, for the construction of
of an addition to the Kenton County Garage. Motion wmade

by Mr. Steinford, seconded by Mr. Aldemeyer, toaaccept and
approve this hid, Motion carried.

The Renton County Library Petition was submitted to the Fiscal
Court consisting of 16,513 signitures, duly attested by the
County Clerk as heing wmore than 517 of the number of duly
registered voters who voted in the last general election of
November &, 1966, The following resolution was submitted
gecompanying the signitures:

RESOLUT I ON

1t was moved by Comwmissioner Aldemeyer, and seconded
by Commissioner Steinford that the following Resolution ba
adopted.

YBE IT RESOLVED that a duly certified Petition comtaining
wore than £ifty-one (31%) per cent of the number of duly
guallfied voters who wvoted ip the last General Election on
Movember 8, 1966, having besn filed petitioned the Fissal
Court of Kenton County, Keunbucky to egtablish a Public
Libraxy District for Reoton County, Kentucky, anpd,

ir appearing that the provision of the act relating to

4
public libraxy alstrxcts bex#g KRS 173+710 et seq., provides
that the Yiscal Court of the County sahll adopt a resolution
ordaring éze levy of a tax as reguired in the petitions

Y

filed in the sum of six cemb# on each one hundred dollars
worth of property assessed for local taxation, and,

It appearing that saild petition filed with the Fiscal
nourt was so filed within less than ninety (90) davs afrer
the date of the first signature of op sweh patition, and,

1t further appearing that the reguirements of C%aptmr 173

X icky Reviged Statu having been fully complied wirnh,
HOW, THEREFORE, ifib%%WYOM%mD&mﬂnkﬁuﬁ,*%tw
lenton County Public Library Distret be snd the same is heveby

%rdalmsbed and that a iewy of a tax for sald Kenton County
Tibrary Districet in the sum of six cents (U006) be and the
same 1s hereby made op sach One Hundred Dollars worth of
property assessed for taxation within Kenton County, Keontucky
for the purpose of establishing, constructing, equilpping,
maintianing administering or contracting for such library
service for the Kenton County Public Library District eswbracing
the entire County and 4 certified copy of this Order shall
be filed with the County Clerk of Kenton County, Kentucky,
within thivtdy (30) days foowm the date hereof who will add
the levy to the next amnual tax bill or bills of Renton
County, Kentucky.®

It is further ordered and directed that the County
Clerk in behalf of the Xenton Fiscal Court in accordance
with KRS 173,725 shall at once motif y the Rentucky Depariment
of Libraries of the establishment of said Library District
by forwarding a certified copy of this resolution to said
Department:,
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COMMONWEALTH OF KENTUCKY
KENTON CIRCUIT COURT
FOURTH DIVISION
CASE NO. 12-CI-178
GARTH KUHNHEIN, ON BEHALF OF HIMSELF
AND OTHERS SIMILARLY SITUATED PLAINTIFFS

V.

KENTON COUNTY PUBLIC LIBRARY
BOARD OF TRUSTEES DEFENDANT

PLAINTIFFS’ MOTION FOR AN ORDER TO REQUIRING THE KENTON COUNTY
LIBRARY BOARD OF TRUSTEES TO ESCROW ALL TAX PAYMENTS RECEIVED
IN EXCESS OF $0.60 PER THOUSAND OF ASSESSED VALUE

Comes now the Plaintiffs, by and through counsel, and moves this Court for an Order
requiring the Defendant Library to escrow all taxes collected in excess of $0.60 per thousand of
value. In support, an Affidavit, Verifying the allegations of the Complaint filed herein is
incorporated by reference herein. The issue is straightforward, KRS 173.790 requires a petition
to increase and/or decrease the Defendant’s tax rate. Nonetheless, the Defendant has refused to

follow the applicable law. The Plaintiffs are able to show a likelthood of success on the merits

T

and will suffer irreparable harm in that tax xﬂoney un@v&uﬂy collet;’;;ed .v;/ill‘be- p;aid ‘o;t Witﬁ the
possibility it is unable to be returned, especially since the Defendant Library’s own budget shows
expenditures in well excess of the taxes authorized by KRS 173.790.

In further support, attached is a recent news article, outlining statements from both the
Kenton and Campbell Library Executive Directors advising that the suit is without merit
(Shroeder, Kenton) and “baffled” by the suit (Morgan, Campbell). Specifically, the Kenton
Chair stated that the “suits are without merit” and “We’re following the law and have been for

many years.” Dave Shroeder, Kenton Executive Director. JC Morgan, Campbell Executive



Director stated, that the Campbell Board is in “full compliance with the sprit, intent and letter” of
the KRS statutes governing Campbell County Public Library Operations.

Thé news story illustrates the need for immediate action by this Court. The Executive
Directors of each Board refuse to acknowledge the existence of a statute directly on point.
Furthermore, prior Attorney General Opinions, issued by then Attorney General and current
governor, Steve Beshear advised that KRS 173.790 “governs the method of dissolution and tax
rate change.” QAG 81-527.

Ironically, and still in further support of the respective Executive Director’s
misunderstanding of law, Kenton Director Schroeder advised in a press release that House Bill
44 enacted in 1979, allows the increases in conflict with KRS 173.790. Executive Director
Schroeder’s press statement references a statute already in existence when then Attorney General
S‘teve Beshear’s office authored the aforementioned statute. |

~Attorney General Beshear advised in other opinions the application of KRS 173.790. A
district created by petition “can only procure a change in tax rate by the petition method (KRS
173.790); thus, the method of creation of a library district govefns the method of dissolution and
tax rate change; such-methods must be the same.” OAG §9-570: Kentucky Governor Steve -~ -
Beshear has already issued opinions on the matter, which are as straightforward as the plain text
of KRS 173.790. The Kenton and Campbell Execuﬁve Director’s seek to vilify and claim public
harm for the respective blatant refusal to comply with black letter law and prior Attorney
General Opinions.

Subsequent Attorney General, David Armstrong, in 1984 also advised consistent with
AG Beshear’s office. While not addressing the specific point, because of its obvious clear

language, AG Armstrong rendered an opinion as to how signatures should be examined in



connection with “petitiohs being circulated requesting raising the tax rate to a specific figure.”
Obviously, if a petition was not needed, the Attorney General’s office would have advised as-
such.’ OAC': 84-141. Copies of the News Article and respective Attorney General’s Opinions are
attached hereto and incorporated by reference herein.

Finally, KRS 173.790 is also attached in its entirety. Plaintiffs’ will not labor the clear
language, but would ask the Court to examine the reference to Board’s created “before July 13,
1984.” The Kenton County Library was created in 1967 and any reliance on a 1979 House Bill
44 is clearly misplaced, since the legislature clearly took action to set a date of July 13, 1984,

While the respective Executive Directors desire to vilify Plaintiff and Counsel, they have
either not sought or presumably disregarded legal and/or bond counsel opinions in connection
with their respective revenue source. The Plaintiff has brought a claim that is not asking for an
extension of law, but rather just the application of existing, as set forth by the clear intent of the
legisiature, in utilizing a specific date and prior Attorney General Opinions. Plaintiff can show a
likelihood of success and the failure of this Court to act immediately, will allow the Kenton
Library Executive Director to continue to spend monies unlawfully obtained and in violation of
- -clear law*and AG opinion;-with-the Plaintiff and-the taxpayers-offeenton County ferced te toy v -
and recover monies already spent. The irreparable harm is clear and absent an order from this
Court, said monies belonging to the Plaintiffs and Kenton County Taxpayers, will be spent and

impossible to recover.



Wherefore, Plaintiff would ask that this Motion be granted.

Respectfully Submitted,

She L —

Brandon N. Voelker

The Voelker Firm, PLLC

4135 Alexandria Pike, Suite 109
Cold Spring, Kentucky 41076
(859) 781-9100
bunvoelker(@msn.com

NOTICE

The foregoing Motion shall come for a hearing before the Kenton Circuit Court on the
27™ day of February 2012 at9:00 am or as soon thereafter as Counsel may be heard.

CERTIFICATION

I hereby certify that true accurate copy of the foregoing has been sent by first class mail,
postage prepaid to the following:

Jim Horner/President
502 Scott Boulevard
Covington, Kentucky 41011

Mary Ann Stewart

40 West Pike Street

P.O. Box 861

Covington, Kentucky 41012-861

On this 27th day of January 2012,

Brandon N. Voelker



AFFIDAVIT

Comes now the Affiant, Garth Kuhnehin, and after being duly sworn states as
fo'llow'sﬂ: "

1. The Affiant is a resident and property owner in Kenton County and has paid ad
valorem tax to the Kenton County Public Library.

2. That the Affiant has reviewed the allegations and attachments to the Complaint
filed on his behalf in the Kenton Circuit Court, Case No. 12-CI-178 and the said
allegations and attachments are true to the best of his knowledge and belief.

3. That the Affiant has reviewed the allegations and attachments of the Motion to
Escrow being filed on his behalf in the Kenton Circuit Court, Case No. 12-CI-178 and the

allegations and attachments are true to the best of his knowledge and belief.

It L L.

“Garth Kuhnhein

Further Affiant Sayeth Naught.

COMMONWEALTH OF KENTUCKY 1
COUNTY OF KENTON 1 Set.

- Bubséribedand Sworn to before 1a¢ a‘\:otaly Publif, by Garth Kuhnheivps - - moreme

on this 27" day of January 2012,

452469

Notary Public \_/
State at Large

My Commission Expires: October 8, 2015




































