Trent v. Bierlen et al Doc. 64

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION
AT COVINGTON

CIVIL ACTION NO. 2012-236 (WOB-JGW)

JAMESTRENT PLAINTIFF

AND

ZURICH AMERICAN INS. CO. INTERVENOR PLAINTIFF
VS MEMORANDUM OPINION AND ORDER

ROGER BIERLEN, ET AL. DEFENDANTS

This matter came before the Court on Pl#iatmotion for summay judgment (Doc. 46)
and Defendant Insurance Company of theeSsthPennsylvania’s oss motion for summary
judgment (Doc. 52). The Court, finding oraament unnecessary, hereby issues the following
memorandum opinion and order.

For the reasons that follow, the Court grantpan and denies ipart Plaintiff’'s motion
for summary judgment and grants in part and e®m part Defendant Insurance Company of the
State of Pennsylvania’s crogmtion for summary judgment.

FACTUAL AND PROCEDURAL HISTORY

This dispute involves six paes: Plaintiff James Trerf“Trent”) and Intervening
Plaintiff Zurich Americarinsurance Company (“Zurich”Pefendants Roger Bierlen
(“Bierlen”), Insurance Companyf the State of Pennsylvania@€nn Insurance”), KCI Insurance
Agency Inc. (“KCI”), and State Farm Autarhile Insurance Company (“State Farm”).

On or about November 5, 2010,6B8ien’s tractor trailer reegnded Trent’s semi-tractor
trailer. SeeDoc. 46-1, pp. 1-2 Trent seeks to recover against Bierlen, against KCI and State

Farm based on insurance coverage, and agaam Insurance based on its insurance policy
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issued to Medallion TransportNfedallion”). (Exh. A, pp. 3-4).The Court previously granted
KCI's motion for summary judgment and Trdvas settled his claims against Bierl&SeeDoc.

41; Doc. 55. Accordingly, Trent’s only claimsmaining are those against State Farm and Penn
Insurance.

“Several months” before the accident, Trent leased the semi-truck from Great American
Leasing (“GAL”) in a lease-purchase agreemedgeDoc. 26-2 at p. 1; Doc. 36, pp. 2. On June
14, 2010, Trent then leased his net& in the truck to MedalliorfseeDoc. 52-3.

Medallion is a certified motor caer and Trent entered in thégreement so that he could
operate the semi-truck as Méliat’s independentontractor.ld. The lease agreement states
that “DOT regulations require &b for the protection of the plia [Medallion] have exclusive
possession, control and use of Eghsnotor vehicle equipmentld. at 2. The lease agreement
also states that “[p]rovisions in this agreement that relate to control of the use of the Equipment
are for the sole purpose of compliance vefplicable DOT regulations . . . Itl. at § 9.

Further, in the lease agreement, Medaligneed to maintain “public liability and
property damage insurance covering the operatidhe [semi- truck] while it is engaged in
performing Transportation Servicedd. at 110. Pursuant todhagreement, Medallion
purchased a policy from Penn Insutca covering the semi-truckseeDoc. 51 at p. 2, Ex. C.

Additionally, at the time of th accident, Trent had an insurance policy with State Farm
which covered Trent's 2004 Chevrolet pick-up tru8eeDoc. 26-2 at Ex. B. The policy State

Farm issued on Trent's Chevrolet pisg excludes basic reparation benéf{t8RB") coverage

! Intervening Plaintiff Zurich, the insurer of a Truckers Occupational Accident Insurance Bolaydfon
behalf of Medallion, also has claims against the Defesdanthe monies it has paid Trent for medical bills and
temporary total disability benefitSeeDoc. 23-2.

2 Basic reparations benefits are also known as “No-Fault benefits” and “Personal Injury Proté@)ion (P
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for bodily injury to any insured “while occupmg or through being struck by a motor vehicle
ownedby such insured if it is not insed for basic reparation benefit3 Id. at Ex. C, p. 15.

Previously, State Farm moved for partial sumynadgment against Trent, arguing that it
did not owe Trent any basic reptwas benefits because Trent’s policy with State Farm covered
the 2004 Chevrolet truck, not the semick involved in the accidefitSeeDoc. 26. Trent
countered, arguing that State Farm’s motion was premature because discovery still had to be
completed on the issues of owrepsregarding the semi-truck and whether Trent was entitled to
BRB coverage from the Penn Insurance poligeDoc. 36. After oral argument, the Court
denied State Farm’s motion fseummary judgment without prejieg and orderethe parties to
continue discovery, with a deadline of February 15, 2@e&eDoc. 43.

Nonetheless, both Trent and Penn Insurdvasee moved for summary judgment on the
issue of whether Medallion’s policy through Pensurance covered Trefor basic reparation

benefits® SeeDocs. 46, 52.

® Trent also asserted in his complaint that he had coverage through KCI. However, KCI préiéalaly
motion for summary judgment refuting this allegation on the ground that it was radredker between Medallion
and Penn Insurancé&eeDoc. 37. No party responded KCI's motion for summary judgment, and the Courtdgrante
that motion on May 16, 2013eeDoc. 41.

* Trent also asserted claims against State Farmmiasured motorists coverage (UM) and underinsured
motorists coverage (UIM)SeeDoc. 1-1. Recently, the Court enteredsgmeed order of dismissal regarding
Trent's claim for UIM coverage against State Fa®eeDoc. 61.

® Trent also asserts a claim against Penn Inserfor uninsured motorists coverage (UM) and
underinsured motorists coverage (UIMeeDoc. 1-1. Penn Insurance asséhntst Medallion specifically rejected
UM and UIM coverageSeeDoc. 52-1 at p. 4; Doc. 52-5. Trent acknowledges that Medallion rejected UM and
UIM coverage and he does not provide any reason why he would be entitled to such coverage under the Penn
Insurance policy.SeeDoc. 46-1 at p. 2. Accordingly, Penn Insurance’s motion for summary judgment is granted as
it relates to Trent's claims for UM and UIM coverage.
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ANALYSIS

A. ThePolicy

Defendant Penn Insurance does not disputeit$ policy providedor public liability
and property damage coverage for the semktridowever, Penn Insunae asserts that its
policy only provides BRB coveragerfeehicles owned by MedalliorSeeDoc. 52-1 at p. 3.

In fact, Penn Insurance poirtsthe Declarations Pader the Medallion policy which
provides that BRB coverage, orudeplent No-Fault coverage, is only provided to “those ‘autos’
you own that are required to have No-Fault biénef the state wherthey are licensed or
principally garaged.”SeeDoc. 52-4 at pp. 2, 7. Penn Insurarasserts that, “Because Medallion
did not own Trent’s Truck, the Policy did notovide any BRB coverage for the TruckSee
Doc. 52-1 at p. 5.

Trent's argument that he is entitledB&B coverage under the actual Penn Insurance
policy language could, at best, be considered perfunctarfact, Trent’'s entire argument
regarding BRB coverage under thetual policy language is: “By arining the policy itself, it
is evident that PIP befits were included.”SeeDoc. 46-1 at pp. 3-4. Additionally, after Penn
Insurance argued that the pglianguage only provides BRB caage for those autos owned by
Medallion, Trent abandons thagament in his replyprief. Rather, Trent focuses his argument
on his assertion that the Kentucky Motor \@hiReparations Act (“MVRA”) requires Penn
Insurance to provide BRB coveragmgyardless of the policy languagel.; see alsdoc. 54.

Nonetheless, after examining the Tréfddallion lease agreement and the Penn
Insurance policy, the Court concludes that Tiemntitled to BRB coverage under the actual
language of the policy.

Paragraph 2 of the Trent-Medalliase agreement states, in part:



[Department of Transportation] regulatis require that for the protection of
the public, [Medallion] have exclusive possession, control and use of leased
motor vehicle equipment for the duration of the Agreement. [Trent] hereby
grants to [Medallion] sucpossession, control and usfethe equipment . . . as
may be required to comply withe applicable DOT regulations.

SeeDoc. 51-2 at 1 2. Additionally, paragraph 12 of the lease agreement states:
[Medallion] shall have full authority to trip lease Equipment to other
authorized carriers during the terof this lease Agreement and only
[Medallion] can authorize s trip leasing. Shoulfrent] or Personnel enter
into an unauthorized trip lease, [Trent] will be held to have immediately and
unilaterally terminated this Agreemesimultaneous with such entry and to
have relieved [Medallion] of all ofMedallion’s] obligations under this

Agreement. All liability, claims, and d@ages involved in annauthorized trip
lease are the sole ressdbility of [Trent].

Id. at T 12.

“Certified interstate motor carriers, such[Biedallion], are required to comply with the
provisions of Title 49 [of the United States Cbdad the regulations promulgated thereunder.”
Johnson v. S.0O.S. Transp., |M@26 F.2d 516, 521 (6th Cir. 1991). Under 49 U.S.C. §
14102(a)(4), the Secretary ofafrsportation may require motor carriers which use leased
vehicles to “have control of and be responsibleoperating those moteehicles in compliance
with requirements prescribed by the Secretargafety of operations and equipment, and with
other applicable law as if the motor vebgwere owned by the motor carrier.”

Additionally, 49 C.F.R. § 376.12(c)(1) states thdeéase between an authorized carrier
lessee and a lessor “shall provide that theaizéd carrier lessee shall have exclusive
possession, control, and use o gquipment for the duration thfe lease. The lease shall

further provide that the authorized carrier &ssshall assume completsponsibility for the

operation of the equipment for the duration of the lease.”



Further, 49 C.F.R. 8 376.12(c)(2) states tfi@tovision may be made in the lease for
considering the authorized cariessee as the owner of gguipment for the purpose of
subleasing it under these regidas to other authorizethrriers during the lease.”

“[T]he ‘control and responsibtl’ regulations were initialt prompted by concerns that
certified carriers were evading federal safeguirements by using equipment leased from
owner-operators who were exempt frora timitations placed upon certified carrierslbhnson
926 F.2d at 524 n. 17.

As stated above, the lease agreement between Trent and Medallion provided that
Medallion was to enjoy the “exclusive possesscontrol and use of the motor vehicle
equipment for the duration of the Agreemerts&eDoc. 51-2 at § 2. Additionally, the lease
agreement provided Medallion thghit to sublease the semi-truck to other carriers at any point
during the term of the Trem#tedallion lease agreemernitd. at 1 12.

While Penn Insurance asserts that “[i]t canm®seriously arguetthat Medallion owned
the Truck,” the Penn Insurance policy does notraefine terms “own” or “owner.” However, §
376.2(d) of the Federal Motor Carrier Safety Ragjahs defines “owner” as: “A person (1) to
whom title to equipment has been issued, or (2) who, without title, has the right to exclusive use
of equipment, or (3) who has lawful possessioamqfipment registered and licensed in any State
in the name of that person.” 49 C.F.R § 376.2(d).

Additionally, Kentucky law “makes a lesseka vehicle the ‘owner’ for insurance
purposes, if ‘[the] vehicles the subject of an agreement for . . . lease, with the . . . lessee entitled
to possession of the vehiclggon performance of the contraetms, for a period of three
hundred sixty-five (365) d& or more . ...” Standard Fire Ins. Co. \Empire Fire & Marine

Ins. Co, 234 S.W.3d 377, 380 (Ky. Ct. App. 200@u6ting K.R.S. § 186.010(7)(b)).



“Exclusions and limitations on coverage mhstclearly statedral the operative terms
clearly defined. When language is capablenaf reasonable interpretations, courts resolve
doubts or uncertainties concerning itsaning in favor of the insuredKy. Emp'rs' Mut. Ins. v.
Decker,N0.2010-SC—000459-WC, 2011 642183, at *6 (Ky. April 21, 2011) (citingt.
Paul Fire & Marine Ins. Cov. Powell-Walton—Milward, Inc§70 S.W.2d 223, 227 (Ky.
1994)). Moreover, “[u]lnder the ‘dtrine of reasonable expectationari insured is entitled to all
the coverage he may reasonably expect to aged according to the terms of the policy.”
Hendrix v. Fireman's Fund Ins. C&23 S.W.2d 937, 938 (Ky. Ct. App. 1991). “Only an
unequivocally conspicuous, plain and clear mat#ton of the company's intent to exclude
coverage will defeahat expectation.”Simon v. Continental Insurance Cé24 S.W.2d 210
(Ky. 1986) (citation omitted).

Here, based on the languagdhe Trent-Medallion le@&sagreement, it would be
reasonable that Medallion would be considered‘twner” of the semi-truck for purposes of the
Penn Insurance policy. Clearly, the lease exgent calls for Medallion to enjoy “such
possession, control and use daf gtguipment . . . as may keguired to comply with the
applicable DOT regulations,” for a period of one y&weDoc. 51-2 at | 2.

Since the DOT regulations and K.R.S. § 186.0)(®( treat Medallioras if it were the
owner of the semi-truck durintte term of the lease agreemend the Penn Insurance policy
does not provide a definition of “owner” conflietj with the DOT regulatins or the applicable
Kentucky statute, Kentucky insurance law favors a finding of entitlement to coverage.

Accordingly, Medallion is considered the owrd Trent's semi-truk. Therefore, Trent

is entitled to BRB coverage under the Persutance policy because the policy provides BRB



coverage for “those ‘autos’ you own that are regpito have No-Faultenefits in the state
where they are licensed or principally garagegéeDoc. 52-4 at pp. 2, 7.

B. Requirement that an Insurer Provide Basic Repar ations Benefits

Additionally, Trent asserts that even iEtRenn Insurance policy does not expressly
provide coverage for BRB, the Kentucky Mpoi¢ehicle Reparations Act (“MVRA”) requires
the Penn Insurance policy to provide BRB coverage to fr&seDoc. 46-1 at pp. 4-5; Doc. 54
at pp. 3-5.

For this proposition, Trent relies K.R.S. 8 304.39-100, which states:

(1) An insurance contract which purports to provide coverage for basic
reparation benefits or is sold wittepresentation thait provides security
covering a motor vehicldas the legal effect oincluding all coverages
required by this subtitle.

(2) An insurer authorized to transact or transacting business in this
Commonwealth shall file with the comssioner of insurance as a condition of
its continued transaction of bussse within this Commonwealth a form
approved by the commissioner of insurance declaringihany contract of
liability insurance for injury, wherever issued, covering the ownership,
maintenance or use of a motor vehicle other than motorcycles while the
vehicle is in this Commonwealth shall be deemed to provide the basic
reparation benefits coverage and minimum security for tort liabilities
required by this subtitle, except a contract whichqrides coverage only for
liability in excess of required mimum tort liability coverage. Any
nonadmitted insurer may file such form.

(emphasis added).
In response, Penn Insurance citeKiR.S. 8 304.39-088{, which states:

[E]very owner or operator of a motor vela registered in this Commonwealth
or operated in this Commonwealttvith an owner's permission shall
continuously provide with spect to the motor vehiclghile it is either present
or registered in this Commonwealtmdaany other person may provide with
respect to any motor vehglby a contract ohsurance or by qualifying as a
self-insurer, security for the paymenthasic reparation benefits in accordance

® It must be noted that Penn Insurance, as an insurer authorized to do business in Kentucky, does not
dispute that it is subject to the MVRA requirements.
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with this subtitle and security for paymt of tort liabilities, arising from
maintenance or use of the motor vehicle.

Additionally, Penn Insurancetes to K.R.S. § 304.39-020(12yhich defines “owner” as:
[A] person, other than a lienholder or semiparty, who owns or has title to a
motor vehicle or is entitled to the usied possession of a oo vehicle subject
to a security iterest held by another person. The term does not include a lessee
under a lease not imded as security.
Relying on these provisions, Penn Insuranceesgioat since Medallion was a lessee of
the semi-truck and not an owner or operdtoen it was not required under K.R.S. 8 304.39, et
seq., to maintain BRB coverage for Trent's semi-truskeDoc. 52-1 at pp. 5-8.
However, Penn Insurance misinterprets shatutes. While K.R.S. § 304.39-080(5)
requires an owner or operatoramotor vehicle to maintain “basic reparations benefits” and
“security for payment of tort liabilities,” thatattute allows that those insurance requirements can
be provided by “any other person . . . with respeany motor vehicle.” Here, Trent maintained
an insurance policy on the semi-truck throughdilBon. Pursuant to K.R.S. § 304.39-100, that
policy was required to cover Trent for both “lagparations benig$” and “security for
payment of tort liabilities.”
Moreover, the Kentuckyupreme Court has stated:
An exclusionary clause in an imamce contract which reduces below
minimum or eliminates [BRB or tortdbility coverage] effectively renders a
driver uninsured to the extent ofethreduction or elimiation. Because the
stated purpose of the MVRA is to assthat a driver be insured to a minimum
level, such an exclusion provision cauenes the purpose and policy of the
compulsory insurance act.
Bishop v. Allstate Ins. C0623 S.W.2d 865, 866 (Ky. 1981) (citation omitted).
Further, the Kentucky Court of Appedias interpreted K.R.S. § 304.39-100(1) to

provide that “auto liability isurance contracts sold in Kanky cannot cover less than the

minimum coverage required by the MVRAFugenberg v. W. Am. Ins. Co./Ohio Cas. G249



S.W.3d 174, 194 (Ky. Ct. App. 2006). In factHngenbergthe Kentucky Court of Appeals
held that an entitlement exclusion was void aasrag} public policy to the extent that it did not
provide coverage for basic reparations benefitstart liabilities becausan insurer “would not
be permitted to offer [the insured] less coverage than the minimum required by the MURA.”

In support of its argument, Penn Insurance cit€3nmi Ins. Co. v. Coate939 S.W.2d
879 (Ky. Ct. App. 1997) anBrown v. Atlanta Cas. Cp875 S.W.2d 103 (Ky. Ct. App. 1994).

In both of those cases, the plaintiffs were in accidents indlel vehicles that had no insurance
coverage. IrCoates the plaintiff sought coverage undepdalicy issued for a different vehicle

that she owned. 939 S.W.2d at 879 Btown the plaintiff sought covage under his father’s
motor vehicle policy. 875 S.W.2d at 103. Both of those Courts denied BRB coverage, finding
that providing coverage under those circianses would allow uninsured motorists to
circumvent the requirement of maintainithg minimum insurance requirements under the
MVRA. See Coate®939 S.W.2d at 88@rown 875 S.W.2d at 104.

The situations presented@oatesandBrownare distinct from the situation presented in
the case at bar. Here, Trent obtained covel@gie semi-truck through the Penn Insurance
policy issued to Medallion. The public polioyason for declining to find coverageGQoates
andBrownis not present here because Trent didaah, procure insurance coverage through his
relationship with Medallion. Ay lack of coverage for BRB mured through application of
K.R.S. 8 304.39-100(2), which proviléhat “in any contract of I@lity insurance for injury,
wherever issued, covering the ownership, maiee or use of a mateehicle other than
motorcycles while the vehicle is in this Commonwealth shall be deemed to provide the basic

reparation benefits coverage and minimsgourity for tort liabilities . . . .”

10



The MVRA did not require Maallion or Penn Ingance to provide Trent with insurance
coverage. However, when Trent was offeredegal liability coveragéor the semi-truck,
K.R.S. § 304.39-100(1) mandated tha Penn Insurance policy alsmvide coverage for basic
reparations benefits. “The terms of an insurarwd#ract must control less [they] contraven|e]
public policy or a statute.’York v. Kentucky Farm Bureau Mut. Ins. CIb6 S.W.3d 291, 294
(Ky. 2005) (quotingMeyers v. Kentucky Medical Insurance 82 S.W.2d 203, 209 (Ky. Ct.
App. 1997)). Here, the clause in the Penniasce policy excluding Trent from BRB coverage
contravenes K.R.S. § 304.39-100.

Therefore, even if the Penn Insurance potl not expressly pwvide BRB coverage,
the MVRA requires the Penn Insurance policy tovie BRB coverage to Trent. Any language
in Penn Insurance’s policy excluding BRB coverégelrent’s semi-trucks void as against the
public policy provided by the MVRA.

Thus, Trent’s motion for summary judgmesgranted as to his entitlement to BRB
coverage under the Penn Insurance policy.

C. Reasonable Foundation for Denial

Trent also asserts that he shibbé entitled to reamable attorney’s fees and 18% interest
on his BRB coverage from the date this lawsuis waginally filed in Boone Circuit Court until
this Court’s judgment is satisfied becaf®nn Insurance’s denial of BRB coverage was
“without reasonable foundation3eeDoc. 46-1 at pp. 5-6 (citing K.R.S. § 304.39-210(2);
K.R.S. § 304.39-220(1)).

“[T]he assertion of a legitimate and bdiide defense by the reparation obligor
constitutes reasonable foundation folageunder KRS 304.39-210 and KRS 304.39-22Auto.

Club Ins. Co. v. Lainhart609 S.W.2d 692, 695 (Ky. Ct. App. 1980).
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Here, Penn Insurance argues that its aesseittat it was not iguired to provide BRB
coverage under the MVRA because its insuredddlmn, was not the “owner or operator” of
the semi-truck was a legitimate and bona fide mgfe While this factual scenario assuredly
provides an interesting situatias it applies to the MVRA, it dgenot change the clear mandate
in K.R.S. § 304.39-100 that the Penn Insurandieyoovering Trent for geeral liability also
provide coverage for basic reparations beneiftéth such a mandate provided via the MVRA,
Penn Insurance’s denial of Trent's BRB coggralaim was without reasonable foundaticf.
Kentucky Farm Bureau Mut. Ins. Co. v. McQue&D S.W.2d 73, 74 (Ky. Ct. App. 1985)
(finding that insurer’s refusal to pay insuredlaim was without reasable foundation because
Kentucky Supreme Court case law clearly rejeatedrer’s basis for denying insured’s claim).

Accordingly, Trent is entitled to reasonafdttorney’s fees and 18% interest on his BRB
coverage from the date this lawsuit was originéilgd until this Court’'gudgment is satisfied.

D. State Farm

Lastly, Trent still has a claim pending agaiState Farm for BRB coverage. However,
Trent’s claim against State Farm must be éised because “the statutory language [of the
MVRA] is unambiguous that the k&ele occupied by the injurgoerson is responsible for the
payment of BRB.”Stewart v. ELCO Admin. Servs., Ing13 S.W.3d 117, 120 (Ky. Ct. App.
2010). Here, pursuant to the above analysis, Besurance, the insuref the policy providing
coverage to the semi-truck that Trent wasupsging, is liable for payment of the BRB coverage.

Additionally, Kentucky law prohilis stacking of BRB coveragé&ee Stevenson ex rel.
Stevenson v. Anthem Cas. Ins. Gis. S.W.3d 720, 723 (Ky. 1999). (“Since KRS 304.39—-
020(2) provides that ‘[tjhe maximum amounthafsic reparation benefits payable for all

economic loss resulting from injury to any one (1) person as the result of one (1) accident shall
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be ten thousand dollars ($10,000),” [Kentucky courts have] correctly concluded that this
coverage cannot be stacked.”).

Moreover, Trent admits that “[i]f BRB coverage is found to exist under the policy with
Pennsylvania Insurance, . . . then Plaintiff agthas State Farm is not responsible for those
benefits.” SeeDoc. 36.

Accordingly, Trent’s claim foBRB coverage against Staterfais dismissed.

THEREFORE, THE COURT BEING ADVISED, IT ISORDERED THAT:

1. Plaintiff's motion for summary judgmeagainst Defendant Insurance Company
of the State of Pennsylvania (Doc. 46) be, and is he@RANTED as to
Plaintiff's claim for basic repations benefits coverage aD&NIED as to
Plaintiff's claims for uninsuredral underinsured motorists coverage,;

2. Defendant Insurance Company of that&tof Pennsylvania’s cross motion for
summary judgment (Doc. 52) be, and is her&@iRRANTED as to Plaintiff's
claim for uninsured and underimed motorists coverage aBENIED as to
Plaintiff's claim for basic rnparations benéé coverage;

3. Plaintiff's claim for basic reparatiorenefits against Defendant State Farm
Automobile Insurance Conapy be, and is hereb®]l SMISSED;

4. Plaintiff is entitled to reasonable attegns fees and 18% interest on his basic
reparations benefits claim against Defamtdasurance Company of the State of
Pennsylvania from the date this lawsmés originally filed in Boone Circuit
Court until this Court’s judgment is satisfied; and

5. Plaintiff shall submit a proposed judgment to this Cauthin ten (10) days of

the entry of thisorder.
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This 9" day of January, 2014.

Signed By:
William O. Bertelsman WOB
United States District Judge
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