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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION
(at Covington)

UNITED STATES OF AMERICA, )
) Criminal Action No. 2: 07-39-DCR-01
PlaintifffRespondent, ) and
)  Civil Action No. 2:13-07325-DCR-JGW
v )
|
WILLIAM J. GALLION, ) MEMORANDUM OPINION
) AND ORDER
Defendant/Movant. )
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Defendant William J. Gallion Isamoved the Court to vacatet aside, or correct his
sentence pursuant to 28 U.S.C. § 2255. [Rkddo. 1406] In acawolance with local
practice, the matter was referred to a UnitedeStMagistrate Judge for review and issuance
of a report and recommertdan pursuant to 28 U.S.C. 8§ 636(b)(1)(B).

On April 7, 2014, United States Magistrate Judge J. Gregory Wehrman issued his
report which recommended th@&kallion’s motion to vacate bdenied. [Record No. 1419]
Thereafter, Gallion — through Atteey H. Louis Sirkin - filé objections to the report.
[Record No. 1422] The on April 23, 2014 {trough Attorney Michael Dowling) Gallion
moved to recuse the undersigned and to tratiséematter to th United States District Court

for the Western Disict of Kentucky! [Record No. 1427] Having fully considered the

! Counsel for Gallion disagreed regarding whether the motion to recuse should have been filed.
[Record No. 1427, p. 1] The last-ditch attempbyepass the Court’s habeas procedures was not well-
taken.
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record of this proceeding, including therpans of the Report and Recommendation to
which Gallion objects, the Court s with the magistrate judgeanalysis and conclusions.
In addition, the Court finds Gallion’s motioto recuse to be wholly without mefit.
Gallion’s motions will be denied arids objections will be overruled.
l.
In upholding Gallion’s conviction, the SkCircuit briefly summarized the relevant
facts as follows:

Shirley Cunningham, Jr., and William [Ban were two of three Kentucky
lawyers who represented several hundkeshtucky clients in a mass-tort
action against the manufacturer of thefective drug “fen-phen.” They settled
the case for $200 million, which entitledeth under their rebaer agreements
to approximately $22 million each irttarney fees. Butather than limit
themselves to what they had cactually earned, Cunningham and Gallion
concocted a fraudulent scheme to tdk@mn their clients ahost twice that
amount. The scheme ditbt work out as planige Cunningham and Gallion
were caught, subsequently disbarred from practicing law in Kentucky, and
indicted on one count of conspiracydommit wire fraud, in violation of 18
U.S.C. 88 1343 and 1349.

After a mistrial, a superseding indioént was issued that again charged
Cunningham and Gallion with one countaaspiracy to commit wire fraud,
but added eight counts that specificalgtailed the wire communications that
were part of the scheme. The two nveere convicted on all counts at their
second trial.

United States v. Cunningha®i79 F.3d 355, 363 (6th Cir. 2012).
On August 18, 2009, the Court entered Judgragainst Gallion, sentencing him to a

total of three-hundred months pmsonment, three years of suyised release, and ordering

restitution. [Record No. 955] E&hSixth Circuit affirmed Gallin’s convictions and sentence,

2 Although the United States has not responde@ation’s motion to recuse, it addressed many
of the arguments in other filingsSé¢e, e.g Record No. 1429.]
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United States v. Cunninghai®79 F.3d 355 (6th Cir. 20123nd the Supreme Court denied
Gallion’s petition for certiorari.See Gallion v. United States33 S. Ct. 772 (2012). Exactly
one year later, Gallion filed his heds petition pursuant to 28 U.S.C. § 2255.

Gallion’s § 2255 petition consists of two erarching claims, with each having
several components. Fir$te argues that his trial counsel, O. Hale Almand, tendered
ineffective assistance of couhfecause Almandi) suffered from sewe health conditions
that prevented him fromperforming at a constitutionally efttive level; (ii) did not seek a
continuance to retain an expert witness and did not hire Kenneth Féimisean expert
witness; (iii) permitted Gallion teestify in his own defense; (iv) failed to demand that the
jury determine the amount of loss and the defatislaole in the offense; and (v) failed to
seek the Kentucky Bar Association’s (“KBA”) diptinary files. Gallion alleges that he was
denied a fair trial because the Governmsimbuld have disclosed investigatory materials
from the KBA, and because of the undersignedjgpssed bias against him. He alleges that
the Court engaged in improp&x parte communications. For these reasons, Gallion
contends that his constitutional rights were violated, and that he should be afforded relief
from his conviction and sentence. Magistratelge Wehrman rejected each of Gallion’s
arguments, recommending that the requestéef be denied[Record No. 1419]

The Court reviewgde novothose portions of the Repgoand Recommendation to

which Gallion objects. See28 U.S.C. 8§ 636(b)(1)(C). Haw examined the record and

3 Almand passed away on July 6, 2013.

* Feinberg was, at that time, a recognized spistiin handling large aggregate cases and class
action settlementsSee Ky. Bar Ass’'n v. Ches|&93 S.W. 3d 584, 593 (Ky. 2013).
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having made ale novodetermination on all of the issupsesented by Gallion, the Court
agrees with the magistrate judge’s recasnotions. Additionally, Gallion has not shown
that a Certificate of Appealability should issue.

Il.

[A] prisoner in custody . . may move the court whicimposed the sentence to
vacate, set aside or correcetBentence.” 28 U.S.C. § 22589n seeking such relief, a
prisoner may claim #it the sentence was imposed in atwn of the Constitution or federal
law, that the court lacked jurisdiction to impose the sentence, that the sentence imposed was
in excess of the maximum authwed by law, or that the sentence is otherwise subject to
collateral attack.ld. “To prevail on a § 2255 motiorileging a constitutional error, the
movant must establish an error of consimioal magnitude which had a substantial and
injurious effect or influace on the proceedings.Watson v. United State$65 F.3d 486,
488 (6th Cir. 1999) (citations omitted). déitionally, “[tjo prevail on a § 2255 motion
alleging non-constitutional error, the petitiomaust establish a ‘fundamental defect which
inherently results in a complete miscarriagejusdtice, or, an error so egregious that it

amounts to a violatioof due process.’Td. (citations omitted).

°A Certificate of Appealability may be issued “only if the applicant has made a substantial
showing of the denial of a constitutional righ28 U.S.C. § 2253(c)(2). To make the requisite
“substantial showing of the deniaf a constitutional right” under 28 U.S.C. § 2253(c)(2), “a petitioner
who has been denied relief in a district court ‘ndeshonstrate that the issus® debatable among jurists
of reason; that a court could resolve the issues [iffereit manner]; or that the questions are adequate
to deserve encouragement to proceed furthekdzada v. Deeds498 U.S. 430, 432 (1991) (emphasis
and brackets in original) (quotirgarefoot v. Estelle463 U.S. 880, 893, n.4 (1983)). Gallion has not
made a substantial showing of anid¢ of a constitutional right. Likewise, he has not demonstrated that
the issues he now seeks to raise are debatable amonggfirisason or that the questions are adequate to
deserve encouragement to proceed further.



1.

The Court first turns to Gallion’s motion tecuse the undersigd which was filed
after Magistrate Judge Wehrman'’s reportl @ecommendation, on April 23, 2014. [Record
No. 1427] The motion raises a melange of issaed it is likewise mdtess for a variety of
reasons. First, the motion is untimely. Gallion argues mattatsvéire not presented in his
§ 2255 petition, apparently seeking to eith@p@ement his petition dile an entirely new
habeas petition by couching it in terms of a motto recuse and transfer. However, this
motion was presented outside of the time allowed for hapetitons® See28 U.S.C.
2255(f) (applying a one-year period of limitati to motions broughtinder this section).
Perhaps more importantly, at least a portionthe motion presents claims that were not
argued on direct appeal anceahus procedurally barredSee United States v. Frad§56
U.S. 152, 168 (1982) (If a 8 2255 petitioner couldehaaised a claim at trial or on direct
appeal but did not, § 2255 relief on thatini is deemed procedurally defaultéd).

Despite these deficiencies, the Court Wiilefly address Gallion’s lengthy arguments
regarding the alleged bias of the undersigned. Judicial disqualification is required under 28
U.S.C. § 455(a) “in any procdmg in which [the Court’'simpatrtiality might reasonably be

guestioned.” Section 455(b)(1) further requidesqualification “[w]here [the judge] has a

® Gallion re-argues that an allegexi partemeeting demonstrates judicial bias. Because this issue
was raised in his habeas petition, the Court will aslglithis argument in that context, not within the
framework of judicial bias. Additionally, the Cawvill briefly address Galliors arguments regarding the
Government’s supposed failure to disclose materiglesce within the context of his habeas petition, to
the extent it was timely raised and not procedurally defaulted.

" Gallion makes a half-hearted attempt to argue ttreprocedural default rule should not apply

to him because he is “actually innocent” of the gearagainst him. [Record No. 1427, p. 2] Yet this
argument completely ignordélsat the evidence of Gallion’s guilt this case was described by the Sixth
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personal bias or prejudice camning a party, or personal knowtge of disputed evidentiary
facts concerning the proceeding.” The standardudicial disqualifcation is set forth in
Liteky v.United States510 U.S. 540 (1994):

First, judicial rulings alone almost neveonstitute a valid basis for a bias or

partiality motion. Inand of themselvesi.¢., apart from surrounding

comments or accompanying opinion), they cannot possibly show reliance upon

an extrajudicial source; and can only in the rarest circumstances evidence the

degree of favoritism or antagonism reqdire. . when no extrajudicial source

is involved. Almost invariably, thepre proper grounds for appeal, not for

recusal.
Id. at 555.

The Sixth Circuit has adopted théeky standard in judicial disqualification cases,
and has cautioned that “[tlhere is as matiigation upon a judge not to recuse himself
when there is no occasion as there is for him to do so when ther&asléy v. Univ. of
Mich. Bd. of Regent8853 F.2d 1351, 1356 (6th Cir. 1988) (alteration in original) (citation
omitted). In short, unnecessary rsals waste judicial resourcesCity of Cleveland v.
Krupansky 619 F.2d 576 (6th Cir. 1980).

In support of his claim of judicial bias, Ban assails several of the Court’s rulings,
including the Court’s determination that thetleenent was an aggregate settlement; that the
disbarment orders were admissible; andat tlevidence regarding pending disciplinary
proceedings was not admisghin cross-examinationSéeRecord No. 1427.] But “judicial

rulings alone almost nevepwstitute a valid basis for ads or partiality motion.” Liteky,

510 U.S. at 555. These rulings were “pnogeunds for appeal, not for recusald.

Circuit as “overwhelming.”"Cunningham679 F.3d at 384.
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Gallion continues to assetthat the Court’s alleged biamanifested in its ruling
precluding the defendants fromoss-examining witnesses on any issues relating to ongoing
KBA disciplinary investigations. Yet the Court so-ruled because disciplinary proceedings
are confidential in Kentucky untihere is a final determinatidhat an ethical violation has
occurred. Cunningham679 F.3d at 384c{ting Ky. Sup. Ct. R. 3.150(1)). The Sixth Circuit
found this reasoning “sound” and upheld tidsurt's determination on that issueld.
Similarly, the Sixth Circuit approved theo@rt's legal ruling regarding the aggregate
settlement, calling it “correct asnaatter of law,” and ultimatelgffirmed the Court’s rulings
regarding the admissibility of the information containethim disbarment decision$ee id
at 383-84. Gallion has failed to show that thésorrect” and “sound” legal rulings of the
Court are indicative of biasSee Caravalho v. Pugh77 F.3d 1177 (10th €i1999) (A mere
disagreement with the merité a court’s decision, which deston was clearly correct, does
not support recusal of the judge). Because s&icis unnecessary and would be a waste of
valuable judicial resources, the Court will dgagllion’s motions toecuse and transfer.

V.

Gallion targets several portions of the nsagite judge’s repodnd recommendation,
contending that the magistrate judge erred mdunsideration of his claims of ineffective
assistance of counsel regarding: (i) his coundedalth, (ii) his failure to secure an expert
witness, and (iii) counsel's falle to seek investigatory rets relating to three material
witnesses. [Record No. 1422, p. 2] Galliturther objects to themagistrate judge’s

rejection of his argument thhts due process rights were vi@dtbecause he did not receive



a fair trial due to alleged judicial @8 and because of allegedly impropet parte
communications. I¢l.]

A. Ineffective Assistance of Counsel Claims

When asserting a constitutional claim basedineffective assistance of counsel, a
defendant must prove both deficient performaand prejudice by @areponderance of the
evidence. See Strickland v. Washingtat66 U.S. 668687—88 (1984). To establish the first
prong, a defendant “must show that counsefseasentation fell below an objective standard
of reasonableness.”ld. at 688. Under the second prong, a defendant is required to
demonstrate that “but for” &icounsel’s errors, there israasonable probability that the
result would have been differend. at 694.

In evaluating counsel's performance, @twurt “must indulge a strong presumption
that counsel’s conduct falls within the widenga of reasonable professional assistantg.”
at 689; accord United States v. Cayvitb50 F.3d 430, 400 (5th Cir. 2008). Counsel’s
deficient performance is prgjicial if “there is a reamable probability that, but for
counsel’'s unprofessional errorthe result of the proceedingould have been different.”
Strickland 466 U.S. at 694. “A msonable probability is a probability sufficient to
undermine confidenca the outcome.”ld.

I. Trial Counsel’s Health

Gallion objects to the magistrate judge’sding that his trial counsel, Mr. Almand,
did not render ineffective assistance of calriie to his medical conditions. Gallion now
dubiously asserts that he was not aware oe#tent of Mr. Almand’shealth condition. Yet,

Mr. Almand’s ailments during the trial are lvdocumented. Duringhe defendants’ first
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trial (before United States District Judgelld@m O. Bertelsman) MrAlmand suffered a
“vertigo attack” that resulted ithe delay of the trial for seva days. [Record No. 1408, p.
5] Even after this, Gallion opposed his cousseequest to withdraw due to scheduling
conflicts during the second trial, instead mmyito continue the trial for two weeks to
accommodate counsel’'s schedu]Record Nos. 694, 695]

During the trial before the undersighethe Court accomodated Mr. Almand’s
medical conditions on several occasions. [ReédNo. 1165, p. 11; Rerd Nos. 1166, 1167,
Record No. 1002, p. 97] In fact, on Marth, 2009, the Court appointed stand-by counsel
Willis Coffey to consult with Gallion regardintipe best manner of proceeding, in light of
Mr. Almand’s illnes$ [Record No. 1173, p. 4] Durintpat consultation, Mr. Almand was
able to converse intelligentlgbout the case and indicataddesire to proceed with his
representation of Gallion. Mr. Coffey requestbdt the Court contue the matter for a
couple of days to give Gallion time tetermine how he would like to proceedld., p. 8]
The Court explicitly recognized the high |éwd professional assistance provided by Mr.
Almand, in spite of his ailing health:

THE COURT: To this point, Mr. Almand has provided very effective

and very zealous advogaon behalf of Mr. Gallion. | don’t think anyone

could argue to the contrary on that, sir.

[THE UNITED STATES]: We do not certainly disagree with that.

8 The Sixth Circuit found no error with the procedure employed by the CGuriningham 679
F.3d at 385-86. The magistrate judge’s report contaitypographical error, stating that the date was
March 18, 2004, when in fact it was March 18, 2009. [Record No. 1419, p. 4]

° At that time, Gallion voiced his appreciation ta@ar. Coffey’s particiption and consultation.
[Id., p. 14]



THE COURT: | want to make sure thiag¢’s able to do that as the case

proceeds. | don’'t want Mr. Gallion tee prejudiced by a medical condition

that obviously is not the choosing of Mdmand. It is what it is. We're faced

with the situation that we’re faced with.

[Record No. 1003, p. 7]

The Court determined that the immediatecessity was determining whether Mr.
Almand was able to proceed “over the nextdags in representing Gallion and do so in an
effective and zealous manner — pgerly zealous, but in a zeabmanner that's expected of
all attorneys.” [d., pp. 8-9] Thus, the Court geested a medicabpinion from Mr.
Almand’s doctor on that issue so that this dateation could be madeWhen trial began
the next Monday, Mr. Coffey announced to theu@ that Mr. Almand was able to proceed.
[Record No. 1174, p. 2]

The record establishes that Gallion veagare of Mr. Almand’shealth problems but
preferred that Almand continue as hisoatey. The Court ttroughly considered Mr.
Almand’s advocacy and granted several towances to ensure that Almand could
effectively represent Gallion. When appointed this very purpose, Coffey agreed that
Almand could competently repsent Gallion. In short, Gallion has not shown that his
counsel’s performance was deficient because of his health cond&iea.Crimi v. United
States 2008 WL 2949519 (M.D. Fla. July 28, 2008) (noting that courts require a defendant
claiming ineffective assiahce due to counsel’s mentalghysical illness to point to specific
errors or omissions thatgjudiced the defendant).

Yet, even assuming that Almand’'spresentation fell below the standard of

reasonableness, Gallion has satisfied the second prong $frickland that he suffered any
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prejudice as a result of Almand'dlegedly deficient performanceSee466 U.S. at 694.
Recognizing this defect, Gallion contends thegjudice should bpresumed, following the
Supreme Court’s reasoning limited States v. Croni@66 U.S. 648 (1984). I@ronic, the
Supreme Court held that there may be rameuonstances where prejad may be presumed,
such as where counsel is completely denied atitical stage, or if counsel were to fail to
subject the prosecution’s casemeaningful adversarial testing, or where counsel is placed in
circumstances in which even a competent attpvery likely could not render assistance.
See id This case presents none lobge exceptional circumstances.

As noted above, Almand zeaisly advocated on Gallionlsehalf. Mr. Almand had
months to prepare Gallion’s defense. Andewmlmecessary, the Court granted continuances
to allow him to recover. Gallion had the banhef counsel at all critical stages, and Almand
in no way failed to subject ¢hGovernment’'s case to meagful adversarial testing.See
Muntaser v. Bradshaw429 F. App’x 515, 523 (N.D. Ohio 2009) (stating that “actively
participating in presenting imesses and cross-examininge tibovernment’s witnesses”
constitutes a meaningful adversarial testinghef Government’'s cay Almand vigorously
cross-examined the Government’s witnesseg zealously advocated on behalf of Gallion.
See lvory v. Jackspb09 F.3d 284, 295 (6th Cir. 2007 p(ding that attorney who allegedly
abused alcohol and drugs but was consciousseexamined witnesses, and made a coherent
closing statement was not constructively absanth that prejudiceotld be presumed).
Accordingly, the Court finds no error witheghmagistrate judge’s finding that Almand was
not ineffective because of his health conditiang the Court rejecGallion’s newly-raised

argument that prejudice should be presunm@dllion’s first objecton will be overruled.
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il. Failure to Present an Expert

Gallion argues that Almandfilure to present an expert was objectively deficient
and prejudicial, and that the mafyate judge’s analysis on tipsint is erroneous. [Record
No. 1422, p. 4] He continues to assert thatthal counsel should have retained Kenneth
Feinberg — the attorney who initially sulited an affidavit condoning the defendants’
handling of the settlement money — as an exjpethis matter. This objection is a naked
attempt to re-hash argumentsealdy made and rejected bystiCourt and the Sixth Circuit
on Gallion’s direct appeal.

The Sixth Circuit specifically considerethe Court’s ruling that the state-court
settlement was an aggregate satdat, finding it “correct as a mattof law” and that it did
not run afoul of any of the defendants’ constitutional rigl@sinningham679 F.3d at 376.
The Sixth Circuit re-iterated its support of tli®urt’'s determination a%he correct one.”
Id. at 377. Thus, there was n@asen to proffer expert testimony on an issue that had been
determined as a matter of laBee idat 380 (“[The expert’'s] mposed testimony was rooted
in the belief that the state-court lawsuit wakllee as a ‘quasi-classtamn.’ That belief was
in direct conflict with the disict court’s legal conclusion #t the case was settled as an
aggregate settlement, atidis [the expert’s] opinion relaty to class actions — including how
they are usually seéitl, the frequency afy presdistributions in class action settlements, and
the rights of class members -ewld have been irrelevant andnfusing to the jury.”).

Notably, Mr. Feinberg’s initial affidavit weabased largely on self-serving information
provided by Gallion. Chesley 393 S.W.3d at 593. Gallion conveniently fails to

acknowledge that Feinbergsdvowed his earlier opinion o@ he was apprised of more
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details surrounding the defendants’ actio®&e Ky. Bar Ass’'n v. Ches|&893 S.W.3d 584,
593 (Ky. 2013). Thus, G@n’s argument failaunder both prongs @trickland He cannot
show that counsel was deficient by failing to call an expert witness on an issue that was no
longer before the jurySee Cunninghan679 F.3d at 380 (noting that such an expert would
be “irrelevant and confusing to the jury.But even if Gallion could show that counsel's
performance was deficient, heusable to show that he wpsejudiced by counsel’s failure
to retain an expert such as Feinberg. Fegibeestimony would not have been helpful to
Gallion; rather, it is highly likely that Feinkgs testimony would have harmed Gallion’s
case after he had been fully apprised of dlmeumstances surroundirthe settlement. In
short, there is no reasonabl®lpability that, but for the decisiarot to call an expert such as
Mr. Feinberg, the outcome &allion’s trial would have &en different. Gallion’s second
objection will be overruled.
iii. Failure to Seek KBA Disciplinary Files

Gallion also argues that his counsel wadfa@ative for failing to seek the disciplinary
files of Joseph Bamberger, David Helmers, and Stanley Chesley - the other attorneys
involved in the underlying fen-phen litigationfRecord No. 1422, p. 4] He specifically
contends that his counsel's failure to seek the disciplinary files of Chesley would have
provided helpful impeachment evidence regagydChesley’s testinmy during his trial.

In his objections, Gallion latches on to &3tey’s argument to the Supreme Court of
Kentucky that the case was sedtkes a class action as infation upon which Chesley could
have been impeachedChesley 393 S.W.3d at 595. Chesley’s argument to the Supreme

Court of Kentucky is actually consistenitiv Chesley’s testimony during the trial.Sde
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Record No. 1162, p. 22 (“| [Cheslefeel that it was settled ascéass action.”).] Moreover,
the record indicates that Chesley was wigsly cross-examined regarding his prior
testimony in several proceedingsSegRecord No. 789, p. 3.] Ene is nothing to support
the contention that a substantial amouningbeachment information was revealed once the
disciplinary proceeding opinions were pubbsl. Rather, the Court agrees with the
Government that most, if not all, of theformation revealed in those opinions was
introduced in some formuring the trial. $eeRecord No. 1408, p. 14.]

Gallion has not shown that there is a readdm probability that the KBA disciplinary
files, even if they were available and not paged, would have madmy difference in the
outcome of his trial. Higneffective assistance of ansel claim regarding the KBA
disciplinary files fails.

B. Due Process Claims

Gallion also attacks Magistrate Judge Wehrim&onclusion that he was not denied a
fair trial in violation of his constitutional ghts. To prevail on this constitutional claim,
Gallion must demonstrate a constitutional err@t thhas of such a magnitude that it had a
substantial and injurious effect ofluence on the jury’s verdictGriffin v. United States
330 F.3d 733, 737 (6th Cir. 2003) (citiBgecht v. Abrahamsorb07 U.S. 619, 637 (1993)).
Gallion would be entitled to ref only by showing “a fundaméad defect which inherently
results in a complete miscarriage of justicddavis v. United States417 U.S. 333, 346

(1974).
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I. Alleged Withholding of KBA Evidence

Gallion argues that the Government withheltbrmation that could have been used
to impeach certain witnesses, speculating thatUnited States must have been receiving
information from the Office of Bar Counsel of the KBA. This argument is an iteration of the
argument that trial counsel was ineffective fiting to seek the KBA disciplinary files, yet
Gallion now seeks to blame other sources, inagdihe Court and the United States, for this
alleged unfairness. He ignoregtfact that this arguent was rejected by the Sixth Circuit in
his direct appeal, renderingirtappropriate in this forum.See Jones v. United Stgtd358
F.3d 790, 796 (6th Cir. 1999) (Holding that @5 petition may not be used to re-litigate a
claim raised and considered on direct appes¢abhighly exceptionaircumstances such as
an intervening change in the law).

As noted above, Gallion has not identifiechetty what information was revealed to
him upon the publication of the KBA disciplinary opinions of Bamberger, Chesley, and
Helmers that could have been usednipeach witnessesuring his trial. See Chesley393
S.W. 3d at 584-60Xy. Bar Ass’n v. Helmers353 S.W.3d 599Ky. 2011), andKy. Bar
Ass’'n v. BambergeB54 S.W. 3d 576 (Ky. 20)1 Nor is there any support for the inference
that the Government had imfoation that should have beeisclosed to him. Gallion
attempts to cast a shadow upihve United States’ receipt @f redacted document from a
representative of the KBA on February 2Z%)09. [Record No. 1019] However, that
document was disclosed to the defants on thasame day. Ifl., p. 3] The United States

has consistently maintained that it was fashiliar with the document and had no part in
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redacting that documentld[] The logical inference is that the KBA redacted the document
because, as noted by the Sixth Circuit, theeigiinary proceedings we not final and were
thus confidential.Cunningham679 F.3d at 384.

Moreover, the Government submits thatwas never “proded with any other
witness statements, impeaching, or exculpanoayerial by the KBA. [Record No. 1408, p.
16] Nor does the fact that the Governmesdeived informatiorirom the KBA regarding
the defendantsshow that the KBA providk information regarding anwitness [See id]

The United States moved the Supreme Cair Kentucky, on behalf of federal law
enforcement, for the release of documenimd gathered only for Dendants Gallion, Mills,
and Cunningham. [Record NA406-3] This did not relatéo any witness, including
Chesley. $ee id. In short, there is simply naipport — aside from Gallion’s conjecture —
that the KBA provided the Government wiitiformation regarding Chesley or any other
witness. The record indicatesatithe opposite is true. Therenis need to return the matter
to the magistrate judge to nopeit discovery because the record is clear on this point.
Accordingly, this objection will be overruled.

il. Claims of Judicial Bias

The Court now turns to Gallion’s claims pfdicial bias. Gallion asserts that his
constitutional rights were violated due to a egriof the Court’s rulings during his trial.
Because none of these claims were raised ractdppeal, they are procedurally barr&ese
Frady, 456 U.S. at 168 (If a § 2255 petitioner couldéaaised a claim dtial or on direct

appeal but did not, § 2255 relief on that clasmdeemed proceduraligefaulted). Gallion
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offers no explanation regardj why he did not raise theggounds on direct appeal, and
there is no “complete miscarriage of justitkat would excusthis deficiency.See id.

Even if these claims were not barrdbdey are otherwise meritless. The Court’s
rulings during the course of the trial were fiynmooted in the law ad in the Court’s power
to “impose silence, respect, and “decoruiid “submission to lie Court’s] lawful
mandates.”Anderson v. Dunnl9 U.S. 204, 6 Whea204, 227 (1821)see alsdl8 U.S.C. §
401. And Gallion’s claims of impropesx partecommunications between the Court and
various parties are specious and warrant mthéw discussion. As a result, Gallion’s final
objection fails.

V.

Gallion has not demonstrated that hensitled to collateral relief under 28 U.S.C. 8
2255. Likewise, he has not showrat this Court should issueCertificate of Appealability
on any claim. Accordingly, it is hereby

ORDERED as follows:

1) Defendant William J. Gallion’s Motion foRecusal and Motion to Transfer
[Record No. 1427] i®ENIED.

2) The Report and Recommendation of Magite Judge J. Gregory Wehrman
[Record No. 1419] i&nDOPTED andINCORPORATED by reference.

3) Defendant Gallion’s objections toghReport and Recomendation [Record

No. 1422] areOVERRULED.
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4) Defendant Gallion’s motion to vacatset aside, or correct his sentence
[Record No. 1406] iDENIED and this matter iDISMISSED from the
Court’s docket. A separate Judgnt shall issue this date.

5) A Certificate ofAppealability shall not issue.

This 27" day of May, 2014.

% Signed By:
W' Danny C. Reeves (K
United States District Judge
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