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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON

CIVIL ACTIONS  NO. 2:14-cv-182 (JGW)
NO. 2:14-cv-183(JGW)

MIRANDA SANDERS

TARA JOHNSON PLAINTIFFS
SAMANTHA SMITH

V.

BRANDON MAUPIN DEFENDANT

MEMORANDUM OPINION AND ORDER

This is a 8 1983 case alleging claims under the Fourth Amendment through the Fourteenth
Amendment. There are also pendant stateclauns for malicious prosetion and assault and
battery.

|. Facts

The facts of this case date back to Jan2&i3, when Kentucky State Police Trooper
Brandon Maupin began using a confidential inforttarmake controlled drug purchases in and
around Gallatin County, KentuckySde Doc. 23-1, PagelD# 112).The confidential informant
made 16 purchases over the course of five monthsc. (B0-8 in 14-182). In each instance,
Maupin followed a formula. The confidertimformant called him on a state-issued phone;
Maupin then drove to a meeting point in an uriked car in plain clothes with another trooper
accompanying him in the passenger seat; he picked up the informant, gave her money, turned on
a tape recorder and placed it on the informant’s person, and drove the informant to the location of

the buy. (Doc. 23-1, PagelD#-9801, 103, 105, 138, 179). After each buy, Maupin transferred

1 All citations to the record are to Case No. 182, unless otherwise noted.
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the audio recording to a compact disk and seatalleged narcotics the informant purchased to
the lab for narcotics testingd( at 99, 121).

In nine of the 16 controlled buys, the informaarchased narcotics. (Doc. 50-8). But in
seven of the buys, the lab results came bholwsg that the substance the informant turned over
to Maupin was not actually a narcotitd.j. The three Plaintiffs in the two cases presently before
the Court are among those sewestances in which the testing showed that no narcotics were
involved?

1. Controlled buy events.

Sanders

On the morning of January 17, 2013, Maupin received a phone call from the confidential
informant. Gee Doc. 50-2). The informant claimed she could purchase 0.2 grams of heroin from
Miranda Sanders for $40ld(). Maupin drove the informant to the residence of Christina
Balsinger, on U.S. 127 southeast of Warsaw. (Doc. 23-1, PagelD# 128; Doc. 50-1, PagelD# 1211).
Maupin and the confidential informahad purchased narcotics froml&ager five days earlier.
(Doc. 50-6; Doc. 34-1 in Case No. 14-183).

The informant went into the residence fapproximately 10 minutes and spoke with
someone who is not audible from the record{bmc. 23-1, PagelD# 165; Doc. 50-2). The audio
recording does not include Sanders’ name. (Do€l,2Z3agelD# 165). The only evidence that
Sanders was present comes from the informant’s staterteerat 139).

The informant returned to the vehicledadid not say anything. (Doc. 50se also Doc.

23-1, PagelD# 166 (Maupin stating he based rejgort on the informant’s statements upon

returning to the vehicle)). Maupin stated tha ihformant returned with “a cellophane wrapper

2 The other four instances in which the substance the informant purchased was not narcotics did not result
in civil actions. Therefore, this Court will not discuss those cases.
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containing two pieces of paper with a brown substance consistent with heroin.” (B2cseg0
also Doc. 23-1, PagelD# 141). Maupin sent thosegald narcotics to the Kentucky State Police
lab for testing. On February 22, 2013, the lab concluded thenewo controlled substances” in
the items the informant gave Maupin. (Doc. 24-4, PagelD# 506 in Case No. 14-183). Contrary to
Maupin’s initial assertion that there was a browbstance in the wrappeand contrary to the
informant’s alleged attempt to purchase 0.2 gramkeroin, the lab only had “yellow powder
weighing approximately [0.077 grams]It()
Smith

On January 30, 2013, Maupin received a similar call from the informant, claiming she
could buy 0.2 grams of heroin for $40 fraBamantha Smith. (Doc. 50-11, PagelD# 1315).
Maupin, another trooper, and the informant droweSmith’s residence, where the informant
purchased a folded piece of white paper contgiaibbrown substance consistent with herdih. (
at 1316). On April 24, 2013, the Kentucky St&w@lice lab concluded that the substance the
informant purchased did not contain any controfielistance. (Doc. 24-4, PagelD# 505 in Case
No. 14-183).
Johnson

On May 15, 2013, the informant called Maupin and said she could buy 0.3 grams of heroin
from Tara Johnson for $60. (Doc. 50-12, PagelD# 1329, 1332). Maupin, another trooper, and the
informant drove to an apartment owned by Sue Ann Peg and Jerry McGuire in Warsaw. (Doc. 24-
1 in Case No. 14-183). The audio recordingh&f more than 15-minute conversation includes
some small talk between the informant, a male voice, and a female \dige.The informant
then returned to the vehicle and gave Maupgirsmall clear plastic bag” that “contained three

pieces of foil” containing a “brown #d substance” and labeled “20.” (Doc.-3Q, PagelD#



1333). On June 19, 2013, the Kentucky State Plaizeoncluded that the “tan chunky substance”
contained no controlled substances. (X4, PagelD# 507 in Case No. 14-183).

2. Subsequent events.

Many of Maupin’s cases went to a grand jury on April 8, 2013. (Dod., BagelD# 151,
Doc. 50-1, PagelD# 1217). Btlte Sanders and Smith casesjokthboth occurred in January,
were not among themin part because the lab results watkegedly not back. (Doc. 50-11,
PagelD# 1320). Instead, those casmsied forward into the summer.

On July 4, 2013, Maupin met with Assistant Gallatin County Attorney Kurt Kruthoffer.
(Doc. 50-12, PagelD# 1336). They discussed both the Johnson and the Smith cases. Maupin left
the meeting concluding that the Kentucky Statdice needed to make a second controlled buy
before they could go to a grand jury withaches against Johnson. (Doc. 50-12, PagelD# 1336).

A few weeks later, on July 25, 2013, Maupin met with Kruthoffer again, and discussed the
Sanders case. (Doc. 23-1, PagelD# 153). Feffitet time, he learned the lab test showed no
narcotics. d. at 15354). Kruthoffer recommended chargif@8anders with trafficking in a
simulated controlled substancéd.(at 157; Doc. 50-1, Pagel¥218). So Maupin attempted to
prepare a complaint for that charge. (Doc. 23-1, PagelD# 157 - 58).

There was no action in any of the threeesagntil October 14, 2013, when Maupin once
again spoke with Kruthoffer. (Doc. 50-11, PHfe 1321). He was planning a “Black Friday”
raid on drug offenses in the Gallatin Countyaafor November 1, 2013. (Doc. 23-1, PagelD# 188;
Doc. 45-2, PagelD# 10881).

In that conversation, Kruthoffer reminded dfan that the Sanders drug test came back
negative. (Doc. 23-1, PagelD# 187). Maupin ésoned for the first time that the tests for both

Smith and Johnson were negatiyi@oc. 50-11, PagelD# 1321; Doc. 50-12, PagelD# 1337). Like



in the Sanders case, Manpntended to pursue a charge for trafficking in a simulated substance.
(1d.).

Yet, Maupin encountered an issue preparing the complaints and went to Assistant Gallatin
County Attorney William Leger for assistance on October 31, 2013. (Doc. 23-1, PagelD# 159).
This was more than two weeks after Kruthofféd tdaupin that the lab tests in the Sanders, Smith,
and Johnson cases all showed no controlled sudestarstill, Maupin told Leger that he “would
like to be able to charge with trafficking Iieroin” in at least the Smith and Johnsosesa (Doc.

45-2, PagelD# 1077). Legemwho also knew the drug test showed no narcotitsat 1077}

sat down with Maupin and typed out a complaint for the Smith and Johnson t&sas1072).

He then had Maupin read ovile complaint for accuracyld, at 1074-75). Leger believed that

if “the person [who] trafficked the substance diot know that it was not heroin at the time they
did it, that they could probably still be charged” with trafficking in herdid. gt 1078). Leger
wanted to “charge tafficking in controlled substancerdt degree, and plead” the charge down
“before it went to grand jury.” (Doc. 2B, PagelD# 194, 199). Leger testified that it is possible
he had never encountered a case involving ttaffg in a simulated controlled substance before
October 31, 2013. (Doc. 45-2, PagelD# 1119).

The result led Maupin to sign a statement hevkmo be false, and which led directly to
indictments against Smith and Johnson. OroBeEt31, 2013, Maupin signed a criminal complaint
affidavit stating that Johnson sold heroin unies grams. (Doc. 50-9, PagelD# 1310). Maupin
later signed a warrant of arrest for Johnson, rapg#tis statement. (Doc. 50-12, PagelD# 1339).
On November 1, 2013, Maupin signed a warrant of arrest stating that Samantha Smith sold heroin

under two grams. (Doc. 50-10, PagelD# 1311).



Maupin acknowledges the information in thoseuwents he signed was not true. (Doc.
23-1, PagelD# 1945). But he admits he willingly signed the documents, and was not forced to
do so. (Doc. 23, PagelD# 193). Indeed, he testifiedtthe was “frequently” asked to sign
incorrect affidavits. I@. at 198).

The Commonwealth dismissed Smith’s case drlay 4, 2014 at the pretrial conference.
(Doc. 50-16). It later dismissedbhnson’s case on April 22, 2014, at a hearing to address
outstanding motions. (Doc. 8[5). At that hearing, Gallatin County Attorney John “Spike” Wright
said:

I've known [Johnson] probably all her life. I've listened to the audio
probably three times ...l don’t believe she was present. . . . ltis
hard to even tell whether there was a transaction. But clearly the
confidential informant states thatesigot the substance from Tara
Johnson. But that couldn’t be physically possible. And | think there
is no way | could move forward with that case. . . . She wasn't, as
best | can tell, [present]. The apartment owner came to my office a
couple of months ago and saidljhson] had never been in his
apartment before. . . . We can’t go forward with the evidé¢nate

I've seen. . .. The best | could telbfin what | have gathered is there
was probably some animosity between [the confidential informant]
and Ms. Johnson.

(Doc. 27 in Case No. 14-cv-183).

The Sanders case resolved slightly diffesenthstead of signing an inaccurate statement,
on October 31, 2013, Maupin signed a complaintsteted Sanders “soldsamulated controlled
substance.” (Doc. 50, PagelD# 1223). The charge for trafficking in a simulated controlled
substance against Sanders was dismigedeebruary 4, 2014. (Doc. 50-1, PagelD# 1226).

Smith and Johnserthe two Plaintiffs who were charged with trafficking in hereifiled
a joint complaint on October 23, 2014, seeking relief for false arrest, malicious prosecution,
wrongful arrest, assault and battery, and puniti@enages. (Doc. 1 in 14-183). Sanders filed a
separate complaint on the same day in aragpaase, seeking the same relief. (Doc. 1).

6



Following discovery, both cases are now ripe for review on summary judgment.
ll. Analysis

A. Probable cause determinations.

Every claim in all three cases presentljobe the Court rests on the question of probable
cause, so the Court will address it at the outset.

1. Constitutional standard.

The Fourth Amendment proscribes the seizurem#raon except “upon probable cause.”
U.S. Const. amend. I¥. “Probable cause exists if the fa@nd circumstances known to the
officer warrant a prudent man in believitigt the offense has been committédifler v. Sanilac
County, 606 F.3d 240, 250 (6th Cir. 2010)(citiBgooks v. Rothe, 577 F.3d 701, 706 (6th Cir.
2009)). Though an arrest based on a facially valid warrant approved by a magistrate provides a
complete defense, this defense can be overcome by showing that the Defemolaimgly and
deliberately, or with a reckless disregard fag truth, made false statements or omissions that
create[d] a falsehood” and “such statements oissions [we]re material, or necessary, to the
finding of probable cause3ykesv. Anderson, 625 F.3d 294, 305 (6th Cir. 2010).

2. No false statements against Sanders.

Maupin did not make any false statements agaiisanda Sanders. Instead, he signed a
statement that Sanders had violated Rev. STAT. § 218A.350 by trafficking in a simulated
controlled substance. At the time he sigtieat statement, Maupin kwethat the confidential
informant said she could purchase heroin from MiréBaladers at Christina Balsinger’s residence,
he had driven the céidential informant to Balsinger’s residence, and the informant returned from

the residence with substances that matchedléfiaition of a simulated controlled substance.

3 The Fourth Amendment is applied here through the Fourteenth Amendment.
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Though it is true that Sanders was not affirmelgivdentified on the audio recording, the context
of the transaction, occurring in a manner constsigth the informant’s statement, lends support
for a reasonable officer in Maupin’s posiii to believe the infonant acquired simulated
controlled substances from Sanderside the residence. Since that was the substance of the
statement Maupin signed against Sanders, Madmnnot show any disregard for the truth
regarding Sanders. And he thereforeedatith probable cause regarding Sanders.

As this opinion will explain below, this determination of probable cause decides all of
Sanders’ claims, and leads to a grant of summary judgment for Maupin in that case.

3. Even if Maupin acted with reckless disregard for the truth regarding
Johnson and Smith, that is not deteninative of a lack of probable
cause.

Maupindid make a knowingly false statement regarding both Johnson and Smith when he
signed affidavits stating Johnson and Smith trafficked in a controlled substance, even though he
knew neither had done so. Tlrainstitutes a “knowingly and deliberately” false statement that
was “material, or necessary, to the finding of probable cagkes, 625 F.3d at 305.

As the Supreme Court recently noted, “a judge’s probedlse determination []
predicated solely on a police officer’'s faltatements” lacks probable cause and creates a Fourth
Amendment concerrManuel v. City of Joliet, _ U.S. __ , 137 S. Ct. 911, 918 (2017)(noting
there was no probable cause when evidence showed two negative tests for narcotics, but officers
signed false statement saying narcotics were ptes¥et, if the initial warrant and its probable
cause determination was based on evidence beyshthpifalse statement, the false statement
may not be determinative on its ovee Id. at 920 n. 8 (noting that a Fourth Amendment violation
occurs “if the proceeding is tainted .and the result is that probable cause is lacking”)(emphasis

added).



Here, that means there could still be phlidbacause if the confidential informast’
statements identifying Smith and Johnson as at@sc dealers were sufficient to constitute
probable cause. (Doc. 23-PagelD# 166 (Maupin stating hesbd his report on the informant’s
statements upon returning to the vehicle)).

4. This case comes down to a tEEmination of the confidential informant’s
credibility, and whether she alone issufficient to establish probable cause
against Johnson and Smith.

Even though Maupin admittedly made a falsesste&int, that alone is not sufficient to show
that the Commonwealth lacked probable cause te iaauarrest warrant for Johnson and Smith.
Instead, probable cause can still be present, even when the officer has made a false statement.
Manuel, 137 S. Ct. at 920 n. 8 (noting that a Fourth Amendment violation od€ths proceeding
is tainted . . and the result is that probable cause is lacking”)(emphasis added).

Here, if there is to be probable cause framy other source beyond Maupin’s statement, it
would come from the identifications that thenidential informant made of Johnson and Smith
on the dates she allegedly attempted to purchasetits. “A law enforcement officer is entitled
to rely on an eyewitness identification to estdbislequate probable cause with which to sustain
an arrest.’Ahlersv. Schebil, 188 F.3d 365, 370 (6th Cir. 1999). But “[p]robable cause is created
only by eyewitness allegations that aeasonably trustworthy, and thus probable cause does
exist where there is an apparent reason for theeoffo believe that the eyewitness was lying, did
not accurately describe what he had seenwas in some fashion mistaken regarding his
recollection.” Courtright v. City of Battle Creek, 839 F.3d 513, 5222 (6th Cir. 2016)(quoting
Wesley v. Campbell, 779 F.3d 421, 4280 (6th Cir. 205)). There must be an “indicia of
trustworthiness and reliability” to give the eyigvess some credibility; otherwise it is a “mere

allegation.”ld. at 521+22; see also Wedley, 779 F.3d at 429.



Here, there is a material question of fadtether Maupin should have suspected the
confidential informant was unreliable. The recoeflects an antagonistic relationship between
Johnson and the confidentiaformant. (Doc. 27 in Ga No. 14-183). Neithelohnson’snor
Smith’s name or voice are heand the audio recordings, (Doc. 24-1; Doc. 24-2), and the Gallatin
County Attorney said he did not think Johnson wasegmeat the alleged sale. (Doc. 24-3). In all,
seven of the 16 controlled buys involving tbenfidential informant aae back negative for
narcotics. (Doc. 50-8). Across those 16 casesetare some discrepargigetween the tapes and
the informant’s statementsSeg, e.g., Doc. 54-1 (informant claims she is purchasing from Chad
Franks, but enters the house looking for Christina Balsinger); Doc. 54-2 (informant returned to the
vehicle with fewer alleged narec$ than the audio indicates ssieould have had)). Further, in
Johnson’s case, the alleged gditEnot occur at her residencedathere is no indication she was
ever at the apartment where the alleged transaction took place.

Therefore, the circumstantial evidence certainly calls into question the informants’
statements that she interacted with and purchasetstance from Johnson and Smith on the dates
at issue in this caseC.f. Legenzoff v. Steckel, 564 F. App’x. 136, 143 (6th Cir. 201w
enforcement utilized two independent identifications). A jury could reasonably conclude that the
confidential informant’s representations to Maughat Smith and Johnson were present at th
alleged sales were not reliable, and tfegeenot sufficient to support probable cause.

B. Wrongful arrest.

To make out a wrongful arrest claim, a Plaintiff must show that the officer lacked probable
causeFridley v. Horrighs, 291 F.3d 867, 872 (6th Cir. 2002). Therefore, this claim rests entirely

on the above determination. Since there was plelz@use against Sanders, her wrongful arrest
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claim fails. But because theisea triable question of fact gmrobable cause against Johnson and
Smith, their wrongful arrest claims survive.
C. Malicious prosecution.
1. The constitutional standard.

Plaintiffsraiseacongitutional claim becauseéndividuals have a clearly established Fourth
Amendment right to be free from malicious prosexuby a defendant who has made, influenced,
or participated in the decision to prosecute tlanpff by, for example, knowingly or recklessly
making false statements that are material to the prosecution either in reports or in affidavits filed
to secure warrantsKing v. Harwood, 852 F.3d 568, 5883 (6th Cir. 2017)(internal quotations
omitted)(citing Webb v. United Sates, 789 F.3d 647, 660 (6th Cir. 2015¥ge also Malley v.
Briggs, 475 U.S. 335, 34@5 (1986). In defense, Maupin raises a qualified immunity argument.

To addressthat Constitutionalconcern,as required by the first prong of the qualified
immunity inquiry, this Court must essentialigdress the merits of the malicious prosecution and
wrongful arrest claimsSee King, 852 F.3d at 580. As the Sixth Circuit has noted, whether there
was a Constitutional violation in these types of cases depemidsast in part-en whether there
was probable cause to make the arrest. 8dCthurt must address the probable cause question
when it considers qualified immunity, evrough it goes to the merits of the claiich.

2. The merits.
The test for malicious prosecution in the Sixth Circuit is:

(1) a criminal prosecution was initiated against the plaintiff, and the
defendant made][,] influenced, or participated in the decision to
prosecute; (2here was a lack of probable cause for the criminal
prosecutiorty (3) the plaintiff suffered a deprivation of liberty, as
understood under Fourth Amendment jurisprudence, apart from the
initial seizure; and (4) the crimihproceeding was resolved in the
plaintiff’s favor.
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Sanders v. Jones, 845 F.3d 721, 728 (6th Cir. 2017)(emphasis added)(clykes, 625 F.3d at
308-09). Plaintiffs must meet all four of those prongs.

As mentioned above, there was adequate plelsaloise to prosecute Sanders, but probable
cause is a question of fact for a jury as to Johnson and Smith. Since that prong of the malicious
prosecution test must go to a jury as to Johnson and Smith, and because the other three prongs are
straightforward, this Court will deny Maupin summary judgment as to Johnson and Smith’s
malicious prosecution claims. If a jury determines that there was no probable cause to prosecute
either, then Johnson and/or Smith will have aletour prongs of the malicious prosecution test,
and will have a valid clairfor relief against Maupif.

D. Maupin’s arguments against the wrongful arrest and malicious prosecution
claims.

Aside from arguing that probable cause wasgmg Maupin attempts to avoid the probable
cause-based arguments by pointing the fingésatstant County Attorney Leger and arguing he
is not eligible for wrongful arrest or maliciopsosecution claims. These claims are without merit.

1. Non-party Leger would be entitled to absolute immunity.

Throughout Maupin’s briefs, he consistgniinplies that Assistant Gallatin County
Attorney William Leger was culpable here besa Leger provided Maupin with poor legal advice.
Plaintiffs have not sued Legearor did Maupin file a third-partgomplaint against Leger. (Doc.
1). If a prosecutor is merely carrying out fisictions as an attorney and advocate for the
Commonwealth, he is entitled tosabute immunity from civil actiondmbler v. Pachtman, 424

U.S. 409, 431 (1976). But if the prosecutor took the further step to act as a witness, he can be

4 Plaintiffs also brought a state law malicious prosecutiaim. That claim is iddital to the federal claim,
except it also adds a requirement of showing malice. Therefore, the result is the same; Smrsdees |o
claim because there was probable cause, but Johnd@naith may have a claim if a jury finds Maupin
lacked probable cause.
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subject to liability if he provide a false statement as a witndsalina v. Fletcher, 522 U.S. 118,
131 (1997). Consistent with that concept, Maugirthe Defendant in this case, presumably
because he provided a knowingly false statemeagjer may have provided bad legal advice, but
he did not step outside his role as the prosecutor and into the role of a witness.

2. Maupin’s argument that he is entitled to absolutemmunity because he
testified before a grand jury is without merit.

Maupin argues he is entitled to absolutenamity because he testified at Johnson, Smith,
and Sanders’ grand jury proceedings. He relieRahberg v. Paulk, 566 U.S. 356 (2012), which

extends absolute immunity, rather than qualifiechunity, to law enforcement officers for their

acts as grand-jury witnesses. Yet, the Sixth Circuit recently expressly rejected this argument.

held that:

where (1) a law-enforcement officer, in the course of setting a
prosecution in motion, either knowingly or recklessly makes false
statements (such as in affidavits or investigative reports) or falsifies
or fabricates evidence; (2) the false statements and evidence,
together with any concomitant rreading omissions, are material to
the ultimate prosecution of the plaintiff; and (3) the false statements,
evidence, and omissions do not consist solely of grand-jury
testimony or preparation for that testimony (where preparation has
a meaning broad enough to encosgeonspiring to commit perjury
before the grand jury), the presumption that the grand-jury
indictment is evidence of probable cause is rebuttable and not
conclusive.

King v. Harwood, 852 F.3d 568, 5888 (6th Cir. 2017). In essence, the Court found that “filing
of a sworn complaint and involvement in laying tiroundwork for an indictment was not immune
from suit simply because [the officer] also testified before the grand jldydt 591 (internal

citations and quotations omitted). ThereforaceiMaupin admits he signed a knowingly false

affidavit in support of Johnson and Smith’s cases, Maupin is not entitled to absolute immunity.
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3. Maupin is not saved from liability smply because he consulted with Leger
before signing a false statement.

Alternatively, Maupin argues that he couhot have committed a Fourth Amendment
violation because he consulted with Leger and provided Leger with accurate inforrSagion.
Legenzoff, 564 F. App’x. atl47. InLegenzoff, state police used a suggestive photo array to have
two eyewitnesses identify a suspddt. at 138. The eyewitness statement formed the basis of
probable cause to arrest the suspect on theft chadge3he Sixth Circuit reversed a denial of
gualified immunity, reasoning that “no evidences leen presented that the officers turned over
untruthful materials or that they showed reckless disregard for the truth to establish probable
cause.”ld. at 147. Critically, the prosecutors were aware of the potentially suggestive nature of
the photo array, and still took the case forward to a judge.

Just as the officers ibegenzoff allowed prosecutors to become aware of the facts of the
case, including the suggestive nature of the phbtaapin told Leger abouhe negative narcotics
test resultslegenzoff, 564 F. App’x at 147 (“the court and the prosecution were well aware of any
alleged deficiencies . . . and ntimeless believed that they sdieed the requirements of probable
cause.”). And the Sixth Circuit has noted that an “oéffavill not be deemed to have commenced
a criminal proceeding against a person when the claim is predicated on the mere fact that the officer
turned over to the prosecution the officerigthful materials.”Sykes, 625 F.3d at 314.

But unlike the officers inegenzoff, Maupin did not stop at merely turning over evidence
to the prosecutor. Maupin went further by describing the situation to Leger, reading over the false
statement that Johnson and Smith had traffickedricotias, and signing that statement. Whereas
the officers inLegenzoff merely made a questionable decision to organize a potentially suggestive
photo lineup, Maupin went further by making a knowingly false statement on the record to support

probable causel egenzoff itself distinguished these kinds‘@intruthful” statements and “reckless
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disregard for the truth.'ld. at 147;see also Gregory v. City of Louisville, 444 F.3d 725, 758 (6th
Cir. 2006)(liability can follow when an officer makésnaterially false statements either
knowingly or in reckless disregard for the truth to establish probable cause for an arrest”).

Therefore, Leger’'s knowledge of the facts slo®t alter the Court’s analysis regarding
Johnson and Smith.

4. Having probable cause for a lesser rated offense is not sufficient on these
facts.

Maupin argues that a lack of probable cause to arrest Johnson and Smith for viotating K
REev. STAT. § 218A.350 (trafficking in a controlled substanisenot fatal. Instead, he believes the
officer is saved from a Constitutional violation if the officer would have had probable cause to
arrest the plaintiff for a lesser included offen&eery v. King, 110 F.3d 12, 13 (6th Cir. 1997). In
Avery, federal agents arrested a woman for forcibly impeding a law enforcement investigiation.
at 13. Yet, the officers lacked probable causéhar charge, since the woman did not threaten to
use force.ld. at 14. The officers were saved, though, because “proof of probable cause to arrest
the plaintiff for a related offensis also a defense which maytiée the arresting officer to
qualified immunity.”ld. And there was probable caus@iery to arrest the Plaintiff for violating
a statute criminalizing the willful or knowgnobstruction of law enforcement activitiéd. Since
that statute was entirely subsumed within the charged offense, and since the arresting officers had
sufficient probable cause to arrest the Plaintffthat lesser offense, the Sixth Circuit held that
there was no Fourth Amendment violation when the federal agents arrested the woman without
probable cause for the more serious offertbeat 15.

Maupinargueghat Avery is directly applicable to this cas Under his logic, there are at

least two lesser included offenses that Maupin likelgt probable cause for: attempting to traffic
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in a controlled substance and traffiok in a simulated controlled substarficeConsistent with
Avery, probable cause for either of those offenses would cure any lack of probable cause for the
trafficking in a controlled substance charge.

Yet, the Sixth Circuit has expressly distinguisife@ry from facts like those presently
before the Court. 1Kuslick v. Roszczewski the Court stated that:

Avery involved an unlawful arrest dfa arising out of a warrantless
arrest, whereas [Plainti§f claims arise out of an arrest pursuant to

a warrant procured through alleged falsificatiohkere is good
reason to treat qualified immunity differently in these distinct
contexts In warrantless arrest cases suchAeay, an officer is
confronted with a rapidly developing situation and makes the on-
the-scene determination to arresstmeone in the reasonable-but-
mistaken belief that the arrestmmmitted a crime whose elements,

it turns out later, were unmet, though the arrestee’s conduct did
satisfy the elements of a different crime. The officer's mistake in the
Avery case is in no small part technical: he is correct in believing the
arrestee susceptible to arrest, and mistaken only as to which crime
the arrestee committed@hat officer is in a thoroughly different
position than the [officer] here. . .who, from a position of safety

and retrospective deliberation, ecides to falsify details of the
arrestee’s conduct in a sworn statement made to a magistrate in
order to obtain authorization for a retaliatory arrest. Telling lies

to a magistrate in order to concoct probable cause is no technical
violation of the law, and qualified immunity surely does not require
us to countenance such behavior, if indeed a jury concludes that is
what occurred here.

Kuslick v. Roszczewski, 419 F. App’x. 589, 594 (6th Cir. 201&mphasis added)see also Kinkus
v. Village of Yorkville, 453 F. Supp. 2d 1009, 1015 (S.D. Ohio 2006)(distinguishiegy on the

same ground).

SKY.REV. STAT. § 506.010(1); K. REV. STAT. § 218A.350.

® To the extent the Sixth Circuit is mixed on the gioestf whether probable cause for a lesser included
offense cures a lack of probable cause for the offense charged, that is nhot unusual. Two other circuits say
such lesser offense probable cause is not sufficieimison v. Knorr, 477 F.3d 75, 8384 (3d Cir. 2007);
Posr v. Doherty, 944 F.2d 91, 100 (2d Cir. 1991). But one Circuit has held that it is suffiBreaks v.
City of Aurora, 653 F.3d 478, 485 (7th Cir. 2011). Other courts have only ruminated on the Sabject.
Harrington v. City of Council Bluffs, lowa, 678 F.3d 676, 683 (8th Cir. 2012) (Colloton, J., dissenting).
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Kuslick is directly on point with Johnson and Smith’s cases. IKkdlick, Maupin had
sufficient time to deliberate on the proper dgrand was not making a spur-of-the-moment
decision in the field. And lik&uslick, Maupin signed a knowingly false statement under those
unemotional conditions. Thus, consistent vKilslick, Avery’s rule does not apply to this case.
Instead, the Court should solely judge whether there was probable cause to charge Johnson and
Smith with the offense of trafficking in a contied substance, and not whether there may have
been probable cause for lesser included offenses.

E. Assault and battery claims.

Plaintiffs also bring a state law claim for agsand battery against Maupin. They believe
that Maupin assaulted and battered them when he arrested them without probable cause. The
above conclusion that Maupinarest of Sanders was pursuant to probable cause dgebide
guestion in her casesee 6 Am. Jur. 2d Assault and Battery § 110 (“Police officers are privileged
to commit a battery pursuant to a lawful arf@stBut the uncertainty on probable cause in Johnson
and Smith’s cases leawvéhis an open question.

Under Kentucky law, “[a]ssault is a torthich merely requires the threat of unwanted
touching of the victim, while battery requires an actual unwanted touctdagks v. Fritsch, 39
S.W.3d 474, 480 (Ky. Ct. App. 2001). The intent requice these torts is only the intent to make
the threat or to make contact; thereechenot be an intent to cause hawfitale v. Henchey, 24
S.W.3d 651, 657-58 (Ky. 2000anks, 39 S.W.3d at 480.

Because there is a triable issue of factoawhether Maupin had probable cause to arrest
Johnson and Smith, and because an unlawful azoedt ground a claim fasssault and battery
from Johnson and Smith, this Cowill deny Maupin’s motion for sumnmg judgment on the

assault and battery claims from Johnson and Srtitkill grant the motion as to Sanders, though.
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lll. Conclusions
Therefore, having reviewed the matter, and being otherwise adMiS&&IODRDERED that:

1. Maupin’s motion for summary judgmeiboc. 45 in 14-182) is GRANTED in part and
DENIED in part as follows:

a. Maupin's motion for summary judgment regarding plaintiff Miranda Sanders is GRANTED,;
b. Maupin's motion for summary judgment regarding plaintiffs Tara Johnson and Samantha
Smith is DENIED.

2. Tara Johnson and Samantha Smith's motion for summary judgment (Doc. 24 in 14-183) is
DENIED.

This st day of August, 2017.

L. Signed By:
* J. Gregory Wehrman j;& 2/
United States Magistrate Judge
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