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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
NORTHERN DIVISION AT COVINGTON

CIVIL ACTION NO. 2:17 -cv-25 (WOB-CJS)

SATISH DOSHI PLAINTIFF
VS. MEMORANDUM OPINION AND ORDER
GENERAL CABLE CORPORATION, ET AL., DEFENDANTS

In the present matter, Plaintiticing on behalf of a putative class ioidividuals or entities who
purchased or otherwise acquired General Cable’s common stock duri@ipfisd®eriod, alleges that
Defendant General Cable, Defendant Gregory B. Kenny, and Defendant Brian J. Rolalzded § 10(b)
of the Securities Exchange Act of 1934, 15 U.S.C. § 78j(b) and Rtié® pPomulgated thereunder, 17
C.F.R. § 240.106. Plaintiff also alleges that DefendarKenny and Robinson violated 8§ 20(a) of the
Exchange Act. The defendants filed respective motions to dismiss all tliesonght against them. (Docs.
75, 76, 77).

Having previously heard oral argument and taken this matter under submiksi@ourt no
issues the following Memorandum Opinion and Order.

Factual and Procedural Background
1. General Cable

General Cable (“GC") is a wire and cable manufacturer based primarilyghladd Heights,
Kentucky. The individual defendant€Gregory Kenny and Brian Robinserserved as GC’'s Chief
Executive Officer and Chief Financial Officer, respectiyelyring theClassPeriod. (Doc. 69 {1 332).

In addition to its North American endeavors, GC has extensive internationaliape@nd it derives a
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large percentage of its revenues from these overseas divistbr{s60).The relevant foreign subsidiaries
werein Portugal, Angola, Thailand, China, and Egyfut. {1 3438).

In the early 2010s, GC began to realize that, through certain fanweiigies, GC committed several
violations of theForeign Corrupt Practices Act (“FCPA”). In December of 2012, certain GQigxes—
which purportedly included Defendant Robinsemeceived aninternal Audit report that identified
excessive payments to a particular agent in Angtdaf{ 148, 154). The report also recommended that
GC establish a global policy for using agents salds representatives, but GC failed to take any subsequent
action on this matter until the fall of 2013 when it conducted an onsite relteW.167). After thioonsite
review, GC reported its findings to the SEC and DOJ in January of 2014] {63) This prompted
investigations by both departments that culminated in settlements betweandGie DOJ and SEC,
respectively, in December of 201&1.(T1 170, 173). These settlements revealed the extensive nature of the
FCPArelated issues, and GC admd to knowing that certain subsidiaries had been acting in violation of
the FCPA since 2011ld. 1 146).

2. General Cable’s Statements During the Class Period
a. General Cable’sregular SEC filings.

The Class Period for this action runs from February 23, 20 bruary 10, 2016ld. at 1). In
compliance with EC regulations, GC filed regular reports throughout the class pevitdh were signed
by Kenny and Robinsonld, {1 175, 178, 192, 194, 202, 204, 211). In these filings, GC routinely informed
investors of risks that were associated with its overall business. For examgleOihli Form 1.&K—filed
on the starting date of the Class PerigdCincludeda section appropriately titled “Risk Racs” in which
it stated that it is “subject to a number of risk factors listed belolw{¢hvcould have a material adverse
affect on [its] financial condition?’(Doc. 7516 at 3). GC identified the listed risk factors as “all of the
known material riskand uncertainties that they know to exist” but cautionedtiditional, unknown risks

may also impair its busines$d)).

1 The Court may review the full text of these documents since they are oefdrand quoted in the Amended
Complaint.In re Omnicare, Inc. Sec. Litigr69 F.3d 455, 4689 (6th Cir. 2014).

2



One of the risk factors was that certain foreign and U.S. laws applidieitoirtternational
operations, including the FCPA. GC stated that “[a]lthough we have implechpolicies and procedures
designed to ensure compliance with these laws, there can be no assuramaeetmgioyees, contractors
and agents will not take actions in violation of our policies, particuerlye egand our operations through
organic growth and acquisitionsId( at 13). This statement was repeated in every ForK 40d Form
10K/A that was filed during th€lassPeriod, andvas also incorporated by reference in every Fors®10
and Form 16Q/A during this time. (Doc. 69 T 76). GC had regularly repeated this statemenEorrits
10K since at least December of 200d. (] 176).

GC also explainedpecificallythat it is sulect to risks that come with doing extensive international
business. This included conducting operations in countries that ahggher risk of being targets of
economic and political destabilization, international conflictsirigive actions by forgn governments,
nationalizations or expropriations, changes in regulatory requiremietsdifficulty of effectively
managing diverse global operationsterrorist activities, adverse foreign tax laws and the threat posed by
potential pandemics in countsi¢hat do not have the resources necessary to deal with such outbidaks.” (
1177) (emphasis in original). These risks, per GC, are particulaglytbaid in certain countries, including
Angola, Thailand, and Indiald)). These statements wespeatedn the same SEC filings as the statement
regarding GC’s FCPA progran(See id 1 178, 193-94, 203-04, 212)13

GC also included a certification on its 2011 FormKlthat related to the effectiveness of its
internal controls over financial reportingC&laimed the management had evaluated the effectiveness of
the internal control over financial reporting and “concluded that intearatol over financial reporting
was effective as of December 31, 2011d: {{ 179). This was included in the 2012 Fd@Qs for the first
and second quarterdd({ 180). Lastly, there were additional certifications which were requindéru

Section 302 of the Sarbanes Oxley Act of 20G2 related to defendants Kenny and Robinson as CEO and



CFO, respectively. These certifications made extensive assurances as to treurdismbmtrols and
reliability of financial reporting.(Id.  183).

Through publication, republications, and incorporations by reference, thésmatts-with one
exceptior—were repeated by Gthroughout the Class Period. The exception is GC's statement that
management had evaluated the effectiveness of the internal cortrdirancial reporting and found it
effective; it was issued on February 23, 2012, and repeated only on March 30, 2012, and June 29, 2012.
(Id. 97 17980).

b. GC’s disclosures of the FCPAviolations.

In August of 2014, GC disclosed publicly that it had alerted the DOJ and SE€ pottmtial
FCPA violation in Angola.Ifl. T 164). GC followed up in September in a separate disclosure and also
revealed that it was reviewing certain payments in its Thailand and Indigiopsrar possible FCPA
“implications.” (Id. § 165). In order to address flaws that it had discovered in its FGigfAgon, GC stated
that it was implementing seening processes for international sales agelatsy (224). Following the
September disclosure, GC’s stock prices fell more than 1A94] 19).

In October, GC announced that it was divesting its Asia Pacific and Abjmenations. (Doc. 69
20). According to a conference call conducted the following day, GC made thi@aétisrder to better
focus onits core operations in other parts of the wo(ld.  167). In this same call, Robinson updated the
callers on the SEC and DOJ investigations byireg that GC had undergone extensive reviews and was
making improvements to strengthen their FCPA compliance program. (D&6).76C’s stock fell 6% the
following day. (Doc. 69  232).

GC'’s final relevant disclosure was issued on February 10, 2016e,TBE announced that the

FCPA investigation was substantially completed and it updated the aofqunofits that would likely be

2 These were filed in GC’s 2011 K first two quarterly reportéor 2012 (“1Q 2012 and 2Q 2012 Forms-Q0),
2011 16K/A, 2012 Form 16K, 3Q 2012 Form 1@, 1Q Form 2013 1@, 2nd 2011 Form 18/A, 2012 Form 10
K/A, forms 10Q/A for 1Q-3Q 2012, 1Q 2013 Form 4Q/A, 2Q-3Q 2013 Form 1@, 2013 Form 14K and 1Q 2014
10-Q. (Id. 17181, 184, 195, 204, 214).



disgorged as an outcome of this investigatitoh. { 169). However, it also revealed that there were other
suspicious transdions with FCPA implications that may require an additional profit disgoent of,
potentially, $33 million. Id. 1 169). Following this final disclosure, GC’s stock fell 31.61% on aayr
11, 2016. Id. 7 238).

c. GC enters intosettlements with theDOJ and SEC.

Despite GC’s disclosures to investors regarding F@#téted issues, the extent of the FCPA
violations was not fully revealed until it entered into sapmesettiements with the DOJ and the SEC. On
December 22, 2016, GC entered into a fRoosecution AgreemertNPA”) with the DOJ in which it
admitted that it committed several FCPA violations from 2003 thr@@45. (d. T 39). GC also entered
into a Ceas@andDesist Order (“CDQO”) with the SEC, which detailed the same FCPA violafich§. 42).
Most relevant here are certain admissions that GC made regarding its FCRRoenprogram in these
documents, specifically the NPASde, e.qid. 11 40, 77, 84-85,122).

The NPA states that:

GC, acting through certain executives agmployees . . . knew that certain of its foreign

subsidiaries used certain thiparty agents and distributors to make corrupt payments to foreign

officials in order to obtain and retain business in certain countries. Nonsth@@&nowingly and
willfull y failed to implement and maintain an adequate system of internal d@ogpuantrols
designed to detect and prevent corruption or otherwise illegal paymemdsaggts.

(Doc. 75-12 at A-2—A-3).

The NPA also reveals that a certain highel executive became aware of potential FCPA
violations in Thailand in 2011, and “General Cable took no further action dndotlitake any steps to
implement adequate internal accounting controld."gt A-6 - A-7). The NPA acknowledges that GC has
enhanced its pgram and “engaged in extensive remedial measures” to prevent this sort ¢of &

happening againld. at 2). GC also agreed to “adopt new or [] modify existing internal dsptmmpliance

codes, policies, and procedures” to maintain an effective sydterat B-1).

3 The Court can consider the full text of the NPA and CDO in this motiorubedacan consider the “full text of the
SEC filings, prospectus, analysts’ reports atatements ‘integral to the complaingven if notattached, without
converting the motion into one for summary judgmeBbVee v. Coopers & Lycbrand C.R2v2 F.3d 356, 3661
(6th Cir. 2001) (emphasis added).



The CDO is similar. The SEC found that GC hadaale ofEthics that prohibited these sorts of
payments and explicitly stated that the FCPA applied to GC aethjidoyees. (Doc. 783 at 3. It also
found that this same code required all transactions to comply withrdedecurities laws that required
GCC to maintain books, records, and accounts that accurately and fairly teflesactions, and a system
of internal accounting controls designed to provide reasonable asssithat GC's financial statements
will be accurate and completeld().

Despite this, the SEC found that GC failed to adequately train its eegslog order to ensure
compliance with the FCPAIJ.). This resulted in a highly ineffective program: many of Gfoigign
subsidiaries had no internal accounting controls through which they could saféymwth third-party
entities and some employees were generally unaware that the FCPA even appéedizethtions.|d.
at 34). It also details speddally how the FCPA compliance program failed in Angola whiesd were
no additional internal accounting controls implemented until months after tiad ied flags were raised.
(Id. at 45). Similarly, the SEC acknowledges that GC has extensively improved its system.

d. Confidential Witness Accounts of the State of GC’s Compliance Program

Plaintiff dedicates a substantial amount of his Amended Complaint to severahtsctmm
confidential witnesse$'CWs") who were employed at GC during the Class Reo in the years
immediately preceding the Class Period. (Doc. 69 95443The most prominent confidential withesses
are CW 1 and CW 2. CW 1 waged in 2012 to b¥ice President of Internal Audit at GC and was in that
position during th&lass Period(ld. 43, 93). CW Ieported, at least partially, to Robinsadid. § 43).CW
1 was hired in the third quarter of 2012 supposedly in order to fis @G@dken” Internal Audit department.
(Id. 7 93, 96)CW 2 was a manager in Internal Audit during the Class Period, and repogettydiv the
Vice President of Internal Auditwho would seemingly be CW 1ld( T 44). Many other CWs were
auditors forGC, with only some working as auditors during the Claso&e(d. 1 4548). According to
these CWs, GC had extraordinarily inefficient policies and procedoremsuring compliance with the
FCPA. CW 1 explained that GC did not provide adequate F§pregific training and resources to its
Internal Audit depament. (d. 11 10405). GC also failed to conduct formalized global risk assessments,
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which help companies design and implement systems meant to address spedffedidisks. (d. 7 113,
115). Per multiple CWs-including CW 2—GC did not test its confipnce with the FCPA, either, which
would have helped it discover weaknesses and violatilshq[f( 116, 118).

As part of CW 2’s responsibilities, CW 2 conducted onsite visits at foreigrdsaress. (d.  44).

CW 2 recounted incidents from these foreign subsidiaries that should beeel &C to potential FCRA
compliance issues. CW 2 stated that many of GC's ROW subsidiaries were lidiffimork with and very
defensive” when they had to work with Internal Auditd. (] 149). CW 2 discovered an émbal
memorandum in the ROW division that stated that “auditors were ‘not your friendsbaly give the
auditors what they ask for.”1d.  151). At some undisclosed time, CW 2 also found an email that also
seemed to contain a plot from a South African operation to conceal thhedsa that an Internal Control
accountant was in South Africad( 152). CW 2 brought this to Robinson’s attention but said that, while
Robinson told CW 2 to “calm dowréind that he would get to the bottom ofGWV 2 neer heard from
Robinsorabout the incident againd().

CW 1 also alleged that Robinson was regularly informed of supposed inefiésiemd needs for
improvement. Id. 1 93). Allegedly, CW 1 informed Robinson of many concerns regarding GC'’s ‘&tdfici
FCPA compliance program” but Robinson was “nonrespons[ive]” to these congérmag. 95). While
CW 1 offers no specific allegations as to Kenny’s knowledge, CW 1 beliewetKdrany simply relied on
Robinson when it came to issues such as compliafidedt 1 96). The CWs overall create a picture that
GC’s management was largainreceptiveto efforts to improve its compliance progrand. (Y 9497).

The reason for this, according to CW 1, seemed to be that “since there had been no di&tA vi
uncovered to date, the Company’s FCPA compliance must be suffidart.94).CW 1 alleged that this
“head in the sand” mentality was inconsistent with the level of exp@Qraced through its international
operations. Ifl. T 94).As the NPA and CDO realed, the program had many deficiencies that allowed

multiple violations to occur.



3. Procedural History

An original complaint against GC, Kenny, and Robinson for alleged violations oéfegéeurities
laws was filed in January of 2017 in the Southern District of New . @®&c. 1). Pursuant to 28 U.S.C. §
1404(a), the parties agreed to transfer venuedd=tistern District of Kentucky. (Doc. 9nce a lead
plaintiff wasappointedy this Court, (Doc56),Lead Plaintiffthen filed an Amended Complaint in January
of 2018. (Doc. 69)Defendantghereafter filed respective motions to dismiss all claims brobagainst
them. (Docs. 75, 76, 7Mefendantgeach attack the merits of Plaintiff's claims, and GC also asks that this
matter be dismissed for being untimely.

Analysis

1. Plaintiff's claim is not barred by the statute of limitations sincethe facts, specifically facts
relating to scienter, were not discoverable before 2016.

Defendant G€argues that Plaintiff's claims are untimely since the factual allegations megardi
the ineffective system and the apparent risks were all availa#?laintiff by the end of 2014, including
facts related to Defendants’ scienter. (Doc. 75 é21)@ However, GC fails to recognize the extent to which
Plaintiff relies on the factual findisgrevealed in the NPA and CB&specifically for support in his
allegations regarding scienter.

Section 10(b) claims have twear statutes of limitations. 28 U.S.C. § 1658(b)(1). The peloed
not begin to run until the “plaintiff did discover or a reasonably diligeaihpff would have ‘discover[ed]
the facts constituting the violation.Merck & Co, Inc.v. Reynolds559 U.S. 633, 653 (201(lteration
in original). The starting point is thus not when the plaintiff would have begun invésgdattwhen they
would have actually discovered the fadtk. Scienter is one of the facts constituting a 10(b) violation
hence plaintiffs need to be able to discover facts suppahigscienter clainfNolfi v. Ohio Ky Oil Corp.,
675 F.3d 538, 547 (6th Cir. 2012). “Storm warnings” that indicate something is wrongdontipany’s

representations are not enou@ee d. A fact is “discovered” once a reasonably diligent plaintiff would

4 Defendants Kenny and Robinson join Defendant GC's Motion to Dismiss intitstg. (Doc. 77 at 1 n.1; Doc. 76
at 1).



have enough information to adequately plead the facts in a complidiat.v. BangashNo. 15cv-12688,
2017 WL 4334912, at *4 (E.D. Mich. July 11, 201giti6g City of Pontiac Gen. Emps. Ret. Sys. v. MBIA,
Inc., 637 F.3d 169, 175 (2d Cir. 2011)).

Even if GC were correct in claiming that Plaintiff could have discoveredrtith regarding the
deficiencies in GC’s program in 2014, it is hard to see how Plaintiff had sulffigicts to plead scienter at
that time. Throughout this enti@assPeriod,GC repeatedly offered assurances that it had a system in
place and effective internal controls over its reporting. There isngpthithese disclosures to reveal that
GC was not as surprised as anyone else to learn of the flaws that lead tootla¢ieasi

It was not until December of 2016 that Plaintiff could plead with any partiguthat GC was
awareof issues related to its prograin the NPA specifically, GC admitted that it knew it had an ineffective
and inadequate FCPA compliance programstased in the NPA, GC knew that it had employees making
illegal payments and it “knowingly and willfully failed to implement andintain an adequate systeimn
internal accounting controls designed to detect and prevent corruption or othikegideayments by its
agents’ (Doc. 7512 at A-3). Further, it “knowingly and willfully failed to address thekmown
weaknesses.(Id.). While Plaintiff also relies on an assortment of confidential witegsthe NPA
specifically provides insight into GC’s staté mind and this information was wholly unavailable to
Plaintiff prior to December 2016.

While GC maintains that information regarding scienter was available itttifPlm 2014} this
argument is undercut by Plaintiff's reliance on the admissions found in the(RBc. 69 § 187, 246, 249

52). Prior to this settlement, Plaintiff had little to no evidence to stgmy scienteallegation Thus,

5Doc. 75 at 20. GC incorrectly relies on this Court’s conclusion that thigmiafion was “available” in 2014. This
statement lacksantext. In an earlier suit involving these same defendantsptamtiff moved to file a Proposed
Complaint involving similar claims regarding the FCPA compliance mmgboshi v. GenCable Corp, No. 2:14

cv-22, 2015 WL 2229233, at *3 (E.D.Ky. May 12015). Plaintiff in that case asked the Court to reopen the case and
amend the complaint to incorporate newly discovered evidence regardinguffeeient internal controls. This Court
found that the evidence had been available to the plaintiff pritwet&€ourt’s entry of judgment and, consequently,
could not be newly discovered evidenlzk.



Plaintiff was largely unable to plead his claim with any particulgmityr to 2016 and GC’s argument that
this claim is barred by the statute of limitations therefore.fails

2. Plaintiff failed to sufficiently state a valid claim under § D(b) for any of the challenged
statements.

a. The applicable standards for § 10(b) and Rule 10-b5 claims.

At the motion to dismiss stage, the Court must “accept plaintiff's aitewaas true and construe
the complaint in its favor.In re Omnicare, Inc. Sec. Litig769 F.3d 455, 469 (6th Cir. 24)1 There are
six elements for a § 10(blaim: “(1) a material misrepresentation or omission by the defendant; (2)
scienter; (3) a connection between the misrepresentation or omission ancttieese or sale of a security;
(4) reliance upon the misrepresentation or omission; (5) econassicand (6) loss causatioid’ (quoting
Matrixx Initiatives, Inc. v. Siracusand63 U.S. 27, 37-38 (2011)).

Securities fraud claims not only require plaintiffs to sattbfg litany of elements, but they also
implicatetwo additional frameworks that further complicate matters. Because § b3 volve fraud,
Rule 9(b) of the Federal Rules of Civil Procedure applies and requires tipdacuno ‘(1) specify the
statements that the plaintiff contends were fraudulent, (2) igightf speaker, (3) state where and when
the statements were made, and (4) explain why the statements were frau@daghérty v.Esperion
Therapeutics, In¢905 F.3d 971, 978 (6th Cir. 2018).

The most significant pleading challenge, however, comes from the Prieateities Litigation
Reform Act (“PSLRA”"). Pursuant to the PSLRA, a plaintiff must “specify etatesent allegedthave
been misleading” as well as the “reason or reasons why the statement is misleaflilS.CL § 78u
4(b)(1). While Rule 9(b) would allow a plaintiff to plead the state of mind gengtialyPSLRA demands
more: “the complaint shall, with respeotdach act or omission alleged to violate this chapter, state wit
particularity facts giving rise to atronginference that the defendant acted with the required state of mind.”

15 U.S.C. § 784b)(2) (emphass added).

5“The United States Supreme Court has recognized that the scope of R&lésldiextensive with the coverage of
§ 10(b). As a result, like the Supreme Court we will use § 10(b) toteebmith the statutory provision and the Rule.”
Omnicare 769 F.3d at 469 n.1 (internal quotations omitted).
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The Supreme Court issued guidamseto how courts must analyze motions to dismiss 8§ 10(b)
claims:

First, . . . courts must, as with any motion to dismiss for failure to plead a ahaivhioh relief can

be granted, accept all factual allegations in the complaint as tr@&e=condcouts must consider

the complaint in its entirety, as well as other sources cordisarily examine when ruling on Rule

12(b)(6) motions to dismiss, in particular documents incorporatedhietcomplaint by reference,

and matters of which a court may tgkedicial notice. The inquiry . . . is whethall of the facts

alleged, taken collectively, give rise to a strong inference ohtgeienot whether any individual
allegation, scrutinized in isolation, meets that standard Third, in determining whetér the
pleaded facts give rise to a “strong” inference of scienter, the courtakashto account plausible
opposing inferences.

Tellabs, Inc. v. Makor Issues & Rights, #6851 U.S. 308, 322-23 (2007) (emphaBeoriginal).

When deciding if a complaint pleads facts giving rise to a strong inferersmeoter, “a court
must consider plausible, nonculpable explanations for the defendantluiat, as well as inferences
favoring the plaintiff.”ld. at 324. A complaint must @€ facts that create an inference that is “cogent and
at least as compelling as any opposing inference one could draw from the émed. &l

b. Plaintiff's challenged statements from GC's SEC filings.
In his Amended Complaint, Plaintiff identifiesrtle categories of allegedly falardmisleading
statements:

First, Defendants falsely assured investors that General Cable had &npenpolicies and

procedures designed to ensure compliance with the FSRéond Defendants misleadingly

discussed thagks posed to the Company’s operations in overseas markets where, unbeknownst to
investors, widespread FCPA violations were occurfTinrd, Defendants falsely represented that

the Company’s internal controls over financial reporting were effective.

(Doc. 69 § 174 Yemphases in original)

Defendants attack each statement and argue that these statements are not nels=ialhd f
misleading. They further allege that Plaintiff failed to adequately pleiatitec as to any defendant.
Plaintiff's claims for each statement fail for varyingseas, so each stateménaddressed in turn.

c. GC's statement regarding its compliance program is not actionable sinceritade
no assurances that the system was effective and merely stated that &dha
program, which is not false or misleading.

As explained above, GC included a “Risk Factors” section in its SEC filinggghout the Class

Period.In this section, GC explained that there are various laws and regulatsmtsaged with its overseas
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operations, which included the FCPA. (Doc. 75-16 at 13). In the Amended ComplaimiffRtaiuses on
a particular part of GC’s statement immediately following its statementéhtatin laws, like the FCPA,
apply toits international entities*we have implemented policies and procedulesigned to ensure
compliance with [the FCPA].” (Doc. 69  17@lteration in original) Pursuant to the PSLRA, Plaintiff
explains that this was false or misleading because Defendants “knew or wereyseaaieks in not
knowing that (i) General Cable lacked the components of an effective corporate compliagcp. . .
. (1d. 1 185).

The parties disagree as to what specifically Plaintiff alégethe Amended Complaint that
explains why this statement was false. Defendants ahgiié€taintiff is claiming GC misleadingly stated
its program was effective when it actually made no assurancesinegtre efficacy of any progranit
merely stated that it had a program. (Doc. 75 atRi@)ntiff argues that this statement was falseabee
GC “failed to implement even the minimum requirements of an @f&eECPA compliance program” to
the extent that there essentially was not a program in place. (Doc. 102%8t Plaintiff clarifies that,
because the program was allegedly extremely deficient, “even if thehodds that GC had a policyhich
it did not, the statements were materially misleading because they were not designetkmemntgd to
ensure compliance.ld. at 26) (emphasis added).

While Defendants are closer to the truth regarding Plaingffeyations, there is some grey area
as to whether Plaintiff challenges the existence or the efficadheoprogram. Many of Plaintiff's
allegations clearlgenteraroundhe alleged inefficiencgf GC’s program: GC did not haveVen the basic
elements of auitableFCPA compliance program;” GC did not havenaeaningfulor effectiveprogram”
to ensure compliance; former employees confirmed that GC lacked “the comporeamgffectiveFCPA
compliance program;” and GC “knew or [was] severely reckless in not kgawat . . . General Cable
lacked the components of affectivecorporate compliance program . . . .” (Doc. 69 |1 8, 77, 78, 185)
(emphases added).

Similarly, many of the confidential witness accounts center arourtikflegencies that made GC's
program ineffective: it did not provide sufficient staffing and resesito ensure compliance; the auditors
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in Internal Audit were not specifically trained for the FCPA; and G&€ “efully inadequate” staffing
and resourcesof Internal Audit! (Id. § 102, 104, 105). Plaintiff also boldly asserts that GC “did not
implementany FCPA-specific policies, procedures, or internal controls to prevent FCPA iviaddtand
had “wholesale disregard” for its FCPA responsibilitiés. § 6) (emphasis addedyowever, as Plaintiff
points out, he also claimed that the deficiencies rend&@s compliance program “virtually neexistent

... (d. 1 269).

To the extent that Plaintiff alleg&C did not have any programlaintiff is incorrect The SEC
found that GC had a Code of Ethics that specifically stated that the Fgfiédato GCemployees and
that they were prohibited from giving consideration to public officials,ssnéithorized by law, and it
prohibited excessive payments to third parties. (DoelFat 3).It also required all “transactions to be
executed only with management authority, general or speciftmmpliance with federal securities laws
that required GCC to maintain accurate books, records, and accounts thatehcaurd fairly reflect
transactions, and a system of internal accounting controlgnéesto proide reasonable assurances that
GCC'’s financial statements will be accurate and completigt). (Thus, Plaintiff canngplausiblyclaim
that GC failed to havany FCPA-compliance program.

As for the statement in general, in order to be actionable, the statement must be ffaikleading
and it must concern a material faGmnicare 769 F.3d at 470. While neither paggidresses this issue
the Court is hesitant to find that this statement is material. “[W]e hagdetire that ‘misrepresented or
omitted facts are material only if a reasonable investor would keeveed themisrepresentation or
omission as having significantly altered the total mix of informatnale available.”ld. at 472 (quoting
In re Sofamor Danelérp., Inc, 123 F.3d 394, 400 (6th Cir. 1997)). “Context matters when determining
materiality.” Forman v. Meridian Bioscience, IndNo. 1:17CV-774, 2019 WL 590358, at *10 (S.D. Ohio

Feb. 13, 2019) (citin@mnicare 769 F.3d at 478).

7 By incorporating the confidential witness accounts here, the Cownt &tributing full weight to them or otherwise
including them in its analysis as to whether GC issued false or mislesmitementsSee Higginbotham v. Baxter
Intern’l Inc., 495 F.3d 753, 7567 (7th Cir. 2007). At this point, the Court is merely including them in amptteo
properly characterize Plaintiff's claims regarding GC'’s statements.
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While Plaintiff has complied wh the PSLRA by identifying a particular phrase he claims is
misleading and false, it is important to remember what GC actually siéddisclosures rather than what
itis alleged to have said. In these filings, GC saidttjalighwe have implemented polices and procedures
designed to ensure compliance with these |dmese can be no assurance that our employees, contractors
and agents will not take actions in violation of our policies, partiguda we expand our operations through
organic growth ath acquisitions.” (Doc. 75-16 at 13) (emphasis addEudis statement vaguely references
GC’s commitment to abiding with applicable laws and regulatidashe Sixth Circuit said about similarly
vague statementsegarding legal compliance, it provides G@hw'a great amount of wiggle room.”
Omnicare 769 F.3d at 478. GC is not saying thas tomplying with laws—rather, itonly said that it has
designed programs fostercompliance and compliance still may not always occur.

Further undercutting matatity is the fact that, as Plaintiff alleged, this statement had regularly
appeared in each Form-KOGC filed since its Form 18 for the fiscal year ending in 2007. (Doc. 69
176). The vague nature of this sentence and its borderline boilerplaty quitigainst its materialitgee
Omnicare 769 F.3d at 478. I®mnicare the Sixth Circuit seriously questioned whether defendant’s
statement that it “believe[d] that we are in compliance in all material raspébtfederal, state and local
laws” was material because it also was regularly repeated in filings anarsimigueld.

TheOmnicarecourt found that it was materidpwever because of context: there had been issues
with legal problems regarding n@ompliance in theompany’s recemtast which meant an investor may
put more weight on statements of compliandeHere, there is no similar context until at least 2014 when
GC began revealing to investors that it had disclosed pot&@iaA issues to the DOJ and SEC. No
investor had anspecial reason to place weight®€'s statements regarding legal compliance until it had
notice of complianceelated issues. The importance of these statements would have grown as time went
on and more issues arose, but it is hard to see how therg atext to earlier statements that would
render this statement material in the same way a@mnm&carestatement.

Moreover, GC'’s statement provides for even matitudethan the statement i@mnicare The
defendant ifdDmnicaresaid that it believed was in compliancwith relevant lawsld. GC made ngimilar
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statement regarding the state of its complianitesimply said that it had implemented policies to ensure
compliance while also fully acknowledging that compliance may not always mappeher, it seems
doubtful that a reasonable investor’s opinion on whether to investesdept upon a vague statement that
the company tries to comply with the laBurely reasonable investors strive to invest in companies they
believecomply with the laws ¥hout the company having to explicitly say it tries to operate lawflilgat

is, itis hard to see how a reasonable investor would find this statement material

However, while the Court has serious doubts regarding theriaddy of this statement, itiwheed
the Sixth Circuit’s warning that courts “must tread lightly at the metitedismiss stage” for materiality
becausehey donot have a full understanding of investor behavior and economic consequenraes7?2.

The Court also notes that, asudikd to above, statements regarding compliance may have gained
materiality as the FCPA#ssues emerged. Thus, the Court assumes without deciding that this stagement
material.

The statement must still be objectively falsenuisleading, thoughAs explained above, Plaintiff
alleged that this statement was false because Defendants knew, or were recklesaowingt khat it
“lacked the components of an effective corporate compliance program . . . ."6@%d85). The problem
is that GC nevesaid it had an effective compliance program. It made no guarantees domipdiance
program. Rather, it said that there are “[v]arious laws and regulationsisiedowith our current
international operations” and “[tlhese laws and regulations include importxaod eequirements, U.S.
laws such as the FCPAand local laws prohibiting payments to governmental officials and otherptor
practices.” (Doc. 786 at 13) (emphasis added). Immediately thereafter, it said that “we haeeiempéd
policies ad procedures designed to ensure compliancethétbe laws which includes the FCPAIA.)
(emphasis added).

Thus, not only does Plaintiff miss the markibferring any sort of assurance as to the program’s
efficacy, he also incorrectly implies that G@id anything specific about the FCPA. GC acknowledged that
its overseas operations were subject to several laws and regulatichgling the FCPA-but it then only
made a vague statement that it had policies and procedures designed to ensuananifh all
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applicable laws. This is the extent of what GC chose to say in these disclosuseapfdyy and it has
implemented policies and procedures to ensure compliance with those laws.

There is therefore a wide discrepancy between what GC actuallgrshidhat Plaintifargues is
misleading. The Sixth Circuit has said that disparity between generéikeethis is relevant to “whether
the misstatements were objectively false . Qninicare 769 F.3d at 48£laintiff argues that “defendants
had nobasis to make any representation as to the existence or effectiveness omirene FCPA
compliance program.” (Doc. 101 at 25). As an initial matter, GC did not make [anegeeatation as to the
effectiveness of its programit merely said that it had pgrams designed to ensure compliance with laws.
Further, GC did have a basis to make an assurance regarding the simple existeqregfin since the
SEC found that GC explicitly addressed the applicability of the FCPA ahgroaedures designed to
preventillegal payments. (Doc. 753 at 3).

Rather than support Plaintiff's argument, the cases he relies upon fuethkesd why it is
inappropriate to find that this statement was false or misleadiigvdcare the corporate defendant made
assurancethat it had addressed specific FDA observationgsswkdother statements regarding particular
concerns brought by the FD&ov't of Guam Ret. Fund v. Invacare Corjo. 1:13CV1165, 2014 WL
4064256, at *4 (N.D. Ohio Aug. 16, 2014). It was thgsecificstatements that created liability when the
defendant tried to “downplay[] and mischaracterize[] them in disclegaréhe investing publicld. at *7.
The same is true iBofl: there, the defendant made statements about maintaining certain stamdhrds
requiring particular criteria to be met, and the court found ths actionable because the plaintiff alleged
that the defendant’s “actual lending practices fell short of thredards Bofl represented to investoig.”
re Bofl Holding, Inc. Sec. LitigNo. 3:15cv-02324GPCKSC, 2016 WL 5390533, at *® (S.D. Cal.
Sept. 27, 2016pee also Meyer v. Jinkosolar Holdings @dd., 761 F.3d 245, 251 (2d Cir. 2014) (holding
thata company’s statements regarding specific compliance measures were misleading since the compan
knew those measures were failing to prevegulatory violations)In thesecases, the defendants were

responding to specific issues or makjmgcise statements that were later revealed to be false. Here, Plaintiff
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allegesnothing more than a generalized assurance that GC has policies and procedymed tieginsure
compliance with laws.

In its reply, GC relies on a case that is more directly on poiritldmaldi, the defendant made
similarly general statements that it had “implemented a global compliance progaddréss the legal and
regulatory requirements that apply to our compaige operations” and it had “developed and
implemented policies and procedures designed to ensure strict complian@nbyous personnel with the
FCPA ... ."Menaldi v. Ochziff Cagtal Mgmt. Gp., LLC, 277 F. Supp. 3d 500, 512 (S.D.N.Y. 2017). The
court found that these statements were not false bettedefendandid have a program in place and it
made no statements regarding the program’s effiedtcgimply stated that it existettd. Further likening
this case to GC’s, thdenaldidefendant had also committed several FCPA violations and had entered int
agreements h the DOJ and SEQd. at 50708. Thus, the system had similarly failed by allowing
violations.However, the court still refused to find that these generic statements were falisteading.
Id. at 513.

Plaintiff's claim is essentially that GCigery general statemerggardingall applicable laws and
regulationswas rendered false and misleading because of a very specific pratéeed to the FCPA
While the effects of this problem created large issues for GC, that does nat thamgture ofvhat GC
actually said. Further, “[ulnder plaintiff's theory of its case, any companyh#sat compliance program
and discloses that program in even the most austere terms would be répsirddcto to disclose any
possible deviation that came toatisention.”In re FBR Inc. Sec. Litig544 F. Supp. 2d 346, 360 (S.D.N.Y.
2008).Because GC made no assurances beyond saying that it had programs designed tovgrigureeco
with laws, this statement is not objectively false or misleading and is timatle under § 10(b).

d. Because GC did not know that its overseas operations would fail if @tould not
rely on corrupt business practices, it did not have a duty to discloseithas a risk.

Plaintiff's second category of allegedly false and misleading statements islaisd to GC'’s
identified risks. Plaintiff argues that GC disclosed risks iiggr‘the economic, political and other risks

of maintaining facilities and selling products in foreign countries;luding “the difficulty of effectively
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managing diverse globaperations” in countries like Angola, Egypt, India, and Thailand. (Doc. 69 § 177).
According to Plaintiff, this was false and misleading because “(i) these disdasuitted the fact that one
of the primary risks facing the Company’s operations in thesatdes as of the date of these statements
was the fact that General Cable was dependent upon corruption in order itatdait[s] overseas
operations, and (ii) an inability to sustain these practices, either due tiwgbaleform abroad or
enforcemat at home, would have a material adverse impact on the Company’s continued apénation
those countries.ld. 1 186). That this was the primary risk facing GC’s overseas operations is clasdec
when GC had to stop engaging in FCPA violations, its'feaced to divest its overseas operations.” (Doc.
101 at 32). Plaintiff therefore connects GC’s decismexit its operations in its Asia Pacific and Africa
operationgn October of 2014 with its FCPA violations: GC was working with the DOJ and SH@ at
time it closed these divisiorad, presumably, was stoppiitg corruptpractices, which allegedly caused
its business to fail in those countries.

Again, the statement must be actionable in order to satisfy the § &q(b)ementsmeaningit
must be a statement or omission pertaining to a materiaCfanticare 769 F.3d at 470. Because Plaintiff
is alleging an omission by stating that GC faileddisclose the “primary risk facing the Company’s
operations in these countries,” a different analysis applies thas iéne a misrepresentatidd. at 470.

Further, the Sixth Circuit distinguishes between different kinds of inforomattontained in
misrepresentations or omissiohd. “When an alleged misrepresentation concerns ‘hard information’
‘typically historical information or other factual information that is objegy verifiable—it is actionable
if a plaintiff pleads facts showing that te@tement concerned a material fact and that it was objectively
false or misleading.ld. (quotingSofamor Danekl23 F.3d at 401). In contrast is soft information, “which
includes predictions and matters of opiniaddluski v. United Am. Healthcare Corp27 F.3d 564, 572
(6th Cir. 2008) (quotingSofamor Danek123 F.3d at 401). For soft information, “a plaintiff must
additionally plead facts showing that the statement was made witfidaige of its falsity. Omnicare 769

F.3d at 470 (internal quotations omitted).

18



Because this is an omission, there must be a duty to disclose. “A duty to affirgpndiseébse may
arise when there is insider trading, a statute requiring disclosuess mlevant in this case, an inaccurate,
incomplete, or misleadingipr disclosure.ld. at 471 (internal quotations and alterations omitted). When
a plaintiff alleges that a defendant failed to disclose softnmition the plaintiff must sufficiently allege
that the information was “virtually as certain as hard factiscamtradicts the prior statemend’ (internal
guotations omitted). “Whether newly acquired soft information is sufficieotigiete to trigger a duty to
disclose will undoubtedly depend upon the facts in a given case, and the nature of both dieclosure
and the new information will determine whether new information makesaa gisclose false or
misleading.”ld.

While GC relies on the Sixth Circuit’'s unpublished decisioBamdali v. Yum! Brands, Inc620
F. App’x 483 (6th Cir. 2015), the Court finds that the decisicZeilskiis a bettecomparison. In Zaluski
the defendant allegedly failed to disclose that it had violated itsacbrwith the State of Tennessee and
that it was at risk of sanctions or termination of the contract. 527 F53@af his information constituted
the “potential consequences” of the defendant’s actions and was “soft informhatiaid not give rise to
a duty to disclose.ld. This was also true because the plaintiffs did not allege any factsetleatied the
defendant knew any of these potential consequences would @tcliherefore, there was no duty to
disclose.

Similarly, any forced cessation of GC’s operations in these countries was tgbatmmsequence
of its actions and it was not information that had to be disclosed until it waalljircertain to occur.
Plaintiff has connected the dots and inferred that, because GC announced it waghersdiraperations
after it had to stop making corrupt payments, it must have depended uporottopegayments in order
to sustain those operations. However, when GC announeesb iexiting these divisions, it said it was
doing so in order to focus on “core strategic operations in North America, Latmidsnand Europé
(Doc. 69 1 167)Plaintiff has offered only his own inference as to why that was nettheehas not alleged

any facts that GC actually closisl operations because they were unsustainable without corruption.
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More importantly, though, Plaintiff alleged no facts that GC knew thabuadvhave to shut down
these operations if it could not continue engaging mugb practices. Similar tdaluski Plaintiff has not
alleged facts that reveal GC knew more than it said. Because this was sofatidgor Plaintiff has to meet
the actuaknowledge standard and Plaintiff has altogether failed to do so. Foedlsizn, GC did not have
to disclose the alleged risk that was omitted.

e. Plaintiff has sufficiently plead that GC’s statements regarding itsinternal
controls were false and misleading.

Plaintiff's final challenged statement relates to GC'’s internal accwuointrols. In its 2011 Form
10K, 1Q 2012 Form 1@, and 2Q 2012 Form 1Q, GC stated that its management had conducted an
evaluation of its internal control’s effectiveness, and “[a]s a result of thcegs, management concluded
that internal control ovdinancial reporting was effective as of December 31, 2011.” (Doc. 69 1 179). GC
did notrepeatthis statement throughout the Class Period, though, and it was-issuee after June 29,
2012—thus, it was not issued for the majority of the Class Period. Apparenttp this absence, Plaintiff
also alleged that particular certifications are allegedly false becaus®ttreyer to internal controlsld.

1 183). Pursuant to Section 302 of the Sarbanes Oxley Act of R8AAy and Robinson signed CEO and
CFO 302 Cetrtifications, respective{{SOX certifications”) (Id. T 181). These were regularly repeated
throughout the Class Period, and made several general assurances regardingedisetbgmnismsnd
internal controls over financial reporting.

According to Plaintiff, these statements wiaise or misleading because the Defendants “knew or
were severely reckless in not knowing that . . . General Cable lacked theramtyp of an effective
corporate compliance prograior FCPA, including sufficient policies, procedures amigrnal controls
designed to ensure compliance with the FCPA'slanittiery and accounting provisions . . . 1d.(T 185)
(emphasis added). This was false because, as the NPA revealed, GC knehathakeficiencies in its
internalcontrols and it “knowingly and willfully failed to implement and maintain an adeggiastem of
internal accounting controls designed to detect and prevent corruption or othikegédeayments by its

agents.”[d. 1187). The CDO likewise found that “a number of [the Company’s] foreign subsslladked
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internal accounting controls for doing business with tpiaty entities on sales to government customers.”
(Id. 1 188) (alteration in original).

Defendants argue that this statement is not false or misleading because it doegent the
FCPA. GC was making assurances as to its financial reporting, whicuésais unrelated to whether it
had internal controls for FCPA violations. (Doc. 75 at JOjis is true for both GC’s general statement
regarding itdnternal controls and for the SOX certifications: neither has any comméatthe FCPA.I.
at 31).

The Courtshares some of GC'’s concerpsyticularlyregardingthe SOX CertificationsThis is
partially due to PSLRA requirements. As explained above, plaintiffs are requiredpaxify each
statemeritthat it alleges is misleading. 15 U.S.C. § #Bb)(1)(emphasis addedyor the other challenged
other statementsPlaintiff clearly satisfies this requiremerin each, Plaintiff highlights particular
provisionsthat he alleges to be false that it is abundantly certain as to what his claim is based upon
(Doc. 69 11 1767, 179). That same sort of clarity is nmgsfrom Plaintiff's allegations for the SOX
certifications since Plaintiff, seemingly, includes the majaritthe SOX certification without emphasizing
any particular portion as being false or misleadiid). 183). This is especially problematic besa, as
another court has recognized, SOX certifications do not make any exelisgurances regarding the
FCPA.In re InVision Tech., Inc. Sec. LitjgNo. Co403181 MJJ, 2006 WL 538752, at *6 (N.D. Cal. Jan
24, 2006). Thus, in the instance where tjais most crucial, Plaintiff has seemingly failed to meet his
burden.

Plaintiff does attempt to cast some light on the matter inea f@ragraph by lumping various
phrases from the SOX certificatior&sC had “designed” internal controls “to ensure” disclosure of
material information and “provide reasonable assurance regarding the tgliabilits financial
reporting™—in with the other challenged statements in a large paragrapbxgplainswhy all of these
statements are false. (Doc. 69 § 18®)e Caurt assumes, then, that these are the statements Plaintiff

believes to be misleading or falisethe SOX certifications.
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While the Court is aware that this barely passes PSirRéter and that other courts have declined
to find these SOX certifications falémsed orFCPArelated reasons, the Court finds that Plaintiff has
adequately plead the falsity of these statements. Plaintiff is largely aldesoob@cause the NPA and CDO
clearly reveal that, despite GC’s assurances otherivisagd deficient internal accounting controls aind
incorrectly recorded various corrupt payments.f{f 18788). Because the problematicémal accounting
controls identified in the NPA and CDO are technically part of GC'sabvBnancial internal control
system, the fact that GC had admitted deficiencies and that it failedhe$i® issues renders its statements
regarding the efficacgf these internal controls misleading in light of information now kndmnicare
769 F.3d at 478. Thus, this statement is actionable.

f. However,Plaintiff has failed to adequately plead that GC acted with the requisite
scienter in making this final category of statements.

Finally, Plaintiff must satisfy the PSLRA’'s strict scienter requiremieynt pleading “with
particularity facts giving rise to a strong inference that the defeaaéed with the required state of mind.”
15 U.S.C. 8 784(b)(2). The Sume Court has defined scienitethe securities fraud conteas the intent
to deceive, manipulate, or defraugtnst & Ernst v. Hochfelderd25 U.S. 185, 193 (1976). The Sixth
Circuit has identified various kinds of scienter requirements that aredéspempon the kind of statement
that is being made. If a statement is present or historical‘thetstate of mind required is recklessness.
Recklessness is defined as highly unreasonable conduct which is an extremgealé&pan the standards
of ordinary care. While the danger need not be known, it mustlbasttso obvious that any reasonable
man would have known of itMiller v. ChampiorEnters.Inc., 346 F.3d 660, 672 (6th Cir. 200®)ternal
guotations omitted)Because hard information is historical or other factual informationmégtal state
for allegedly false misrepresentations of hard informatiothésefore at leastecklessnessSee id.
Omnicare 769 F.3d at 470. When a misrepresentation relates to soft information thioeigPlaintiffs
will need to allege particular facts demonstrating that defenadtactual knowledge that their statements
concerning soft information were false or misleading at the time that they \ade"@mnicare 769 F.3d

at471.
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GC'’s statements that it had determined “internal control over finamgaltng was effective” is
soft information since it is GC's perception of its internal contMkile Plaintiff's allegations regarding
the SOX certifications lack clarityt seems that the reliagbon provisions would also constitute soft
information. SeeDoc. 1 185) 4lleging that GC falsely or misleadingly stated it “had ‘designed’ sefft
internal controls ‘to ensure’ the disclosure of material information provide reasonable assurance
regarding the reliability of [its] financial reporting . .”) (alteration in original). Thus, Plaintiff must allege
sufficient facts to establish that GC actually knew the falsity of itersetts when it issued them and that
it acted to defraud the publ8ee Omnicare’69 F.3d at 4884 (imputing knowledge of a corporate officer
but dismissing because there were insufficient facts to establistinéhabrporation acted to defraud the
public).

As to whether GC knew what it was saying was false, the Court finds that btdidsnGC has
repeatedharguedit was making statements regarding its overall financial regasystem and the internal
controls for itsgeneralfinancial status. Per the NPA, what GC actually kneweaéficientwas a very
specific problemGC

knowingly and willfully failed to implement and maintain an adequate wysié internal

accounting controldesigned to detect and prevent corruption or otherwise illegal payments by its

agentslin particular . . General Cable had deficient internal accounting controls that did notaequir
and/or ensure . (a)due diligence for the retention of thighrty agents and distributaréb) proof

that services had been rendered by tipedties béore payment could be made to them)

oversight of the payment process to ensure that payments were made pursudrdd¢tuebterms

or that payments were reasonable and legitimate
(Doc. 75-12 at A-3) (emphasadded).

Thus, what GC knew about itsternal controls is at odds with the general assurance it made
regarding internal controls for its overall financial status. The samgeifor the SOX certifications: these,
again, ensure nothing specific to the FCPA and are collective statemenits cempanywide financial

system. It is hard to say that, based on this very specific sort of deficieGcactBally knew itdroad,

companywide statements were falSe.

8 As mentioned above, the Sixth Circuit also allows recklessness to bpraprigte mental state for § 10(b) claims.
Recklessness is “highly unreasonable conduct which is an extremeudefram the standards of ordinanare.
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This disparity also weighs against finding that GC acted with the requitgtetio defraud the
public. The Sixth Circuibftenlooks to a list of nine neexhaustive factors that are relevant in determining
if a defendant acted with scienter. Thase commonlyeferred to as thelelwig factorsand theyare

(1) insider trading at a suspicious time or in an unusual amount; (2) dicergetween internal

reports and external statements on the same subject; (3) closenessiratmallegedly fraudulent

statement or omission and the later disclosure of inconsistent informdji@udence of bribery
by a top company official; (5) existence of an ancillary lawsuit chargamglfby a company and
the company’s quick settlement of that suit; (6) disregartieinost current factual information
before making statements; (7) disclosure of accounting informatiorciinesway that its negative
implications could only be understood by someone with a high degree of sopbisti¢@}ithe
personal interest of certain directors in not informing disintedegirectors of an impending sale
of stock; and (9) the selfiterested motivation of defendants in the form of saving their salarie
jobs.

Helwig v. Vencor, In¢.251 F.3d 540, 552 (6th Cir. 200hhrogated on other grounds by Tellabs, Inc. v.

Makor Issues & Rights, Ltd551 U.S. 308 (2007).

What GC allegedly knew regarding its internal controls applies to the secosxfdctors. The
Sixth Circuit has stated that the second faetdivergence between internal reports and external statements
on the same subijeetis often the “key factor” in finding the defendant acted with scieteugherty 905
F.3d at 981. By at least December of 2012, there was an actual report reg@likeRted deficiencies
in GC’s internal controts-the Internal Audit reporfrom Angola. As the NPA stated, the Internal Audit
revealed issues with GC's relationship with a tpedty agent and “[tlhereafter, the Company failed to
establish adequate internal accounting controls and General Cable Cortitelecbto make corrupt
payments tahe agent in excess of the contractually required amounts.” (Del2 @b A5). Thus, this

constitutes an internal report that presented divergent infornfabionGC'’s assurances thas itinternal

control over financial reporting was effective” andtthdad “designed” appropriate internal controls to

Recklessness requires more than negligence and is akin to consciegardisBefore drawing an inferenof
recklessness, courts typically require multiple, obvious red fldgsionstrating an egregious refusal to see the
obvious, or to investigate the doubtfuDbshi v. Gen. Cable Corp823 F.3d 1032, 1039 (6th Cir. 2016) (internal
guotations omitted). While the Court finds this to be soft information requaghgal knowledge, Plaintiff would also
fail under a recklessness standard. Being made aware of a very spedifempregarding the company’'s FCPA
obligations, yet assuring investors as to finahcontrols overallis not the “multiple red flags” that evidence a desire
to avoid the obvious or investigate the doubtful.
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“provide reasonable assurance regarding the reliability of its fedanegiorting.” (Doc. 69 1 179, 185)
(alteration omitted)This also constitutes current information that was disregarded.

However the disparity between what GC knew and what it said, again, cuts in GC/'Sdaviot
finding scienter. As the Sixth Circuit has found, disparities in geherahtter for scienter as well as for
finding a statement false or misleadi®ge Omnicare769F.3d at 484PDoshi v.Gen.Cable Corp, 823
F.3d 1032, 1042 (6th Cir. 2016). “Importantly, in cases where we have found scienter thcentyf
pleaded, this disparity did not exisDmnicare 769 F.3d at 484. Hence, these factors do not weigh strong
in favor of scienter since the false statement does not align with the kn@smaribn.

Plaintiff argues that the third, fourth, and fiftelwigfactors also weigh in favor of scientédoc.
101 at 4647). The third factor, closeness in time, ieefdosed by Sixth Circuit precedent. In the fidsishi
decision, the panel rejected and®y gap between an allegedly fraudulent statement and latersdiclo
of inconsistent informatiorDoshi 823 F.3d at 1042. Here, there is almost the exact same timeframe. GC
allegedly issued a false statement in its May 6, 2014, disclosure since it ednthé same SOX
certifications. However, it revealed on August 1, 2014, thiaadt reported potentiaiolations in Angola
to the SEC and DOJ. (Doc. 69 11 48 213). This is an 8day gap, which is one day longer than what
the Sixth Circuit rejected iDoshi For this reason, this does not weigh in favor of scienter.

The fourth factor—evidence of bribey by a top official—does not clearly weigh in favor of
scienter, either. The widespread bribenthis instance constituted the actual FCPA violations. Plaintiff
does not explain how thasoweighs in favor of scienter in that GC was acting to defthagublic. The
fifth factor, ancillaryfraudlawsuits and the company’s quick settlement, likewissdot weigh in favor
of scienter. Plaintiff argues that this factor is satisfied thidB@'s settlements with the DOJ and the SEC.
(Doc. 101 a#7). Itis technically true thathis factor considers settlements entered into by the defendant.
However, to say that GC's settlement is like the settlements encompassed by this factanienable
proposition. GC self-reported results of its internal investigations toERea®d DOJ, and received credit
for fully cooperating with the thregear investigation that it brought upon itself through itssbrting.
(SeeDoc. 69 11 170, 17%oc. 7512 at 1; Doc. 783 at 11). ThidHelwig factor refers to the aditional
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lawsuit in which the opposing party initiates the investigation int@tiporation’s wrongdoing by filing
a lawsuit, and the corporation acts quickly to sweep information uneleughbefore it is known to the
public. See City of Monroe EmpRet. Sys. v. Bridgestone Cqrg99 F.3d 651, @8(6th Cir. 2005)
(describing how Firestone entered into settlements in which the partiesl dgreenceal discovery,
“damaging documents” were returned to Firestone, and the settlement agrebemstdvesvere sealed).
Consequently, this factor does not weigh in favor of scienter.

Therefore, only twddelwig factors weigh in favor of scienter, and their strength is undercineby t
wide gap that separates what GC knew and what it ShalCourt also acknowledges that, whileksdwig
factors have been used in pdstlabscases, the Court must hebellabsinstruction “not to scrutinize each
allegation in isolation but to assess all #legations holistically.” 551 U.S. at 326ee also Dougherty
905 F.3d at 981 (determining which of tHelwig factors were satisfied). Thus, while these factors weigh
against finding scienter, the Court will construe the complaint as a whdleonsidr these factors as part
of its overall analysis.

Plaintiff also points to the NPA and CDO admissions as evidence of sciéstexplained above,
these admissions establish that GC knew its internal controls were inadegaaténghird-party agents.
(See, e.gDoc. 69 1 246). These admissions further establish that GC knew it coirRGIRA violations.
(See, e.qgid. at  243). But these admissions doneskalthat GC knew it was misleading the public when
it made a statement regarding its entinaficial reporting status and certain SOX certifications. The NPA
and CDO reference internal accounting control deficiencies, but they, dganotcontain any admission
covering GC's financial reporting and controls overall. Hence, whavisated inlte NPA and CDO is
only a small part of the statement GC made to its investors.

Plaintiff also relies on confidential witnesses to establiah &C knew of “several incidents that
raised ‘red flags’ regarding the lack of internal controls . . . aCtrapany’s overseas subsidiaries.” (Doc.
69 1 260). But these alleged “red flags” are simply CW 2’s accounts that der&gn subsidiaries did
not willingly cooperate with Internal Auditors. While the Defendanggiarthat the confidential witness
accouns should be discounted for various reasons, the Court need not decideeigidttar give this
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account since it is altogether irrelevant regarding GC’s statement foreitalldinancial internal control
mechanisms. Thatarticularforeign subsidiaries did not enjoy working with Internal Auditors, or even that
they actively sought to conceal activities from them, does not make this statexuduotent.

Plaintiff argues that, because GC'’s overseas operations were part of GCtpeoationsit is
reasomble to believesC was aware of these issues when it miageabovestatements. (Doc. 101 at45
46). Plaintiff iscorrectthat courts have found statements regarding a company’s core opdmbensore
indicative of scienterSee In re Huffy Corp., Sekitig., 577 F. Supp. 2d 968, 1000 (S.D. Ohio 2008).
Assuming that GGlerived the majority of its revenue from dgerseas operationseeDoc. 69 | 60the
Court isstill unpersuaded that this means that GC acted to defraud when it made these stafdments.
inquiry is the same: whether GC had scienter when it made a generalized stiteitsdiriancial reporting
overall while knowing a very specific issue related only to FCPA complianke.féct that GC relied
heavily upon its overseas operations still does not estahhshfirst, GC actually knew these statements
were false because of an FCR#lated issue, and, secondly, that it was acting with scienter.

Becausave mustemploya holistic analysis, the Court also considers the fact that GC repurchased
its ownstock during the Class Period when the stock prices were allegedly infgede.g.Doc. 757 at
24). Other courts have found that this “undermines afgyrénce of scienterl'B.E.W. v. Limited Brands,
Inc., 788 F. Supp. 2d 609, 631 (S.D. Ohio 205&k also Beaver Cty. Retirement Bd. v. MGgion Inc,

No. 1:0#CV-750, 2009 WL 806714, at *24 (S.D. Ohio M&5, 2009) (finding that the Company'’s
decisbn to repurchase its stock, when viewed in conjunction with other factors, weggiagtacienter).
The Court joins these otheourtsand finds that this weighs against scienter as to GC.

To summarize, GC knew that a very specific facet of its intezoatrols had failed andias
inadequate. GC knew that it did not have controls that provided a sotficamework for dealing with
third-partiesin the identified subsidiarieend GC knew that this allowed it to violate the FCPA in particular
countries But this does not mean that GC knew its overall internal controls over falaapiorting were
not effective, nor does it mean that GC knew its SOX certificatiamisich do not specifically relate to the
FCPA—were false. Moreover, none of these facts alfegstablish that GC acted with scienter when
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issuing these statements, even when viewed collectively. The faots dbange the nature of what was
said—that, generally, GC believed its financial controls were effective and @elsignensure material
information was reported.

Further, as mandated Bgllabs the Court must consider other plausible inferentekabs Inc,
551 U.S. at 314The most plausiblaference is aeiteration of the same principle echoed throughout this
section: when GC made assurances regarding its financial reporting internalscomérall, it did not
believe it was speaking falselgor was it acting to deceive the public. Further, while GC mentioned the
FCPA in its “Risk Factors” section, thestatements appeared irhet sections of GC’'s SEC filings and
Plaintiff has not alleged that these sections referenced the EZiP8equently, it is entirely plausible that,
when GC made statements regarding its overall financial reporting systaegtieited them to be sound
despte a specific FCPAelated issueFor these reasons, Plaintiff fails to adequately plead scienter and his
§ 10(b) claim against GC fail

g. Plaintiff also fails to adequately plead thatRobinson and Kennyacted with the
requisite scienter.

Plaintiff's § 1Qb) claim is also brought against the Individual Defendants,rRohiand Kenny.
(Doc. 69 1 300). Each has challenged this claim on similar bases as GC. TH:@otmat Plaintiff failed
to adequately allege that either Robinson and Kenny acted \igihtesg and his claimagainstthem
likewise fail.

Plaintiff includes several allegations regarding Robinson and whaupgosedlyknew that
contradicted GC's statements described above. The most damning piece of evidarsteRadpinson is
his receipt of the 2012 Internal Audit report regarding the issues in Arigjalatiff alleges that Robinson
received a copy of the official audit report that identified potentitdigal payments that were being made
to an agentin Angolald. 1 156). ThesEC commented on potential aspects of this Internal Audit and noted
that, thereafter, GC “failed to implement any additional internal adit@uoontrols in response to the

internal audit report until at least eight months after General Cablel igsuadit report, in August 2013.”
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(Id. 1 158).1t is reasonable to inférased on the SE@rovided information, therthat it related to internal
control deficiencies.

While Robinson argues that his receipt of this Internal Audit does nailiganean he “reviewed
the 2012 report, let alone that he would have understood it meant that bréasetgkmg place if he had
read it,"the Court acceptas true that Robinson waequired to sign off on all audit reports and presume
that Robinson read it prior to signing off on i€ampareDoc. 77 at 11with Doc. 69 { 156). Thus, by
December of 2012, Robinson was allegedly aware that there were issues with GG& auetros in
Angola that allowed these violations to ocdalaintiff relies on several confidential witness accounts, as
well, in establishing that Robinson was aware of issues. Many of theseesttigegard GC's FCRA
compliance program in genefahough, andire not related to issues regarding the internal controls.

Plaintiff does allege one specific confidential witness encounter tlegedlly “raised ‘red flags’
regarding the sufficiency of General Cable’s internal controls and camopligrogram” at GC’sverseas
subsidiaries(Doc. 69 1 149)CW 2 recounted that GC’s ROW subsidiaries were difficult to work with and
describednternal documentatiothat revealedhese subsidiaries did not want to cooperate with Internal
Auditors. (d. 11 149, 15352). This account is problematic for two reasons. The first is tisab#rd to see

how this clearly should have informed Robinson that his statement regardinggthalinontrols for GC’s

9 While the Court holds that GC’s statements regarding the FCPdrammoin general are not actionable, these
confidential witnessaccounts would not create liability for Robinson anyway. “While cooften discount
information provided by anonymous sources, plaintiffs may rely on aemtfal witnesses if they plead facts with
sufficient particularity to support the probability tlzaperson in the confidential witness’s position would possess the
information alleged.Doshij 823 F.3d at 1037 n.2. Here, while Plaintiff introduces severaidsnifal witnesses, the
most relevant are CW 1 and CW 2 and they are described with paiticbbecause their positions and responsibilities
are sufficiently detailed to ensure that they possess the informaéigmptofess to hav&ee d. However, much of
what these witnesses describe is largely unhelpful for Plaintiff astiduge for twoe@asons. The first is that the only
actionable statement refers to GC’s internal controls over financiaitirggp and these withess’s account are largely
related to other inefficiencies and flaws of the FGEdnpliance program in general, and do not rethedlRobinson
knew about issues related to the internal controls specifically. Secondhebatwvitnesses reveal regarding even the
FCPA program in general is largely unhelpful since “[c]onfidestiairces cannot be used to merely parrot conclusory
allegations contained in the complaint, but [they] may assist securitigsgtaintiffs so long as they are not vague
and conclusory.Zwick Partners, LP v. Quorum Health Corplo. 3:16¢cv-2475, 2018 WL 2933406, at * 5 (M.D.
Tenn. April 19, 2018)Thus, CW 1's accounts that CW 1 “routinely communicated CW 1’s concéttmsespect to

the Company’s FCPA compliance to RobinsoRgbinson gave a “nonresponse” when CW 1 expressed concerns;
and that Robinson was “not receptive” when CW 1 “raised the foeediditional resources and a formalized FCPA
compliance program” are largely unhelpful since they are conclusdryague. (Doc. 69 1 93, 95, 96).
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overall financial reporting system was false or misleading. Second, while @&g2dly told Robinson
about these incidents, Plaintiff does not allege specifigdlisnCW 2 spoke to Robinson about thihis
is an important omissn because it does not establish that, when Robinson spoke, he knew what he said
was false or misleadingee Omnicare/69 F.3d at 483.

Plaintiff also points to statements made by Robinson because these stapmrtainisto fhis]
close oversight and kaledge of the Company’s internal controls” and this contributes to a finding of
scienter.(Doc. 101 at 43). PlaintiffncludesRobinson’s statements that the “management ,teard
Robinson specificallypwned the issue of internal controls and had “skitine decisiormaking of the
company and the flow of information” to make sure that management was aware ofasteappening in
GC’s operations.|Iq.) (alterations omitted). None of this pleads with particularity what thew"iof
information” revealedd Robinson, though, or what he actually knew. Similar statements have been rejecte
for failing to plead with particularitySee Indiana Elec. Workers’ Pension Trust Fund IBEW v. Sraw
Inc., 537 F.3d 527, 535 (5th Cir. 2008) (holding that an individual's boast that “there is nothing in thi
company that | don’t know” was insufficient to support a strong inferenseiefter);In re Cardinal
Health Inc. Sec. Litig426 F. Supp. 2d 688, 724 (S.D. Ohio 2006) (rejecting plaintiff's allegations that the
individual defendant’s statement that he was “knowledgeable” of the conapan$responsible” for its
financial statements as too broad and conclusory to establish scieptEnsdd’s generalttgtements are
likewise insufficient to establish scienter. Thus, while there are specédigatitbns regarding Robinson in
the Amended Complaint, they fail to establish Robinson knew what heezewtifis false.

While Plaintiff regularlyalleges what G@ndRobinsorknewin the Amended Complairthe same
is not true as tdndividual Defendant, Kenny. The most that Plaintiff alleges about Kenny is thal C
believed Kenny relied on Robinson for compliance issues and that Kenny and Robinsord lzotheah
in the sand” attitude. (Doc. 69 11 92, 98)s explained above, the PSLRA imposes exacting pleading
requirements on plaintiffs that require them to plead “with partituli@cts giving rise to a strong inference
that the defendant acted with the required state of mind.” 15 U.S.C:4@gR)(A). These two allegations
wholly fail to meet that standard.
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Despite Plaintiff's contentions, Kennynamedseemingly on the sole basis of his position. Plaintiff
alleges that Kenny had access to materiatpuintic information and he therefore knew that the company
had omitted material information or that its representations wkse. f@oc. 69 § 33). But Sixth Circuit
law is clear: “fraudulent intent cannot be inferred merely from thevichatal Defendants’ psitions in the
Company and alleged access to information. Without more, Plaintiffe faiéet the PSLRA requirement
to state with particularity facts giving rise to a strorfgii@nce of scienterPR Diamonds, Inc. v. Chandler
91 F. App’x 418, 432 (6tiCir. 2004). The mostoncreteallegationas toRobinson—the 2012 Internal
Audit report—is not connected to Kenny in any way. Plaintiff offers no allegation&#raty ever received
the report, let alone read it and understood there were issues with the Angoiei auetrols. Thus, even
where Plaintiff's allegations are strongest, they are unconnecteshtoyK

Plaintiff attempts other routes to establish the scienter of both dindivDefendants, but they
likewise fail. Plaintiff asserts that the @ertifications are indicative of scienter, but this is a high bar for
plaintiffs to clear. There must be facts that a defendant was severely recklsisming the SOX
certifications before this counts for scienteey v. Visteon Corp543 F.3d 801, B (6th Cir. 2008),
abrogatedon other grounddy Matrixx Initiatives, Inc. v. Siracusand63 U.S. 27 (2011). Here, while
Plaintiff relies upon the SOX certifications as being a false or misleathtement, he has not alleged facts
that either defendant was severely reckless when they digmed

Plaintiff also argues that the “sheer miigthe of the FCPA compliance issues facing the Company
during the Individual Defendants’ tenure strongly supports an inferenceienftar. (Doc. 101 at 44).
When courts have reviewed whether a violation was substantial enough to ikdmatedge, theyave
consistently found that the violations must be so “great in magnitude[] tlyathbald have been obvious
to a defendant.Cardinal Health 426 F. Supp. 2d at 729 (internal quotations omitted). For the years
2008 through 2012, GC's annual gross profit never fell below $500 million. (Deg). ®ad Plaintiff
insists that $13 millior-which was paid out over 12 yearsvas significant enough to a company of this

size to inevitably be discovered. (Doc. 101 at 44).
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Breaking down these payments revdadsv nominalthey are considering the amount of money
consistently passing through GC: in Angsfzecifically, $450,000 was paid between 2003 and 2009, then
$8.7 million between 2009 and 2013. (Doc-1Z5at A-3 - A-4). Despite Plaintiff's assertion, it ¢aamly
does not “strain credulity” thahe Individual Defendantsvereunaware of these payments. The cases that
Plaintiff relies upon further reveal how these FCPA issues failedatthrsucta degreghat Kenny and
Robinson must have been aware ofdrdinal Health 426 F. Supp. 2d at 721 (the defendant manipulated
an accounting rule for four years to create inflated Oper&agnues of approximately $26 billjptn
re Am. Apparel, Inc. Shareholder LitigN\o. CV 1006352 MMM (JCGXx), 2013 WL 174118t * 22 (C.D.

Cal. Jan. 16, 2013) (finding that the magnitude of the violation supported sciecaasde¢he corporate
defendant lost more than one third of its work force at its primaryitfaeihd more than 200 of its
employees werasing alien registration numbers that did not allow them to work in the U.S., among other
issues). GC’s violations are not of similar magnitude.

Further, while Plaintiff relies on Kenny’s and Robinson’s background as supptiré fcontention
that they bould have been aware of corruption issues, this still fails to state wittupeity actual facts
that Kenny and Robinson acted with scienter. Perhaps Kenny and Robinson should have known about and
been concerned with issues before they acted. Bilagstiff alleges, GC had been operating in highly
corrupt countries for several years and it had not uncovered any FCPAovislptior to 2011. (Doc. 69
19 &, 36, 94). Upon Robinson’s receipt of the 2012 Internal Audit report, it was not fraadotdnm to
continue believing that the internal controls overall were stidatife. Even if CWs 1 and 2 regularly
reported issues to him, these accounts do not establish with any certairRphbiegon did not believe
what he certified to be true. The same is even more truemfi Kenny cannot be held responsible for
making false statements if there are no facts that reveal he knew, or even suspec#dation was
different than what he assured investors in these filings. No confidential witreessinted any
conversations with Kenny, nor were these FCPA issues so pervasive, plvientensive such that he

must have known about them prior to his disclosures.
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GC has admitted that it committed FCPA violations in several countrieslithaéa it to incur
substantial profits. GC has also paid for those violations through disgartgeofienillions in profits. While
GC'’s disclosures regarding its FCPA violations hurt investors’ sharespthat does not necessarily mean
that GCacted to deceive its investors through statements it made. The reasons far thagl@nedat
length above. For these reasons, Plaintiff's § 10(b) claim against all defensldismissed.

3. Plaintiff's controlling persons claims against Kenny and Robinson aralso dismissd.

Plaintiff also brougha controlling persons claim under § 20(a) against both Kenny and Robinson.
(Doc. 69 1 311). A § 20(a) control persons claim is derivative of a plasr&iff0(b) claimDougherty 905
F.3d at 984. “Because [Plaintiff's] complagileges no primary violation of the securities laws, its § 20(a)
controlperson claim[]"is dismissed as welDoshi, 823 F.3d at 1045.

Conclusion

Therefore, having reviewed this matter, and the Court being otherwise@dl’ IS ORDERED
that

(1) Defendants’ Motions to Dismiss (Docs. 75, 76, 77) be, and are hgrabyed as to Plaintiff's

§ 10(b) claim.
(2) A separate judgment shall enter concurrengiselvith.

This 30th day of April, 2019.

Signed By:
William O. Bertelsman WOB
United States District Judge
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