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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF KENTUCKY

CENTRAL DIVISION at FRANKFORT
CIVIL ACTION NO. 3:07-52

UNITED STATES OF AMERICA, PLAINTIFF,

V. OPINION AND ORDER

JOSEPH EDELSTEIN, SUZANNE EDELSTEIN,
THOMAS B. BOND and HOLLAND PHARMACY, DEFENDANTS.

KK kKA K K

This matter is before the Court on the MotidmsSummary Judgment filed by the Plaintiff
the United States of America [DE 61] and the Defendant Thomas B. Bond [DE 62].

l. Background.

The United States filed this Complaint agaifoair Defendants: Joseph Edelstein and his
wife, Suzanne Edelstein; Holld Pharmacy, which Joseph Edelstein owned and operated; and
Thomas B. Bond, who worked at the pharmacy. Both Bond and Joseph Edelstein were licensed
pharmacists.

In late 2007, Bond and Joseph Edelstein plegadty in this Court to knowingly selling
prescription drug samples in violation of theguription Drug Marketing Act at 21 U.S.C. § 353
(c)(1). That statute prohibiteaperson from selling drug samplésnited States v. Edelstein et,al
Case No. 3:06-cr-00028-KKC (E.D. Ky. filed Aug. 3, 2006).

In this civil action, the United States chargleat the four Defendants violated the False
Claims Act (“FCA”), 31 U.S.C. 8372@t seqwhen they sold the sample drugs and then submitted
claims to the entities that oversee Medicaid imtgeky. In addition to the claims under the FCA,

the Government also asserts common law cléamsayment by mistake and unjust enrichment. The
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Government now moves for summary judgmentsifiavor. Defendant Bond moves for summary
judgment in his favor on the claims asserted against him.

Il. Analysis.

Under Fed. R. Civ. P. 56, summauwggment is appropriate where timovant shows that
there is no genuine dispute as to any materiabfiadthe movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56(a).

The Government asserts claims under the verditime FCA that was in effect at the time
the Complaint was filed. Specifically, theo®rnment asserts claims under 31 U.S.C. 88
3729(a)(1), 3729(a)(2), and 3729(a)(3).

Congress amended the FCA in 2009 wite ffraud Enforcement and Recovery Act
(“FERA”). Pub. L. No. 111-21, 123 Stat. 1617 (2009he amendments altered the language of
these subsections and redesignated theg® 8729(a)(1)(A), 3729(a)(1)(B), and 3729(a)(1)(C),
respectively. FERA provides that, with regards to the amendments to former sections 3729(a)(1)
and 3729(a)(3), the amendments shall not ¢dfieet until May 20, 2009 and “shall apply to conduct
on or after” that date. FERA 8 4(f), 123 Stait 1625. The relevanbonduct by the Defendants all
occurred prior to May 20, 2009. Thus, for theitdd States’ claims under former sections
3729(a)(1) and 3729(a)(3), the 2009 amendments clearly do not apply to this action.

There is some disagreement as to the retroactivity of the amendments to subsection

3729(a)(2) which the Court will discuss further below.

A. Government's Claim under Subsection (a)(1) Against Bond, Edelstein, and
Holland Pharmacy.



In Count | of its Complaintthe Government asserts a claim under former subsection
3729(a)(1) against Bond, Edelstein, and Holland iAhay. That subsection prohibits any person
from “knowingly present[ing], ocaus[ing] to be presented,an officer or employee of the United
States Government . a false or fraudulent claim for pagnt or approval. . . .” 31 U.S.C. §
3729(a)(1)(emphasis added).

Bond argues that the Government has faileprésent any evidence that he or Edelstein
presented false claims$o‘an officer or employee of the United States Goverrimasrthe statute
requires. [DE 74 at 3]. Bond argues that tlev&nment has only arguéhlat he and Edelstein
presented false claims to UnivigyHealth Care, Inc. d/b/a Passport Health Plan ("Passport") which
is not a government entity. [DE 74 at 3].

1) SupremeCourt's Allison Engine Decision and the FERA Amendments.

To understand this argumentsihecessary to explore the case law leading up to Congress’s
decision to amend the FCA with FERA. Thaciion was in direct response to the Supreme
Court’s decision irAllison Engine Co. v. United States ex rel. Sandes8 U.S. 662 (2008) by
which the Supreme Court sought to resolve a carféowveen the Sixth and D.C. Circuit Courts of
Appeals regarding the proper interpretatiosubsections (a)(2) and (a)(3) of the FCA.

In Allison Enginethe district court had held that eidtee sections of former Section 3729(a)
required a showing that the false claim at issukdwaually been presented to the Government for
liability to attach.Allison Engine471 F.3d 610, 613 (6th Cir. 2006). tAal, the plaintiffs did not
present any evidence that any invoice was actyatigented to the Government. Instead, they
presented evidence that all of the money paid to the defendants ultimately came from the
Government.ld. at 613. The district court held thatsthvas insufficient as a matter of law to

establish liability under each of the three subsectbti'e FCA and granted the defendants’ motion
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for judgment as a matter of lald. The Sixth Circuit reversed, holding that subsections (a)(2) and
(2)(3) only require evidence that the false claim at issue was ultimately “paid with government
funds.”ld. at 615.

In reviewing the Sixth Circuit’s decision Allison Engingethe Supreme Court stated that it
conflicted with the D.C. Circuit’s holding ldnited States ex. rel. Totten v. Bombardier Co380
F.3d 488 (D.C. Cir. 2004). 553 U.S. at 668.Thiten the district court dismissed the complaint
alleging that the defendants violated subsec{a)(1) by submitting false invoices to Amtrak.
Totten, 380 F.3d at 490. The D.C. Circuit affirmiading that “Amtrak is not the Government,”
and that, under the plain language of 3729(a)(1pifttd must be presented to an officer or
employee of the Government before liability can attath.at 490.

In Totten the court also analyzed subsection (a)(2) which imposes liability on anyone who
makes a false record or statement “to getlsefar fraudulent claim paid or approved by the
Government.” The majority determined that (d)f&s not applicable because the records at issue
“were made to get claims paid or approvediinytrak, and Amtrak is not the Governmentd. at
502. The court determined that finding liability evk a federal fund grantee — as opposed to the
Government — pays or approves a claim would regqeading out of the statute the phrase “by the
Government.ld. at 498-99.

Thus, the Sixth and D.C. Circuits' interptedas of subsection (a)(2) conflicted as the
Supreme Court noted: the Sixth Circuit held thdefendant can be held liable under subsections
(2)(2) and (3) with evidence that the false rolait issue was ultimately “paid with government
funds.” Allison Engine471 F.3d at 615. The D.C. Circuit found that this was insufficlariten
380 F.3d at 498. Instead, there must be evidence &hfatisle record was made to get claims paid or

approved “by the Governmentd.



With Allison Enginethe Supreme Court undertook to fgsdhis conflict. 553 U.S. at 668.

It concluded that “it is insufficient for a plaifftasserting a 83729(a)(2) claim to show merely that
‘[t]he false statement's use ... result[ed] in obtaining or getting paymepypraval of the claim,’ or
that '‘government money was used to pay the falBawdulent claim™ as #Sixth Circui had held

Id. at 665 (citations omitted). Instead, the Sugeé@ourt held that the focus should be on the
defendant's intent.

Namely, a plaintiff asserting a “3729(a)(2) claimist prove that the defendant intended that
the false record or statement be material td@beernment's decision to pay or approve the false
claim." Id. at 665. "[A] defendant must intend ttia¢ Government itself pay the clainid. at 669.
"Similarly, a plaintiff asserting a claim under § 379&amust show that theonspirators agreed to
make use of the false record or statement to achieve thisldndt’665.

Subsection (a)(1) was not specifically at ssu the Supreme Court’s decision and, as a
result, the Court discussed it onlydsly. In a footnote, the Court noted that section 3729(c) of the
statute provides that “a ‘claim’ may be madeataontractor, grantee, or other recipient of
Government funding.’ld. at 670 n. 1. The Court determined that this made clear that “there can be
liability under 3729(a)(1) where the request omdead for money or property that a defendant
presents to a federal officer for payment pprval. . .may be a request or demand that was
originally ‘made to’ a contractor, grantee, or athexipient of federal funds and then forwarded to
the Government.td. This interpretation complies withe language of subsection (a)(1) which
required that the defendant either "presenttauseo be presented” a false claim to a government
employee.

Thus, for a claim under subsection (a)(1), trearpiff need not present evidence that the

defendant himself presented the false claim t@&ibreernment, but there must be evidence that the
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defendant submitted a false claanmd that the claim was ultimately submitted to the Government for
payment or approvabee Marlar v. BWXT Y-12].C, 525 F.3d 439, 445 (6th Cir. 2008)(citing
Allison Engine Cq.471 F.3d at 614).

For a claim under section (a)(2), a plaintifedl not present evidence that the defendant
himself presented a false record or statememhéoGovernment, but the plaintiff must present
evidence that the defendant used or made a fa¢sed or statement or caused one to be used or
made and that he did so with the intent that the Government itself pay a false claim.

2) Government's Evidence that the Claims were Submitted to the Government.

In its Complaint, the Government asserts thalfter the sample drugs were sold to the
customers of Holland Pharmacy, Defendants JoEdplstein and Bond would then cause false and
fraudulent claims to be submittéal Medicaid and Passpofor full payment of the prescription
drugs.” It also asserts thaiedicaid and Passportlied on the false and fraudulent claims filed by
Defendants Joseph Edelstein and Bond. . . and paaateents to Holland Rinmacy in reliance upon
those false and fraudulent claims."

To the extent that the Government can poedevidence that Bond or Edelstein presented
false claims directly to the state agency #ddihinisters Medicaid, that would constitute evidence
that the defendants presented or caused todsepied "to an officer or employee of the United
States Government...a false or fraudulent clainpyment or approval” as the statute requires.

Medicaid is "a joint federal-state prografunded with state and federal money and
administered by state governmernitlhited States .vShelburne No. 2:09-cv00072, 2010 WL
2542054, at* 1 (W.D. Va. June 24, 2010). Howeveddrited States ex rel. Ven-A-Care v. Actavis
Mid Atlantic, LLG 659 F. Supp. 2d 262 (D. Mass. 2009), thstrict court explained that,

“[v]irtually every court thathas considered the issue aftattenhas found that Medicaid fraud
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claims are actionable under 8 3729(a)(1d."at 269 (citing e.gUnited States v. Rogad59 F.
Supp. 2d 692, 717 (N.D. Ill. 2008)nited States ex rel. Tyson v. Amerigroup lll., Jinn. 02 C
6074, 2005 WL 2667207, at *2 (N.D. Ill. Oct. 17, 2008)jited States ex rel. West v. Ortho—
McNeil Pharm., Ing.No. 03 C 8239, 2007 WL 2091185, at(.D. Ill., Jul. 20, 2007)United
States ex rel. Nichols v. Omni H.C., Indo. 4:02-cv-66(HL), 2008VL 906425, at *4 (M.D. Ga.
Mar. 31, 2008)United States v. Cathedral Rock Coigo. 4:03cv1090HEA, 2007 WL 4270784, at
*3 (E.D. Mo. Nov. 30, 2007)).

In Ven-A-Carethe court reasoned as follows:

Medicaid is “based upon a comprehersfunding and reimbursement structure

between the state and federal government][thdifferent from the federal funding

mechanism for Amtrak” consideredTiotten Amerigroup 2005 WL 2667207, at *

2. Medicaid is not funded by a static block grant. Instead, the state seeks federal

funding through quarterly requests, draws ddwom federal letters of credit as

providers seek payment for Medicaid claims, and then subsssciliations to the

federal government which affect futufending. Under this funding scheme, in

which false claims lead torgict draw downs from federal letters of credit, a provider

who submits a false Medicaid claim to thatstpresents a false claim for payment or

approval to the United StateAs the claims at issue here were presented to the

federal governmenAC has stated a claim under § 3729(a)(1) of the FCA.
Ven-A-Care659 F.Supp. 2d at 269-70 (emphasis added).

Thus,Ven-a-Careappears to reason that claims subrdittethe state Medicaid agency are
actionable under subsection (a)(1) because theestatdually submits the claims to the federal
government as part of the reconciliation process.

Likewise,in United States ex rel. Fry v. The &l Alliance of Greater CincinngtiNo.
1:03-cv-167, 2008 WL 5282139 (S.D. Ohio Dec. 2808), the district court accepted the
Government's argument that subsection (aygigches claims submitted to state agencies

administering Medicaid because "all Medicaid misimust be reconciled by the [Centers for

Medicare & Medicaid Services], a federal agencyld. at* 11, 13 (citindgJnited States v. Rogan
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459 F. Supp. 2d 692, 717 (N.D. lll. 2006). Twyson the court reasoned as follows:

[T]he federal government ultimately appravee purportedly false Medicaid claims

processed and submitted to it by the [skd¢elicaid agency]. Based on those claims,

the federal government then reimbursedStege of lllinois by dbursing funds into

an account drawn upon by the State of Iligai. any false or fraudulent claims

submitted to the [state Medicaid agency], in tuare presented to the federal

government for reimbursementthereby resulting in an impairment or
misappropriation of federal funds when those claims are actually paid.
Tyson 2005 WL 2667207, at * 3 (emphasis added).

It is true that the cases the courts relied upMema-Care, The Health AlliancandTyson
for the proposition that subsection (a)(1) reaches claims submitted to state Medicaid agencies were
all decided beforéllison Engine However, in a very recent decision, in analyzing claims under
former subsections (a)(1) and (a)(2), the Sixth@irexplicitly confirmed that "[tjhe FCA reaches
claims submitted by health-care providers to Medicare and Medicaid.CheSbrough v. VPA,
P.C, No. 10-1494, 2011 WL 3667648, at *3 (6th Cir. Aug. 23, 2011).

Accordingly, if the Government asserts here thatDefendants presedtalse claims to the
state agency that administers Medicaid, then subsection (a)(1) would rezattithty because the
claims are ultimately presented to the fedg@aernment. There may be factual issues still
regarding the "materiality” of any false statetsesind regarding whether Bond ever submitted a
claim himself [DE 62, Bond Mem. at 7] but subsest{a)(1) does, at least, reach such a claim.

In its motion for summary judgment, however, the Government does not appear to assert that
Bond or Edelstein submitted claims directlythe state Medicaid agency which then passed the
claim along to the federal government in someitashinstead, the Government appears to assert
that Bond and Edelstein submitted false claimy tmPassport. [DE 61, U.S. Mem. at 5; DE 78,

U.S. Reply, Ex. 1, CM-ECF pg. 4].

Passport is not a federal government entityjunstead a nonprofit corporation organized
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in Kentucky. In his deposition, John Hoffmantbe Kentucky Cabinet for Health and Family
Services, Department of Medicaid Services, explliasPassport "operates under a waiver from the
regular Medicaid program” [DE 61, Att. 16, Hoffman@at 8] and it does n@inction in the same
way that Medicaid functions. Medicaid is a fiee-service program while Passport is a managed-
care program. The question is whether Passpgsesahealth care provider claims along to the
federal government as the state Medicaid agencies do.

The record is not clear on this point. Iclear that, in the counties serviced by Passport,
healthcare providers submit claims to AmeriHealth Mercy, which is Passport's benefits
administrator. [DE 62, Att. 16, Hoffman Dep. at 12]s also clear that AmeriHealth is the entity
that actually pays the healthcare provider's claim. [DE 62, Att. 5, Hoffman Dep. at 12, 21, 23].

It appears that AmeriHealth eventually paseeslaims along to the state Medicaid agency.
Hoffman explained that, every six months, thes a "reconciliation process” [DE 61, Att. 5,
Hoffman Dep. at 22-23] by whicdkledicaid compares the amounts AmeriHealth actually paid to
health care providers for claims during the signth period and the capitation fees that Medicaid
paid to Passport during the same time periodterAhe reconciliation process, Medicaid either
recoups any surplus paid to Raws (if the capitation fee exceeded the claims paid by AmeriHealth)
or pays Passport additional funds (if the i#pn fee was less than the claims paid by
AmeriHealth). Hoffman testified that, once a mugrRassport sends Medicaid a file containing all
the claims paid the previous month. He stated #étahat point, the clainvould have already been
paid by AmeriHealth. [DE 61, Att. 5, Hoffman Dep. at 23].

However, the Government has pointed to no evidéinat the claims at issue were eventually
presented to "an officer or employee of the UnitedeStGovernment. . .for payment or approval” as

subsection (a)(1) requires. The Court has lookealtih the record on its awin search of such
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evidence and has been unable to locate it.

The Government argues in its reply br[€fE 78, Reply at 6] that the presentment
requirement is satisfied because the Defendarte aware that the federal government would
eventually pay the claims. Even if this isidr however, such awareness does not satisfy the
presentment requirement in subsection (a)(1). Gdvernment seems to be confusing the "intent”
requirement of subsection (a)(2) with the presentment requirement of (a)(1).

The Government also argues in its reply kthat Passport's employees should be considered
federal government employees for purposesibgsction (a)(1) because Passport was "created by
the federal government, funded by the federal gowernt, and subject to federal oversight and
management.” [DE 78, Reply at 7]. However, the Government cites no legal authority for the
argument that Passport, a nonprofit corporatibaukl be considered a federal government entity
for purposes of subsection (a)(1). As expldirdove, the Court reads the cases holding that
subsection (a)(1) reaches claims submitted to state Medicaid agencies to rely on the fact that the
claims are ultimately passed along to the fedgoakrnment in the reconciliation process. Thus,
whether Passport was created by federal fundssubigct to federal oversight, for purposes of a
claim under subsection (a)(1), the Government rsuwisinit evidence that the claims at issue were
presented to a federal government employee.

The Government argues that Edelstein and Bond are estopped from denying liability under
the FCA because they pleaded guilty in the grahaction to violating the Prescription Drug
Marketing Act. In support of this argument, tBevernment cites anothgrovision of the FCA, 31

U.S.C. § 3731(dj,which provides as follows:

Y The current version of this provision is found at 31 U.S.C. § 3731(e).
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Notwithstanding any other provision ofwa the Federal Rules of Criminal

Procedure, or the Federal Rules of Eviera final judgment rendered in favor of

the United States in any criminal proceggdcharging fraud or false statements,

whether upon a verdict after trial or upoplaa of guilty or nolo contendere, shall

estop the defendant from denying the esskgigments of the offense in any action

which involves the same transaction agha criminal proceeding and which is

brought under subsection (a) or (b) of section 3730.

This is the same argument the Government made in its first Motion for Summary Judgment.
As the Court explained at that time, neither Bondadelstein pleaded guilty to a charge of fraud or
false statements. They pleaded guilty to knowisglling prescription drug samples in violation of
the Prescription Drug Marketing Act at 21 U.S.@G58 (c)(1). The Government has not argued that
that offense involves fraud or false statememd the Court has found no support for any such
argument. Thus, these Defendants are not estdpgredienying the essential elements of the FCA
claims against them under Section 3731(d).

Accordingly, the Government's Motion for @mary Judgment in its favor on its claims
under subsection (a)(1) asserted against Bondstedel and Holland Pharmacy must be denied.
Further, because there is a factual issue as to whether any allegedly false claim was ultimately
submitted to a federal government employee for payment or approval, Bond's Motion for Summary
Judgment in his favor on this claim must als® denied. Bond argues in addition that the
Government offers no evidence that he knowinglymsitted any false claim to Passport. However,
there is at least a factual dispute on this issue.

B. Government's Claim under Subsection (a)(2) against Bond and Edelstein.

In Count Il of its Complaint, the Government asserts a claim against Bond and Edelstein
d/b/a Holland Pharmacy ("Edelstein”) under formdysection (a)(2). Agaihat section prohibits

any person from "knowingly mak[inglis[ing], or caus[ing] to be made or used, a false record or

statement to get a false or fraudulent claim maidpproved by the Government." 31 U.S.C. §
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3729(a)(2).

However, in its Motion for Summary Judgmehg Government appears to assert this claim
against only Edelstein and to ald@n this claim against Bond. [DE 61, U.S. Mem. at 10 ("Edelstein
has made false certifications. . . under Secf&)(il)(B))]. In its response to Bond's Motion for
Summary Judgment, the Government argues that Bond created records material to a false claim.
However, it appears to make this assertion orilly megard to a conspiracy claim under subsection
(@)(3). [DE 69, Response at 6 (arguing tha tovernment does not have to prove which
pharmacist submitted each false claim because poansrs are jointly and severally liable for
damages.")]. Accordingly, Defendant Bonllstion for Summary Judgment in his favor on the
Government's claim under subsection (a)(2) will be granted.

As discussed, in responsedlison Engine Congress amended subsection (a)(2) with FERA
and renumbered it as Section 3729(a)(1)(B). Agdiison Engineheld that section (a)(2) required
proof the defendant intended "that the Governniself pay the claim.553 U.S. at 669. The Court
concluded that it was not enough for the plaintiffbmw only that ‘[t]h€false statement's use ...
result[ed] in obtaining or getting payment or appt@idhe claim,’ or thalgovernment money was
used to pay the false or fraudulent claind”at 665. Instead, the Supreme Court held a plaintiff
asserting a “3729(a)(2) claim must prove tha tirefendant intended that the false record or
statement be material to the Governmerdtssion to pay or approve the false claind” at 665.

After Allison Enginewith FERA, Congress amended thr®vision to prohibit any person
from "knowingly mak][ing], us[ing], caus[ing] to beade or used, a false record or statement
material to a false or fraudulent claim.” 31SUC. § 3729(a)(1)(B). In other words, Congress
omitted the requirement that the defendant usdalse record or statement with the intent of

"getting" the Government itself to pay or approve a false claim.
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The Act provides that the amendment to subsection (a)(2) “shall take effect as if enacted on
June 7, 2008, and apply to all claioreder the False Claims Act. . . that are pending on or after that
date.” FERA, 84(f), 123 Stat. at 1625. There imsalisagreement among courts about the meaning
of the term “claims.” If, as most courts holdlaims” means the allegedly false claims submitted
for payment, then the amendmewsuld not apply to this case&see U.S. v. CarglNo. 3:09-cv-
445, 2011 WL 1060669 at *4 (M. D. Tenn. March 21, 201The Government alleges that the
Defendants submitted claims between 2001 20@b and none was pending on or after June 7,
2008.

If, however, as other courts hold, “claims,” mg&wsuits against individuals for violations
of the FCA, then the amendments would applyri® case because this action was pending on June
7, 2008. See United States ex rel. Stephens v. Tissue Science Laboratorjé&g4rte. Supp. 2d
1310, 1315n.2 (N.D. Ga. 2009). The Sixth Girbas not addressed this iss@&ee United States v.
Ford Motor Co, 618 F.3d 505, 510 n.2 (6th Cir. 201Gjesbrough2011 WL 3667648 at * 10 n.2.

The Court agrees with the analysigarell which led that court to conclude that "claims”
refers to claims made to the Government for money or prop€gsell, 2011 WL 1060669, at *5.
First, the court noted the definition of "claim" in the FCA itsielf In both the pre- and post-FERA
versions, the FCA makes clear that the terlaifit' means "any request or demand...for money or
property" submitted to an officer or employee @& thderal government or a contractor, grantee or
other recipient. 31 U.S.8.3729(b)(2)(post-FERA); 31 U.S.€.3729(c)(pre-FERA).

Second, the court pointed out that the usthefterm "claims" in the title of Section 3729
("False Claims") and in the title of the "False Claias" itself confirm that "claims" is a "term of
art in FCA cases that refers to claims made to the government for money prdgdesi/*5.

Finally, the Court noted that, within FERi#self, Congress had provided that certain
13



amendments would apply tasegending on the date of the enactmé&htThus, if Congress had
meant the amendments to subsection (a)(2) to appgsegpending on a certain date, it knew how
to do so.ld. at *5. See also U.S. ex rel. Sander\llison Engine Co., Inc667 F. Supp. 2d 747,
752 (S.D. Ohio 2009).

Because the amendments to subsection (a)(2) apyl to claims for money or payment that
were pending on or after June 7, 2008, the amendraentsot applicable in this action. Thus, the
holding ofAllison Engineapplies. The Government musbpe that the Defendants intended "that
the Government itself pay the claim[s]" at issue. 553 U.S. at 669.

Intent is generally a question of facBee United States ex rel. Romano v. New York-
Presbyterian Hospital571 F. Supp. 2d 473, 476 (S.D.N.Y. 2008)("sjien of such intent is of
course one of fact, thus requiring the remand orderatiison Engineand the trial scheduled in this
case");Carell, 2011 WL 1060669 at *6See also U.S. ex rel. Sanders v. Allison Engine Co,, Inc.
667 F. Supp. 2d 747, 750 (S.D. Ohio 2009)(setting trial date on remand).

In this case, it is not clear from thecord whether Edelstein intended that, upon the
submission of the claims at issue to AmeriHealhe federal government would pay the claim.
Accordingly, the Government's Motion for Summanggment on its claim against Edelstein under
subsection (a)(2) will also be denied.

C. Government's Claim under Subection (%3) against Bond, Joseph Edelstein, and
SuzanneEdelstein.

In Count Il of its Comfaint, the Government asserts a claim under subsection (a)(3) against
Bond, Joseph Edelstein and Suzanne Edelstéiihis provision prohibits any person from
"conspir[ing] to defraud the Government by gettiriglae or fraudulent claimllowed or paid.” 31

U.S.C. 3729(a)(3). IAllison Enginethe Court determined that, under this provision:
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It is not enough for a plaintiff to show that the alleged conspirators agreed upon a
fraud scheme that had the effect of cags private entity to make payments using
money obtained from the Governmemhstead, it must be shown that the
conspirators intended “to defraud thevérnment.” Where the conduct that the
conspirators are alleged to have agrgsuh involved the making of a false record or
statement, it must be shown that the par@dors had the purpose of “getting” the

false record or statement to bring abthég Government's payment of a false or

fraudulent claim. It is not necessary tmw that the conspirators intended the false

record or statement to be presenteeédly to the Government, but it must be
established that they agreed that the fadserd or statement would have a material

effect on the Government's decision to pay the false or fraudulent claim.

Allison Engine 553 U.S. at 672-73.

In its motion, the Government requests sumymadgment for a claim under (a)(3) against
Dr. Ronald Koff. The Government, however, hag asserted a claim against Dr. Koff. The
Government does not even nameKuff in its Complaint. Dr. Koff is a party to this action because
Defendant Bond filed a Third Party Complaint agaihim, asserting claims of indemnification,
contribution, and civil conspiracy. Thus, thev&rnment's motion for summary judgment for its
"claim" under (a)(3) against Dr. Koff will be denied. It has asserted no such claim and neither has
any other party to this action.

The cases cited by the GovernmerKnell v. Feltman174 F.2d 662 (D.C. Cir. 1949) and
Dewald v. Minister Press Co194 F.2d 795 (6th Cir. 1974) -- do rst&nd for the proposition that a
plaintiff may be awarded judgment on a claim heemeasserted against afeledant that he never
asserted any claim against. The Governmeeins to argue that the Court should allow the
Government to amend the Complaint to asseraianchgainst Dr. Koff. Ithe Government wants
leave to amend its Complaint, it must request tHifi@ a motion to that effect and not in a Reply
brief. SeeFed. R. Civ. P. 7(b)(1).

As to the Government's (a)(3) claim agaiBehd and Joseph Edelstein, again there is an

issue of fact as to whether the defendants intbtide the federal government would pay the claims
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atissue. As to the Government's (a)(3) claimregé&uzanne Edelstein, there is an issue of fact as
to whether she participated in "shucking the difogs their original packets" as the Government
asserts and whether she intended that the feglmralnment would pay theatins at issue. [DE 73,
Att. 2, S. Edelstein Aff.]. Accordingly, theovernment's motion for summary judgment on this
claim must also be denied.

D. Common Law Claims against Joseph Edelstein.

In Count IV and V of its Complaint, the Govenant asserts claims of "Payment by Mistake"
and "Unjust Enrichment" against Defendantsejin Edelstein, Holland Pharmacy, and Bond. [DE
1, Complaint, Prayer for Relief, p. 15 (clarifyiigat these claims are asserted against these
defendants only)]. In its matn, however, the Government indicates these claims are asserted
against Joseph Edelstein only.HB1, U.S. Mem. at 16]. The Government does not address the
substance of these claims in its motion, assettiagit will forgo these claims if it succeeds on its
FCA claims. Accordingly, to the extent that tRevernment is moving for summary judgment in its
favor on these claims, that motion will be denied.

lll.  Conclusion.

For these reasons, the Court hereby ORDERS as follows:

1) The United States' Motion for Summary Judgment [DE 61] is DENIED; and

2) Defendant Bond's Motionf&ummary Judgment [DE 62] is GRANTED in part and

DENIED in part. The motion is GRANTEBSs to the Government's claim against
Bond under 31 U.S.C. § 3729 § (a)(2) and tteaitm is hereby DBMISSED. Bond's

motion is otherwise DENIED.

Signed By:

Karen K. Caldwell {7@;

United States District Judge




