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For nearly fortyyears John Rosemond has written a newspaper column on parenting. No
other newspaper column written by a single author has run longer.

Now, in an exercise of regulatory zethle Kentucky Board dExaminers oPsycholog
seeks to phibit Rosemondrom publishing his column in Kentuckyhile referringto himself
as a “family psychologist.'In an effort to avoid the State’s enforcemehK.R.S. § 319.005,
the State’s statute regulating the practice of psycholRggemond protectively filed this action
in which he asks that the Board be permanently enjoined from interfering with tieapablof
his column. Resolution of the case requires balancing the State’s intergstlating the
practice of psychologwith constitutional protections of speech. As Rosemond’s speech
deserves the highest level of constitutional protection, and because the Statedhts fa
articulate compellingeasongor regulating that speech, the Board will be enjoined from further

interfering with the publication of Rosemond’s column.
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I

Mr. Rosemond’s newspaper column offers advice on parenting techniques and appears in
over 200 newspapers across the country, including the Lexington Headigr. [R. 25-3 at 6
(Rosemond Declaration).] Rosemond’s column is often presented in a quaswer format,
which he refers to as a “Dear AbBtyle advice columih.” [Id. atf 1Q] Thequestione
answers are selected fromvariety of sources, including people who email [him] directly,
people who attend [his] parenting seminars, and people who submit questions to [hinig] via [
website.” [d. at § 7] Rosemondas explainedthis process for choosing questions and also his
lack of contact with the person who submits the question as follows:

| select questions for my column based on my judgment that they present common

problems relevant to many of my readers. | usually do not know the names of people

who send me questions, or any other identifying information, such as where they

live. To the extent that a reader’s question reveals personal informationaypat m

identify that reader, | omit such details from my column. After answeringstipn

in my column, | do not provide any follow up, and | have no way of knowing

whether the parents whose question | used read my column or followed my advice.

| do not pay people for questions and they do not pay me to answer questions in my

column.

[Id. aty8.] Rosemond is not a licensed psychologist in Kentuckyhdlds a master’s degree in
psychology and is a licensed “psychological associate” in North Car¢lohaat 23.]

On February 12, 2013, tit¢erald-Leaderran one of Rosemond’s columns entitled
“Living with Children.” [R. 1-5 at 2.] In the piece, Rosemond advised that the teenager in
guestion, who he referred to as a “highly spoiled underachiavas,™in dire need of a major
wakeup call.” [Id.] He poceeded to describe what actions might be taken to inspire this
“wake-up call,” including taking away electronics and suspending him of privilegeshentil

improved his grades.ld.] The article bore the tagline: “Family psychologist John Rosemond

answers parestquestions on his website at www.rosemond.cord’] [This is typical of the



taglines affixed to Rosemond’s articles. [R. 25-3 at 9 (Rosemond Declaratisites
Rosemond’s February 12 article rancomplaint was filed with the KentucBoard of
Examiners of Psychologythe Board”) [R. 25-2at 4] The complainant, a formerly licensed
Kentucky psychologist, took issue with Rosemoratigice, characterizg it as“unprofessional
and unethical.” Ipd.] He furtherexpressed concern tfiebsemond was holding himself out to be
a psychologist in Kentucky when he was saotlicensed [Id.]

As in many states, the Commonwealth has developed a statutory framework for
regulating the practice of psychology. The cofithat framework iX.R.S. § 319.005:

No person shall engage in the practice of psychology as defined in KRS 319.010 or
hold himself or herself out by any title or description of services which incorporate
the words “psychological,” “psychologist,” or “psychology”, unléssnsed by the
board. No person shall engage in the practice of psychology in a manner that
implies or would reasonably be deemed to imply that he or she is licensed, unless
he or she holds a valid license issued by the board.

K.R.S.8319.005. The state further defines the “practice of psychology” as:

rendering to individuals, groups, organizations, or the public any psychological
service involving the application of principles, methods, and procedures of
understanding, predicting, and influencing behavior, such as the principles
pertaining to learning, perception, motivation, thinking, emotions, and
interpersonal relationships; the methods and procedures of interviewing,
counseling, and psychotherapy; and psychological testing in constructing,
adminstering, and interpreting tests of mental abilities, aptitudes, interests,
attitudes, personality characteristics, emotion, and motivation. The application of
said principles in testing, evaluation, treatment, use of psychotherapeutic
techniques, and otherethods includes, but is not limited to: diagnosis, prevention,
and amelioration of adjustment problems and emotional, mental, nervous, and
addictive disorders and mental health conditions of individuals and groups;
educational and vocational counseling; the evaluation and planning for effective
work and learning situations; and the resolution of interpersonal and social
conflicts;

K.R.S.8319.010(7).Finally, the statute defines a “psychologist” as:

any person who holds himself or herself out by tig/ or description of services
incorporating the words “psychologic,” “psychological,” “psychologist,”
“psychology,” “psychopractice,” or any other term or terms that implyrishe is
trained, experienced, or an expert in the field of psychology.
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K.R.S.8319.010(9). In the Commonwealth, if an unlicensed person engages in the practice of
psychology or uses the word “psychologist” to describe themselves, then tlsepe to
punishment of up to six months imprisonment and/or a $500 fine. K.R.S. 88 319.005; 319.990.
The Board also has the authority to bring separate civil proceedings purstnPgythology
Practice Act, K.R.S. § 319.118(2).

On May 7, 2013, thBoardand Kentucky'sAttorney Generajointly issued dCeaseand
DesistAffidavit and Assurance of Voluntary Compliance” to Rosemond, hoping that he would
agree taceaseublishing his advice column in Kentucky tiney alleged thatehwas engaged in
the unlawful practice of psychology. [R. 1-4.] Rosemond refused to sign. Instead, on July 16,
Rosemond suedllegingthethreat toend the publication of his column violate First
Amendment Ryhts to free speech.[R. 1.] Soonhereafterthe Board and the Attorney General
agreed not to exercise thetatutory powers against Rosemond during the pendency of this suit.
[R. 11. at 2.] Since that time, and also by agreed ditie’ttorney General has been dismissed
from the suit. [R. 17 at 2.]

The facts are not in disput&@he parties have submittedbes-motions for summary
judgment, and the Court has heard the parties’ arguments, making the mattar ripe fo

resolution.?

1 As stated in his complaint, Rosemond seeks declaratory and injunctive redigfnggbat (1)
banning his newspaper advice column violates the First Amendment, (2) prohibitingimmeferring to
himself as a “psychologist” violates the Fiflghendment, (3) banning his books would violate the First
Amendment, and (4) Kentucky’s definition of the “Practice of Psychology” is avadbr[R. 1.] Since filing
his complaint, Rosemond has abandoned his fourth cldmatthe statutory definition dfie “practice of
psychology” is facially overbroad.SgeR. 29 at FN 10.] Furthermore, the Court will not consider
Rosemond’s arguments regarding his books. While the arguments defending the sale of his bepks are
similar, if not identical to the guments addressed herein, the Court need not reach that issue as nobody has
moved to remove his books from the shelves. Any opinion issued on this topic would be advisory

2 The Board’s motion is titled as a Motion to Dismiss, or in the alternative tiaMfor Summary
Judgment. [R. 26.] As the parties both cite to matters outside the pleadings inefieg,ithe Court



I
Rosemond originally sought to challenge Kentucky’s regulationsfacitily andas-
applied [R. 1 at27.] Since that time he has abanddme facial challenge and ndve only
argues that thBoard’s actions are unconstitutiorza-appliedto him. [R. 32 at 5.]To be clear,
Rosemond does not challenge whether Kentucky may regulate the practicenolqapy.c
Furthermorethe Board does not deny thist cease and desist order would have the effect of
restricing Rosemond’s speech. What the parties disagree about is the nature ofithiemestr
Rosemond argues that the Board’s regulation of his column is a content-basetibrestmi his
speech. The Board argues that its regulation is not content-based, but ragitefassaonal
regulationbarring conduct (i.e. practicing psychology without a Kentucky license) andriiat
stifling of speech that results from the enforcement.&.8. § 319.005 is merely incidental to
the state’s legitimate aim of regulatitige profession. [R. 30 at 6-8.] The Boardues that
because Rosemond’s speech is eitisenmercialor professionalits regulation of that speech
should only be subject to intermediate scrutibgspite the aforementioned differences of
opinionasto what frameworlapplies theparties agree that this dispute is governed by the First
Amendment. [R. 47 at 2 (Hrg. Tr.)]
A
The cease and desist letter issued by the Board addressed both Rosemond’saethuthor
practice of psychology and his use of title “psychologi$’ even though he is notedentialed

by theKentuckyBoard. [R. 14.] The parties analyze the restrictions separately in their briefing

considers these motions solely as ciosdions for summary judgment. The Board appears to concede this
point as the last line @heir reply brief states that “Summary Judgement in favor [of] the Defendants
warranted.” [R. 33 at 9.]



and, because these restrictions potentially implicate separate cansditgtiestions, the Court

will similarly divide the inquiry.

1
Rosemond argues tlBoard’s regulation of the advice he provides in his column amounts
to acontent-based restrictidghatwarrants strict scrutiny. [R. 2bat 14-17.] The Board
contends the restriction is not content-based, aadlysa restriction on either commercial or
professional speech. Rosemond is right.
In Reed v. Town of Gilbert, Arizona35 S. Ct. 2218, 2227 (2015), the Supreme Court
veryrecently discussed the test for determining whether a restriction on speeciantased

Government regulation of speech is content based if a law applies to particular
speech because of the topic discussed or the idea or message exprgssutrell

v. IMS Health, Inc.564 U.S. : ——131 S.Ct. 2653, 2662664, 180
L.Ed.2d 544 (2011)Carey v. Brown447 U.S. 455, 462, 100 S.Ct. 2286, 65
L.Ed.2d 263 (1980);Police Dep't of City of Chicago v. Mos|e408 U.S. 92, 95
(1972)] This commonsense meaning of the phrase “content based” requires a court
to consider whether a regulation of speech “on its face” draws distinctions based
on the message a speaker conv8gstell, supraat - 131 S.Ct., at 2664. Some
facial distinctons based on a message are obvious, defining regulated speech by
particular subject matter, and others are more subtle, defining regulatet! byee

its function or purpose. Both are distinctions drawn based on the message a speaker
conveys, and, therefqgrare subject to strict scrutiny.

Reed 135 S. Ct. at 2227.

Rosemondvas asked to ceapeblishing his column becauberespomed“to a specific
guestion from a parent about handling a teenager,” an action which the Board deemed a
“psychologicalservice’ [R. 1-4.] As was conceded in the hearing on this matter, the Board
would not have intervened if Rosemond was providing generalized advice about chilglasarin
it would then fall “outsie the practice of psychology.” [R. 47 at 24 (Hrg. Tr.})}eBoard is

adamant that it “takes no issue with the quality of the psychological servittesagplicable



standard of care,” [R. 1-4] but this protestation does not change the fact that thedBgatds
silence Rosemond because of the contenisa$ieech. Only becauB®semond provided
individualized advicavashesubject to the Board'action This is, by definition, conterdased.

Although the factual predicate is very differethie Suprem€ourt’s opinion inHolder v.
Humanitarian LawProject 561 U.S. 1, 28 (2010) is instructive. In that case, the Court
considered whether 18 U.S.C. § 2339B(a)(1), which criminalizes “knowingly provid[ing]
material support or resources to a foreign terrorist organization,” was@ppkuch a way as to
violate the First Amendment rights of American citizens who wished to “provideialate
support to [Terrorist Organizations] in the form of speedt.”at 28. A here, the Government
argued that what was at issue wasduct, not speech. The Coursmissed this argument,
finding that the restriction was contdrased

Plaintiffs want to speak to the [Terrorist Organizations], and whether thggona

so under [the material support statute] depends on what they say. If plaintiffs'

speech to those groups imparts a “specific skill” or communicates advicedderive

from “spedalized knowledge™for example, training on the use of international

law or advice on petitioning the United Natienthen it is barred. ...On the other

hand, plaintiffs' speech is not barred if it imparts onlyegahor unspecialized

knowledge.
Id. (internal citations omitted As inHolder, Rosemond wants to write a newspaper column and
whetherthe Board will permit him to do sdepends on what he sapsthat column

When the Court itHolder wasconfronted with the Government’s argument, whgh
similar to the Board’s herein, that the material support statute should onlyereteimediate
scrutiny since it §enerallyfunctions as a regulation of conduct,” the Court refused to adopt this
position explaining that &aw may be “described as directed at conduct . . . , but as applied to

plaintiffs the conduct triggering coverage under the statute consists of cocatmma

message.”561 U.S. 1, 28 (2010%ee alsdJnited States v. Baumgartné&81 F. App'x 522, 530



(6th Cir. 2014) (quotingdolder,561 U.S. at 28) (“The Supreme Cohas held that, where a
statute may be described as directed at conduct ... but as applied to plaintiffs the conduct
triggering coverage under the statute cstissdf communicating a mesge, the application of
the statute is subject to strict scrutiny for compliance with the First Amendmenhéye is no
guestion that what drew the Board’s attention in this case was Roseroomuftsinicatingdf a
message. Thletter of complaint whiclspurred the Board’s acti@pecificallycriticizeshis
advice, and theease andesist lettemaddresses the Board’s concern tiatvas responding to a
specific, individualized question. [R. 1-4; R. 2%t 4]

As further evidace of the fact that the restriction is contbased, Rosemond points out
that there iSno contentneutral justificationr—i.e., no rationale unrelated to the topics discussed
in his column—for regulating what he writes[R. 25-1 at 16.] The Board confis as mucim
its answers to interrogatories whedespite stating that it “[does] not take a position on the
content of the article,it explainsthat “[b]y describing himself as a family psychologist,
[Rosemond]s misleading and deceitful to the Kentucky readers edhdd infer thate is a
qualified credential holder of the Board.which could result in [their] acting upon the
printed adviceand harm.” [R. 25-2 at 7§emphasis added) In other words, th8oard acted
out of a concern that the content of Rosemond’s advice column might harm Kentucky readers.

The Board disagreearguingthatRosemond’sdvice columrwaseither commercial or
professionakpeechandthatther restriction was contenteutral [R. 264 at 9 12 (arguing
Rosemond’s speech is commerci&l);30 at 5-9 (arguing Rosemond’s speech is either
commercial or professional); R. 33 at 4 (arguing that Rosemond’s advicencislymofessional

speech] The advice rendered in Rosemond’tuoan falls into neither category.



Commercial speech do&so more than propose a commercial transactivirginia
State Bd. of Pharmacy v. Virginia Citizens Consumer Council,488.U.S. 748, 762 (1976) or
is an“expression related solely to the economic interests of the speaker amtieiteali Cent.
Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of New, ¥dikU.S. 557, 561 (1980Y.he
Boardprovides only onargumenin support of its beliethatRosemondngages in commercial
speech when he publishes his colurRosemond’saglinerefers readers tois websitewhich
contains‘revenue generating activitigs[R. 26-1 at 10.] This is unpersuasive. “Rosemond
[does] not pay people for questions and they do not pay [him] to answer questions in [his]
column.” [R. 25-3.] While Rosemond was undoubtedly paid isyndicated column, and
might havendirectly received some inconfeom his website, it cannot be said that Rosemond’s
column dther “propos[ed] a commercial transaction” or was “related solely to the eamnom
interests of the speaker and its audiendérginia State Bd. of Pharmacy25 U.S. at 762;
Cent. Hudson447 U.S. at 561.

The BoardalsoargueghatRosemond’s speechdgserving of a lesser constitutional
protection because he was engagingrofessional speechCiting no case in support of this
specificproposition, the Board pronounces the rule that “[a] professional in a regulated
profession does not enjoy the full protection of the First Amendment when speakimpads pa
the practice of his profession.” [R. 33 at 3 (emphasis added).] If there is a rulekerb&dan
the cases addressing the “professional speech” doctrine, it is far more nuandbis.th

The Board correctly notes that “[t]he “professional speech doctrine” aims tacriecthe
“collision between the power of government to license and regulate those who woulkel @urs
profession ... and the rights of freedom of speech.” [R. 33 at 3 (titng v. S.E.C472 U.S.

181, 228 (1985) (White, J., concurrirjg)t is not surprising that the Board has difficulty citing



to a case thdays e theory out in a coherent way, because cases addressimgthection
between professional speech and the first amendanefiéw and far betweerseeDaniel
HalberstamCommercial Speech, Professional Speech, and the Constitutional Status of Social
Institutions 147 U. Pa. L. Rev. 771, 834 (1999) (Courts haaecly addressed the First
Amendment contours of a professional's freedom to speak to a client.”) According to
Halberstam'&Article, the Supreme Court has only once “expressly confedhthe First
Amendment protection of professional speech” andnig three cases havieeyreviewed
professionatestrictions in light of First Amendment challengéd. at 773, 834. I®lanned
Parenthood of Southeastern Pennsylvania v. Ga&s¥y U.S. 833 (1992), the Supreme Court
upheld aPennsylvania law thaequired physicians provide information to clients seeking an
abortion. While nohaming it the Court addresseke professional speedatoctrine as follows

To be sure, the physician's First Amendment rights not to speak are intp|g=ge

Wooley v. Maynard430 U.S. 705, 97 S.Ct. 1428, 51 L.Ed.2d 752 (1977), but only

as part of the practice of medicine, subject to reasonable licensing aatiosg

by the Sate, cf.Whalen v. Roe429 U.S. 589, 603, 97 S.Ct. 869, 878, 51 L.Ed.2d

64 (1977). We see no constitutional infirmity in the requirement that the physicia

provide the informatio mandated by the State here.
Id. at884. The second case that Halberstam refers Rug v. Sullivan500 U.S. 173 (1991),
where the Court did not discuss professional speech, but did uphdédpreventing
government-funded clinics from advising patients of services related editabas a method of
family planning” Id. at 193. Finally, inLowe v. S.E.C472 U.S. 181 (1985), the Supreme
Court considered whether an SEC order prohibdifaymer investment adviser from publishing
an SEC newslettewvas an abridgment of tliermer advisers freedom of speech.

Admittedly, at what poinprofessional regulation becomas unconstitutional restriction

on speech is a difficult question to answer. It has long been helfsjtates have a compelling

interest in the practice of professions within their boundaries, and that as pait pbiver to
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protect the public health, safety, and other valid interests they have broad powalltshest
standards for licensing practiiers and regulating the practice of professio@sltfarb v.
Virginia State Bar421 U.S. 773, 792 (1975). This principle is unassailable. But, also
undeniable is the fact th&fa]t some point, a measure is no longer a regulation of a profession
but a regulation of speech or of the press; beyond that point, the statute must survixet tie le
scrutiny demanded by the First Amendmeritdwe,472 U.Sat229-30. Again, whe to draw
this line isnot an exact sciencdn his concurring opinion ihowe, Justice Wiite provided some
insight on this question:

Where the personal nexus between professional and client does not exist, and a

speaker does not purport to be exercising judgment on behalf of any particular

individual with whose circumstances he is directly acquainted, government

regulation ceases to function as legitimate regulation of professionatpradttn

only incidental impact on speech; it becomes regulation of speaking or publishing

as such, subject to the First Amendment's commandQloaigress shall make no
law ... abridging the freedom of speech, or of the press.”

Id. at 232. This theory is both consistent with how the doctrine has been applied in the
aforementioned cases addressingaiftéessional speeathoctrine, and is alssengble in light of
the doctrine’s aims. Pursuant to this doctrine, the government is permitegglitatespeech in
limited circumstanceso as t@rotecttheindividual receiving advice— theient. As articulated
by Justice White, without this professat-client relationship, the doctrine’s vices outweigh its
virtues.

In this case, that “personal nexus between professional and client” does noldexist.
Neither party suggests that Rosemonddragdea who the teenagar his column is.In fact,
nobody knows the individual who Rosemond was writing abouthethetthat persotives in
Kentucky [R. 26-3 at 21 (Markham Depo.)] Nobody knowthi teenager’s parents read the
articleor took the advice, much lessahyone was harmed-or all the Board knows, the “wake-

up call” worked and, instead of harming the teenager, it served its pufpaskermore,
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Rosemond receives no compensation femmperson in exchange for the advice offered in his
columns. [R. 253 at2 (“| do not pay people for questions and they do not pay me to answer
guestions in my column])Put plainly, the question and answer format used by Rosemond is
nothing more than a literary device. The relationshabis necessary between a professional
and a cliento trigger application of thprofessional speedioctrine just did not exist. This
should not come as much of a surprise to the Board, who conceded in oral arguniekihdwat
of no case that defined professional speech in the way the Board sought to apptyrthe.do

[R. 47 at 5Hrg. Tr)]

The Board cites to a number of cases wipeodessionals have been regulated in the
interest of protecting the public, and Courts have upheld the restrictions asdrenhha
incidental effecd on the free speech rightsSefeR. 33 at 5-6.]These cases are all
distinguishable from the one before the Cotitr example,n Ohralik v. Ohio State Bar
Asociation the Supreme Court considered whether an attorney could be disciplined for
personally soliciting automobile victims, or whether this conduct constituted {aotgueech.

436 U.S. 447 (1978). The Court found that the conduct “f[ell] within the Statgemsphere of
economic and professional regulation,” because “[a] lawyer's procurefrentunerative
employment is a subject only marginally affected with First Amendment coricitnsat 459.
Becausdrosemond’s column is not commercial, it is not fairly compared to Ohio’s regulation of
an attorney'gractices in soliciting clients. Wlo cases thahe Boardcites actually support
Rosemond’s position by endorsing Jusif¢hite’s concurring opinion ihowethat there must

be a nexus between a professional and a dhedegitimate professional regulations with such an
impact on speechSeeAccountant's Soc'y of Virginia v. Bowm&60 F.2d 602 (4th Cir. 1988)

(Regulations affecting accountants are constihal as they “restrict[] only accountants’
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communications with and dmehalfof their clients.}; Locke v. Shore&g34 F.3d 1185 (11th Cir.
2011) (“There is a difference, for First Amendment purposes, between regulafiesspnals’
speech to thpublic at large versus their direct, personalized speech with clients.”)

For the reasons explained above, Rosemond’s speech is neither commercial, nor
professional. Instead, the Board used K.R.S. § 319df¥strictRosemond’s speediecause it
took issie withthe message he was conveyir&uch government regulation is content-based,
and only constitutionaf it survives strict scrutiny.

2

The Boardalsoargues that the tagline at the bottom of Rosemond’s column is
commercial speegland further that Rosemond'ariqualifieduse” of the ternfamily
psychologists “potentially misleading, to the public’s detriment.[R. 30 at 10.]For the same
reasons that the Board’s attempted regulation of the body of Rosemond’s colwmiteig-c
basedso too is its regulation of hiagline. If Rosemondiescribed himsels something other
than a “family psychologist,0r qualified his statement, then tiigoardwould not have pursued
him. [SeeR. 47 at 6 (Hrg. Tr.) (Board stating “[i]f he called himself a family thestapre would
not be here.”)]As discussedsupra this is the hallmark of a conteb&sed restrictionSeeReed,
135 S. Ct. at 2227 (“Government regulation of speech is camésed if a law applies to
particular speech because of the topic discussed or the idea or message ejpressed.

The fact that the Board seeks to regulate the way that Rosemond descrilgdfsalsims
opposed to what he says in the column, doestmange tk fact that it is contertiased.In
Mclintyre v. Ohio Elections Comm™14 U.S. 334, 348 (1995), the Supreme Court considered

whether an Ohio law that prohibited anonymous campaign literature was an uotonatit

3 Rosemond’s tagline states: “Family psychologist John Rosemond answers parestisns on his
website at www.rosemond.com.” [R. 1-5 at 2]
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abridgment of free speech. Ohio argued that the regulation was justified béqaoseled the
electorate with valuable information about the speaker, but the Court disagreed:
Insofar as the interest in informing the electorate means nothing more than the
provision of additional information that may either buttress or undermine the
argument in a document, we think the identity of the speaker is no different from
other components of the document's content that the author is free to include or
excludel! . . . . The simple interest in providing voters with additional relevant

information does not justify a state requirement that a writer make statements or
disclosures she would otherwise omit.

Id. at 34849. If the state wants to regulate what factsto bancluded about the identity of a
speaker, then that regulation is content-based and must withstand stricy/sddutin

Even if, as the Board claims, Rosemond is potentially misleading readeotdinyg
himself out as a psychologist, he retains timstAmendment right to make those statemants
noncommercial setting K.R.S. § 319.005 bans individuals from using the term “psychologist”
in a way that is deceptive. According to the Board, “[t]he evidence in this casetsuppdran
that theunqualified use of those terms as potentially misleading, to the public’s detriment.” [R.
30 at 10.] While not a licensed psychologist in Kentucky, Rosemond does hold a master’'s
degree in psychology and is a licensed “psychological associate” in Nodlin@afR. 253 at
2-3 (Rosemond Declaration).] With this title, also comes authorization under Nodim&saw
to describe himself as a “psycholodisfid. at] 3 R. 1 at  10. Ultimately, howeverthe
Board’srestrictionis sulject to strict scrutiny even if wh&osemondaidwere falseor
misleading. [R. 25-1 at 15.] lnited States v. Alvarei32 S. Ct. 2537 (2012Xavier Alvarez
lied when he announced at a public meeting that he held the Congressional Medal oftHonor, a
act which the Court referred to as a “pathetic attempt to gain respect that etadetth at
2542. In holding thathe Stolen Valor Actvhich criminalized making false claims about the
receipt of military medalsvas anunconstitutional conteriiased restrictigrthe Court

reaffirmed its conviction that even false statements deserve First Amenghoction:
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The Nation well knows that one of the costs of the First Amendment is that it
protects the speech we detest as well as thelspeeembrace. Though few might

find respondent's statements anything but contemptible, his right to make those
statements is protected by the Constitution's guarantee of freedom of speech and
expression.

Id. at 2551. The Board’s restrictions imposed on his tagline, like the content of his column, must
also survive strict scrutiny if they are to be permitted.
B

As the Board has imposed “content-based restrictions on speech, those provisions can
stand only if they survive strict scrutiny, which requires the Government to prdauaeha
restriction furthers a compelling interest and is narrowly tailored toaelihat interest."Reed
135 S. Ctat 2231 (internal quotation marks and citations omitteel¢ also Greater New
Orleans Broad. Association, Inc. v. United Sta&#/ U.S. 173, 183 (1999) (When considering
restrictions on “commercial” speech, “the Government bears the burdesntifyichg a
substantial interest and justifying the challenged restrictiose§;also Ohio Citizen Action v.
City of Englewood671 F.3d 564, 571 (6th Cir. 2012) (“The governmental entity that enacts the
regulation bears the burden of establishing each element of the analysibgaddutt
ordinarily does not supply reasons the legislative body has not givehi§.means that the
burden is on the Board to demonstrate thatrestrictionsmposed on Rosemond’s speech
“furthers a compelling governmental interest §ae] narrowly tailored to that end.Reed 135
S. Ct.at 2231 (internal quotation marks and citations omitted). “In light of the substantial and
expansive threats to free expression posed by cobéeseidestrictions, Alvarez 132 S. Ct. at
2544, the Supreme Court has only rarely found content-based restrictions to withstand

constitutional musterld. (collecting cases)The Board cannotarry this heavy burden here.
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1

First, the Boardargues thaKentucky has a compelling interest in “protect[ing] the public
health and safety and other interests by establishing standards for ligenodesgionals and by
regulating the practice of professions within their borders.” [Rat3] They assert thdte
regulatoryscheme “protect[s] the mental health of its citizens and prevent harm from the
unlawful and incompetent practice of psychology.” [R. 33 at 6.] The Board asserts tha
Rosemondnight potentially confuse readers into believing that he isrtckylicensed
psychologist and that protecting these readers from potential confusion ipallaugrinterest.
[R. 33 at 8.]

This interestdoes not fall into one of tfew categories where the law allows content
based regulation of speecBee Alvarezl32 S. Ct. at 2544. Furthermordhilg protecting the
publicis an enviable goal, the Board cannot demonstratietdhrestrictios achieve the goal.
Even under the lesseitermediate scrutingtandard, the Board h#se burden of demonstrating
that its restrictiorfdirectly advance the state interest involved; the regulation may not be
sustained if it provides only ineffective or remote support for the government's @ui@estral
Hudson Gas & Electric Corp447 U.S., at 564. As explainedidenfield v. Fangf|t]his
burden is not satisfied by mere speculation or conjecture; rather, a goverroegtakeking to
sustain a restriction on [ ] speech must demonstrate that the harms it reciéed anel that its
restriction wil in fact alleviate them to a material degree.” 507 U.S. 761, 770-71 {(12&3n
v. Fruchey 492 F.3d 766, 771 (6th Cir. 2007) (citiedenfield 507 U.S. at 770-72)[T]he
government must come forward with some quantum of evidence, beyond its os¥rirbise
necessity for regulation, that the harms it seeks to remedy are concrete @sdelyatatory

regime advances the stated goajdNixon v. Shrink Missouri Gov't PAG28 U.S. 377, 392
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(2000) (The Supreme Court has “never accepted mere conjecture as adequate tarsarry a F
Amendment burden.”).

In the case at hand, the Board has not demonstrated thettaalharm has occurredn
fact, the Board conceded it is not aware of any situation where a citizen waltydetmedoy
Rosemond’s speech. [R. 47 at H8d Tr.)] When asked in her deposition whether the Board
was “aware of any evidence that anyone has been harmed by Mr. Rosemond’s ndhenn i
more than forty years that it has run in Kentucky newspapers,” Dr. Exkhda(Chair of the
Kentucky Board of Examiners of Psychology) answered “not to my knowledge.” [Ra2g6
(Markham Depo]) When asked whether the Board was aware of @ap@ing misled by his
tagline, the answer wagain“No.” [R. 26-3 at 26 (Markham Depd.)nstead, the Board only
speculateshat citizens might be harmed if they were to depend on Rosemond’s adwcehend
mistaken beliethat he is a Kentuckljcensedpsychologist. [R. 47 at 1rg. Tr.); R. 263 at
22-23(Markham DepQ]

The Boards argumenthatno proof of actual harm is necessary, and that speculative
harm is enough is unpersuasive. [R. 33 at 4tingTurner Broad. Sys., Inc. v. F.C,612 U.S.
622, 664 (1994), the Board argues that the state can act to regulate “anticipated [rar8% at
4, Footnote 16.] Anore complete reading dlurner Broadcastingeveals howeverthat the
Government must still do “more than simppposit the existence of the disease sought to be
cured. ” Turner Broad. Sys512 U.S. at 664 (1994) (quotation omitted). The Government
“must demonstrate that the recited harms are real, not merely conjecturagtahd tegulation
will in fact alleviate thee harms in a direct and material wald: (citing Edenfield 507 U.S.at
770771 (1993))see alsdJnited States v. Nat'l Treasury Employees Un&ir8 U.S. 454, 475

(1995) (quotingrurner Broad. Sys512 U.S. at 664).
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Secondgven if the Board'’s interest were compelling, its restrictions arearocbwly
tailored to achievés purpose. [R. 25-1 at 23The Board argues that its restrictions are
narrowly tailoredbecausé&kosemond could easily and without much effort chooskesaribe
himself as something other than a “family psycholog@thecould simply qualify hisdgline
by noting that he is not licensed in Kentucky. [R. 33 at 9 (“The Statute is notiggcdssloes
not prevent the Plaintiff from using any other myriad of terms to describe hionde#
background until he is licensed by the Board.”); R. 47 at 39 (Hrg. Tr.) (“He can holdihaus
as a family therapist, family counselor, or anything else along thosebindse just can’t hold
himself out as a family psychologist...”)] The Court is sympathetic to the Bopagition; if
Rosemond chose to make subtle changes in the way that he refers to himdgidaton
would not be necessaryS¢eR. 47 at 6 (HrgTr.) (Board stating “[i]f he called himself a family
therapist, we would not be here.”)] This does not make the Board’s restrictioovihar
tailored.” Ultimately, whether or not Rosemond could choose to describe hdiffeztntly or
in a way thathe Board believes to be more precise is irrelevant because, as explgrepd
Rosemond’s use of the titleamily psychologist’is protected by the first amendmei@ee
Mclintyre,514 U.Sat 348 As Rosemond argued in his motion, there are othgsiw achieve
the same purpose. For example, the Board could publish a list of names of psychologists
licensed by the Commonwealth. [R. 32 at FN4.]

In this case, it woulddditionallyseem that the Board&nforcement is underinclusive.
Laws that are underinclusive cannot be narrowly tailored “[b]ecause a law tenregarded as
protecting an interest of the highest order, and thus as justifying atrestan truthful speech,

when it leaves appreciable damage to that supposgdlynterest unprhibited.” Reed 135 S.
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Ct. 2232 (quotindrRepublican Party of Minn. v. Whit&36 U.S. 765, 780 (2002) (internal
guotation marks omitted). As articulated by Rosemond:
[T]here is no legitimate neutral justification for the fact that Kentucky prohibits
Plaintiff Rosemond’s parenting advice while leaving vast amounts of materially
identicalspeech—in the form of newspapers, books, television shows, and Internet
discussiorforums— totally unregulated. Kentucky’'s newspapers and airwaves
not to mention the Internetare filled with advice personalities answering
guestions on every facet of interpersonal relationships, most of which seemingly
fall within the broad scope of Kentucky's definition ofie “practice of
psychology.”
[R. 25-1 at 23-24.] If the State’s interest is really in preventing persons unticertbe
Commonwealth of Kentucky from holding themselves out as licensed profassiors difficult
to understand how Dr. Phil, Dr. Oz, and counttaber sekhelp gurus would not also be in the
Government’s crosshaird.heBoard ha never investigad another newspaper columnist, nor
book author for holding themselves out to be a “psychologist” without pliopasure in
Kentucky [R. 26-3 at 23-24 (Markham Depo.)] When asked how the Board would respond to a
complaint if one weréevied against Dr. Phil, the Board did not knowd. jat 35.] While there is
no evidence in the recodemonstrating that oth@ublic personalities similarly hold themselves
out to be “psychologists” in Kentucky, it is hard to believe that others do not.
C
As explainedsupra Rosemond’s speech is neither commercial, nor professional because
it neither proposes a commercial trari&at nor is there any nexus between Rosemond and the
person to whom his advice is allegedly directed. Nevertheless, even if the €outoviind
thatRosemondvasengaging in eithecommercial or professionapeechthe restriction would
still fail because¢he Board’segulatory authority is not without limitsAs explainedsupra,”a

governmental body seeking to sustain a restriction on commercial speech must ceenthrat

the harms it recites are real and thatdéstriction will in fact alleviate them to a material
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degree.” Edenfield 507 U.S. at 770 (additional citations omitted)lhe same burden attaches
to the Board’s regulation of Rosemond’s tagline. Even ifalgene constituted potentially
misleading commercial speechithout more it cannaturvive intermediate scrutiny

If the “protections afforded commercial speech are to retain their ftaaderer,

471 U.S., at 64849, 105 S.Ct., at 2280281, we cannot allow rote invocation of

the words “potentially misleading” to supplant the Board's burden to “demonstrate

that the harms it recites are real and that its restriction will in fact alleviate them to
a material degreeEdenfield,507 U.S., at 771, 113 S.Ct., at 1800.

Ibanez v. Florida Dep't of Bus. & Professional Regulation, Bd. of Accountah2yJ.S. 136,
146 (1994). As has been demonstrated, the Board has failed to show that any actual harm
resulted from Rosemond’s behavior or that any anticipated tivas more than conjectural. As
such, the Board could not even meet the lesser burden imposed by an intermediaje scruti
analysis.

[l

The Court does not herein seek to restrain the Board’s ability tlatedie practice of
psychology. Furthermore, the Court does not question the Board’s motivef] ieivice of
content-based legislation ... is not that it is always used for invidious, thought-controlgsurpos
but that it lends itself to use for thopurposes.’Reed 135 S. Ct. at 2229 (quotirkdjll v.

Coloradqg 530 U.S. 703, 743 (2000)ddlia, J., dissenting)) (internal quotation marks omitted).
In this instance the Board weob far.

Rosemond is entitled to express his views and the fact that he is not a Kditeickgd
psychologist does not change tfatt. If the facts were different, had Rosemond represented
himself to be a Kentucklicensed psychologist or had he actually entered into a qlagignt
relationship in Kentucky, the odmemight be different. In the case at hand, he did not. All he
did was write a column providing parenting advice to an audience of newspaper suhsdribe

permit the state to halt this lawful expression would result in a harm far more tecsuatde
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damagingto societythan the speculative harm which thatStpurportedly seeks to avoid, and
perhaps that is the “wake up” call best drawn from the facts of this case.

Accordingly, and the Court being sufficiently advised, it is he@BYDPERED as
follows:

Q) Rosemond’s Motion for Summary Judgment [R.iB55RANTED;

(2) The Board’s Motion for Summary Judgment [R. BADENIED;

3) Kentucky’'s Psychology Practice Act, Ky. Rev. Stat. 88 3190@®q. and its
Associated regulationsereUNCONSTITUTIONALY APPLIED to Rosemond advice
column and also as to Rosemond’s description of himselfasityfpsychologist;

(4) The Board iPERMANENTLY ENJOINED from enforcing these laws in an
unconstitutional manner against Rosemond or others similarly situated; and,

(5) The Court will enter an appropriate judgment contemporaneously herewith.

This 30th day of September, 2015.

Signed By:
I Gregory F. Van Tatenhoveﬁr
United States District Judge
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