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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Frankfort)

KATHLEEN MARIE MARTIN, )
)
Plaintiff, ) Civil Action No. 3: 14-007-DCR
)
V. )
)
CAROLYN W. COLVIN, Acting ) MEMORANDUM OPINION
Commissioner of Social Security, ) AND ORDER
)
Defendant. )

k*kk kkk kkk kkk

This matter is pending for considerationcodss-motions for snmary judgment filed
by Plaintiff Kathleen Marie Martin (hereafteMartin” or “the Claimant”) and Defendant
Carolyn W. Colvin, Acting Comnmssioner of Social Securitytfife Commissioner”). [Record
Nos. 8, 9] Martin argues thdte administrative law judgeALJ”) assigned to her case erred
in finding that she is not entitled to a perioddisability and Disallity Insurance Benefits
(“DIB”) under the Social Security Act (“Act”).She seeks reversal thfe ALJ’s decision and
remand for an award of benefits. The Cowssiner asserts that the ALJ's decision is
supported by substantial evidence and shouldfforened. For the reasons discussed below,
the Court will grant the Commissioner’s matiand deny the reliegequested by Martin.

l.

On August 24, 2011, Martin filed an application for DIB alleging a disability
beginning May 1, 2009. [Record No. 6-1, Admsinative Transcript, “Tr.,” at p. 96]
Martin’s claims were initially denied. Martialong with her attorney at the time, Jonathan

Mallin, and vocational expert YE”) Zachary Matthews appeardxtfore ALJ Henry Perez,
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Jr. on September 11, 2012, for amministrative hearing. [Trp. 13] In a decision dated
October 23, 2012, ALJ Perez found that Mawtias not disabled under sections 216(i) and
223(d) of the Act. [Tr., pp. 13-21]

Martin was 38 years old when her alleged disability began on May 1, 2009, and 42
years old at the time of the Als decision. [Tr., pplO, 96] Martin completed two years of
college and previously worked as a mortgage raadl estate processor. [Tr., p. 114] She
alleges that she is unablevmrk due to fiboromyalgia, cbnic fatigue syndrome, back and
neck pain, depression, and anxiet$e¢Tr., p. 113; Record No. 8-1, p. 3]

After reviewing the record and considering the testimony presented during the
administrative hearing, the ALJ concluded tN&rtin suffers from meically determinable
impairments of fibromyalgiachronic fatigue syndrome, arttis, back and neck pain,
temporomandibular joint disorder (“TMJ"hypothyroidism, depression, and anxiety. [Tr.,

p. 15, Finding No. 3]. None of these impairnsemiowever, qualified as severe impairments
because they did not significantly limited radoility to perform basievork activities. [Tr.,
pp. 15-21, Finding No. 4] As a result, the Adldtermined that Mén was not disabled
from May 1, 2009, through October 23, 2012, the date of the administrative decision. [Tr., p.
22, Finding No. 5]

.

Under the Social Security Ach, “disability” is defined asthe inability to engage in
‘substantial gainful activity’ because of a dimelly determinable physical or mental
impairment of at least ongear’s expected duration.Cruse v. Comm’r of Soc. Sgé&02
F.3d 532, 539 (6th Cir. 2007). A claimant’s So&alcurity disability determination is made

by an ALJ in accordance with “a fivéep ‘sequential evaluation process."Combs v.
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Comm’r of Soc. Sec459 F.3d 640, 642 (6th Cir. 2006) (en banc) (quoting 20 C.F.R. 8
404.1520(a)(4)). If the claimant satisfies the ficir steps of the process, the burden shifts
to the Commissioner with spect to the fifth stepSee Jones v. Comm’r of Soc. S886

F.3d 469, 474 (6th Cir. 2003).

A claimant must first demonstrate thslte is not engaged isubstantial gainful
employment at the time of the disability application. 20 C.F.R. § 404.1520(b). Second, the
claimant must show that she suffers froan severe impairment or combination of
impairments. 20 C.F.R. 8 404.1520(c). Third, if the claimant is not engaged in substantial
gainful employment and has a severe impairmenntiwis expected to last for at least twelve
months and which meets or equals a listegpairment, she will be considered disabled
without regard to age, edumn, and work experience. ZDF.R. 8§ 404.1520(d). Fourth, if
the Commissioner cannatake a determination of disaty based on medical evaluations
and current work activity and the claimanstasevere impairment, the Commissioner will
then review the claimant's RFC and relevaast work to determine whether she can
perform her past work. Ehe can, she is not disetll 20 C.F.R. § 404.1520(f).

Under the fifth step of the analysis, ifetltclaimant’s impairment prevents her from
doing past work, the Commissioner will consider RFC, age, edaton, and past work
experience to determine whethghe can perform other workf she cannot perform other
work, the Commissioner will find the claimadisabled. 20 C.F.R. § 404.1520(g). The
Commissioner has the burden of proof only onée“fifth step, proving that there is work
available in the economy thiie claimant can perform.”White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotirtger v. Comm’r of Soc. Se@203 F.3d 388, 391

(6th Cir. 1999)).



Judicial review of the denial of a claifor Social Security benefits is limited to
determining whether the ALJ’s findings angpported by substantial evidence and whether
the correct legal standards were appli&bhgers v. Comm’r of Soc. Se486 F.3d 234, 241
(6th Cir. 2007). The substantialidence standard presupposes that there is a zone of choice
within which decision makers can go eithe@ay, without interferencdrom the court.
McClanahan v. Comm’r of Soc. Sed74 F.3d 830, 833 (6th Cir. 2006). Substantial
evidence is such relevant evidence as eoredde mind might accept asfficient to support
the conclusion.Richardson v. Peralest02 U.S. 389, 401 (1971Rass v. McMahgr499
F.3d 506, 509 (6th Cir. 2007).

If supported by substantial ewdce, the Commissioner'cision must be affirmed
even if the Court would decide the case diffdgeand even if the claimant’s position is also
supported by substantial evidenc&mith v. Comm’r of Soc. Sgd482 F.3d 873, 876 (6th Cir.
2007);Colvin v. Barnhart475 F.3d 727, 730 (6th Cir. 2000pngworth v. Comm’r of Soc.
Sec. Admin.402 F.3d 591, 595 (6th Cir. 200%)asey v. Sec’y of Health & Human Servs.
987 F.2d 1230, 1233 (6th Cir. 1993). In atheords, the Commssioner’s findings are
conclusive if they are supported by stangial evidence. 42 U.S.C. § 405(g).

[11.

Martin’s motion to reverse or remandetiCommissioner’s decision relies on three
separate but interrelated issues. She argaeshi ALJ erred by: (i) finding that she did not
have a severe impairment, particularly that fioromyalgia was not a severe impairment;
(i) discounting her credibility; and (iii) ging little weight to her treating physician’s

findings.



Establishing a severe impairnié€‘has been construed asla minimishurdle in the
disability determiation process.” Higgs v. Bowen880 F.2d 860, 862 (6 Cir. 1988)
(citations omitted). “An impairnt@ or combination of impairnmes is not severe if it does
not significantly limit [a claimant's] physicabr mental ability toperform basic work
activities,” which are the “abilite and aptitudes necessary tordost jobs.” 20 C.F.R. 88
404.1521(a), (b). Martin bears the burdepriove the severity of her impairmentdiggs v.
Bowen 880 F.2d 860, 863 (6tkLir. 1988). This requirement allows for the “threshold
dismissal of claims obviously lacking medical meritd’ at 862.

The evidence in this case does nopmort a finding that Martin’s conditions are
severe impairments. With breaks, Martifis able to perform a nureb of activities. She can
do laundry, clean the kitchen cfathroom, and prepare simpieals. [Tr., p. 137-38]
When feeling well, Martin will go on erranas appointments alone. [Tr., p. 139] “[A]n
impairment can be considered not severe only if it is a slight abnormality that minimally
affects work ability regardless of age, education, or work experiendedt 862. (quoting
Farris v. Sec. of Health and Human Serv&r3 F.2d 85, 89-90 (6th Cir. 1985)). While
Martin suffers from a number ahedically determinable impanents, “mere diagnosis . . .
says nothing about the severity of a conditioid” at 863 (citingFoster v. Bowen853 F.2d

483, 489 (6th Cir. 1988)).

1 Martin also pointed to other diagnoses upport of her disability. She alleges that she is
disabled due to hypothyroidism, but does not idgngifiy impairments or limitations caused by this
condition and it is successfully managed with medicati®@eele.g, Tr., p. 188; Record No. 8-1, p. 5].
While Martin originally identified TMJ and hypertsion in her application, those arguments have not
been developed and have been waived. [Record 8-1, Kedhedy v. Comm’r of Soc. Se87 F. App’X

454, 466 (6th Cir. 2003). Nonetheless, in the atmserf any evidence demonstrating that a particular
condition caused any functional limitations, the ALJ reasonably determined that it was non-severe.
Higgs 880 F.2d at 8635ee20 C.F.R. § 404.1512(a).
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Martin claims that she is disabled due to arthritssxd back and etk pain. The
medical evidence of record shows that Maciomplained of joint pain and reported that she
had previously been diagnosed with ostduérs. [Tr., pp. 382, 396] However, she does
not point to a particular location of her arthritis pain and has not presented particular
evidence of the diagnosis. Whaee claims that x-rays weperformed by Dr. Herringshaw,
they were not located in the record. [Tr.1@] And the radiological examinations found in
the record do not support heachs. Views of Martin’s cerval, thoracic, and dorsal spine
only revealed “minimal degenerative arfges.” [Tr., pp. 290,293-94] Similarly,
radiological examinations of Martin’s left aeklleft foot, and righband were all normal.
[Tr., pp. 295-96]

In summary, there is no objective evidenoethe record to support a finding that
Martin’s arthritis or neck and back pain arees® impairments. Thgame may be said for
Martin’s chronic fatigue syndroe (“CFS”). Martin was dgnosed with CFS in September
2011, but there are no resulting limitations idfead in the record. [Tr., pp. 216-17, 434—
45] Without additional inform&in to determine the severityf Martin’'s CFS, the ALJ
properly concluded that it wamt a severe impairment.

In addition to her physical conditions, Ma suffers from depssion and anxiety.
[Tr., pp. 329-48] Her diagnosis is Adjustméisorder with Mixed Emotions (309.28) and
Major Depressive Disorder (296.32). [Tr..386] Martin has suffered from depression from
an early age. The record indicates that shalliisulty in social situations due to low self-
esteem. [Tr., p. 340] Martin is treatedttwcounseling and prescribed anti-depressant

medications.



Dr. Pamela Herringshaw conducted a p®jogical consultative exam in 2011.
Martin correctly points out thaDr. Herringshaw felt that M&n’s prognosis was “fair to
poor” at the time of the examination. Marhas consistently beeassessed a GAF score of
about 50 points by several providers which is daat with the ability to work. [Tr., p. 18];
see Smith v. Comm’r of Soc. Set82 F.3d 873, 877 (6th Cir. 2007). The treatment records
containing this GAF score did not identify any iiations in Martin’s social, occupational, or
school functioning caused by haental impairments. & e.g, Tr., pp. 329-31] The GAF
score described Martin’'s symptomsgther than hetdimitations. [d.] Symptoms are
subjection complaints about a claimant’'s condition, and cannot be the basis for a finding of
disability. See20 C.F.R. 88 404.1528(a) (“Symptoms arelgmant’s] description of [his or
her] physical or mental impanment”), 404.1529(a) (“[S]tatemenébout [Claimant’s] pain or
other symptoms will not ahe establish that [Cla&mt is] disabled”).

Martin relies on Dr. Herringshaw’s discussionheir prognosis of the future course of
Martin’s impairments. deeTr., p. 388] But Dr. Herringshaw did not identify any limitations
imposed by those impairment§Tr., pp. 381-88] Contrary to Martin’s representations, the
evidence in the record does not show that mental impairments caused significant
limitations. For instance, Dr. Benjamin Soolgserved on February 1, 2011, that Martin was
“alert and happy.” [Tr., p. 310Martin herself reported thahe took care of her husband,
children, and a dog, and could cook with assise. [Tr., p. 137] She also does laundry.
[Tr., p. 137] Martin reported that she atteddchurch, spoke with family members on the
phone, and went grocery shopping. [Tr., pp9-240] The ALJ reasonably concluded that
these activities demonate that her depression and anxiwgre not severe impairments that

would prevent her from wonkg. [Tr., pp. 18-19]
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The GAF score provided was consistent withse assigned by other health providers
and did indicate the ability to work. The Alconsidered Dr. Herringshaw’s opinion and
properly assigned it some weight. Martin wHea@ed by her anxiety and depression, but the
record does not support a finditigat her ability to work was ipacted by thesenpairments.

Martin focuses her argument on the ALdstermination that mefibromyalgia was
not a severe impairmentStankoski v. Astryes32 F. App’x 614, 619 (6 Cir. 2013) (“[A]
diagnosis of fiboromyalgia doesot equate to a finding of disability or an entitlement to
benefits.”). Impairment mudie established through mediealidence “consisting of signs,
symptoms, and laboratory findings, not onlydigimant’s statement of symptomsRoberts
v. Comm’r of Soc. Seat86 F.3d 234, 243 (6th Cir. 2007). Howee fibromyalgia is unique.
“[U]nlike medical conditions that can beomfirmed by objective testing, fibromyalgia
patients present no objeatly alarming signs.”ld. “Some people mahave a severe case
of fibromyalgia as to be totally disabled framorking . . . but most do not and the question is
whether [Martin] is oe of the minority.” Vance v. Comm,r260 F. App’x at 806 (quoting
Sarchet v. Chater78 F.3d 305, 307 (7th Cir. 1996))orres v. Comm’r490 F. App’x 748,
754 (6th Cir. 2012) (same). Martin’s medicakords fail to support her allegation that
fibromyalgia is a severe impairmerdusing her to be disabled.

Martin also argues that the ALJ errbyl “ignoring” Martin’s testimony about her
symptoms during the administize hearing. The ALJ coidered Martin’s testimony,
noting that Martin testified that she was imstant pain, that medication helped “take the
edge” off of her pain, and thahe was able to do household @wralbeit with pain and with
periods of rest. [Tr., pp. 16—20] The ALJ isached with the resporslity of observing the

demeanor and credibility of withesseBradley v. Sec’y of Health and Human Sei&62
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F.2d 1224, 1227 (6th Cir. 1988) (citikgrk v. Sec’y oHealth and Human Sery§67 F.2d
524, 538 (6th Cir. 1981)).
An ALJ’s conclusions regarding credibility should be highly regarddd.However,
a blanket assertion thatethclaimant is not beliede will not pass muster.Rogers v.
Comm’r of Soc. Sec486 F.3d 234, 248 (6th Ci2007). In this case, the ALJ did not
“ignore” Martin’s testimony, but found that héestimony regarding her impairments and
resulting limitations was “nofully credible” based, at least in part, on Martin’s own
conflicting statementsThe ALJ noted that,
[0]n September 22, 2011, [Martin] reportddat she could nadit or stand in
any position for long periods of time, dmise of her pain. However, a few
weeks later, during an October 11, 2011 appointment at the Oakland
Psychological Clinic, Claimant reportedat due to her Wellbutrin she was
losing weight and increasing her activitgvel, when she had previously
reported that movement caggeain and fatigue. Further she also testified that
she cannot cook, but reported on ®epter 22, 2011, that she can and does
cook. The medical evidence of redoand hearing testimony indicate no
precipitating even that would havaltered her abilities and made her
limitations more restctive at that time.
[Tr., p. 19] (citations to record omitted) Throughout his opinion, the ALJ noted
inconsistencies within Martin’'swn statements of her abilitiedlartin testified that she was
in pain, but that she could independently ctatgomany tasks and errands, albeit with rest.
There is sufficient evidence the record in the form of Man’s own statements, as well as
the observations of her treatiagd consulting examiners, tapport a finding that Martin
can and does perform ade range of tasks.
The ALJ determined that Martin’s fibromgeé was not severe based on the lack of

limitations found in her medical record. Martargues that the ALJ erred by “discount[ing]

the diagnosis because ‘there was no recbnoressure point testing until August 27, 2012.”
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[Tr., p. 17] To the contrary, the ALJ did not “discount” the diagnosis on this basis.
Although Martin’s treating physician Dr. B®u Kozlowski diagnosed Martin with
fibromyalgia in 2011, Dr. Kozlowski did not limit her activities or dogent any limitations
resulting from Martin’s diagnosis until Apr012. It was then when Dr. Kozlowski was
asked to fill-out a medical statement by Martiaorney, that the doctor finally assigned
limitations due to Martin’s fiboromyalgia diagsis. [Tr., pp. 478-79] Dr. Kozlowski also
performed pressure point testing at that timéd.] [ Martin argues that Dr. Kozlowski's
opinion should have been afforded greatergivei However, Martin does not point to any
support for Dr. Kozlowski’'s opinion of Martin’s limitations in the record.

A treating source’s medical opinion will lgven controlling weight if it is “well
supported by medically acceptable clinicat daboratory diagnostic techniques and is not
inconsistent with the other substantial @nde” in the claimant’'s record. 20 C.F.R. 8
404.1527(c)(2)see also Walker v. Sec’y of Health & Human Se®&0 F.2d 1066, 1070
(6th Cir. 1992); SSR 96-2p, 1996 WL 374188. Huere if the treating source’s opinion is
not entitled to controlling weight, this does not necessarily mean that the opinion should be
completely rejected. Rather, the ALJ musted@ine what weight to give the opinion by
considering the following factors: (1) thentgh of the treatment relationship and the
frequency of examination; (2) the nature andent of the treatment relationship; (3) the
supportability of the opinion; (4) the consistencytii opinion with regartb the record as a
whole; (5) whether the treating source is a spistia the area of his or her opinion; and (6)
any other factors which tend to suppast contradict the opinion. 20 C.F.R. 8

404.1527(c)(2)-(6).
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Additionally, the ALJ must always givegbod reasons” for accepting or rejecting a
medical opinion. 20 C.F.R. § 404.1527(c)(2). Ais fourt has acknowledged on numerous
occasions, an “ALJ ‘is not bound by conclusetgtements of doctors, particularly where
they are unsupported by detailed esftjve criteria and documentation.Kornecky v.
Comm’r of Soc. Secl67 F. App’x 496, 509 (6th Ci2006) (per curiam) (quotinguxton v.
Halter, 246 F.3d 762, 773 (6th Cir. 20013ge also White v. Comm’r of Soc. $6¢2 F.3d
272, 286 (6th Cir. 2009) (“Conclusory statemdntsn physicians arproperly discounted by
ALJs.”). Notwithstanding the deference givéo the medical opion of the treating
physician, the ultimate decision on disability rests with the AWhlker v. Sec’y of Health
& Human Servs. 980 F.2d 1066, 1070 (6th Cir. 1992). Moreover, the regulations provide
that a physician’s opinion regardinvhether a claimant is dis&ol or unable to work will be
given no “special significance.20 C.F.R. § 404.1527(d)(3).

Martin argues that the ALJ erred bgiling to accept Dr. Kozlowski's medical
statement of limitations begse the doctor’'s treatmenéaords supported diagnosis and
treatment for fiboromyalgia. In the referencs@tement, Dr. Kozlowski found that Martin
could not work, stand, sit, lift, bend, stoop,raise her arms over her shoulders at all during
the course of a workday. [T p. 478-79] The ALAagreed that Martin’s records supported a
diagnosis and treatment for fiboromyalgia. Thssue is not in dispute. However, the ALJ
correctly afforded Dr. Kozlogki's opinion “little weight” becase the medical evidence and
Dr. Kozlowski's own records failed to spprt the summary condions reached this
checklist form.

The Sixth Circuit has found that, “[w]hesoctors’ reports contain no information

regarding physical limitationsr the intensity, frequency, dnduration of pain associated
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with a condition, this court has regularly falsubstantial evidence to support a finding of
no severe impairmentDespins v. Comm’r of Soc. Se257 F. App’x 923 (& Cir. 2007)
(citing Long v. Apfel 1 F. App’x 326, 331 (6th Cir.2001)Here, the ALJ found that “Dr.
Kozlowski's notes are replete with the ginosis of fibromyalgia but devoid of any
restrictions or limitatios. The notes vaguely reference ‘consgaain’ or ‘fatigue’ but fail to
specify where, when, and their consequencgs.; p. 20] Thus, tb ALJ considered and
accepted Dr. Kozlowski’s opinion but rejecteck tharticular limitations assigned because
they were not supported by this treating physician’s treatment rec@&ualgle v. Sullivan

998 F.2d 342, 347 (6th Cir. 1993) (‘iBhcourt has consistently stated that the Secretary is
not bound by the treating physician’s opinions, #mat such opinions receive great weight
only if they are supported by sufficient clinical findings and are consistent with the
evidence.”). Dr. Kozlowski's treatment noté® not include any limitations for Martin
caused by her medically determinable impairments. [Tr. 19s@87r. 216-59, 430-45,
480-85] This lack of supporting documentatmovided substantial evidence to support the
ALJ’s decision to give Dr. Kozlowski’s opinion little weight. [Tr., p. 268e20 C.F.R. §
404.1527(c)(3).

Moreover, as the ALJ observed, Dr. Keakki's opinion was inconsistent with the
other record evidexe. [Tr., p. 20];See20 C.F.R. § 404.1527(c)(4) (opinions that are
consistent with the record as a whole ardgitled to more weight The ALJ noted Dr.
Thomas Tsai, a state agency physician, opined that there was insufficient medical evidence
to support Martin’s alleged limitations. sde Tr., pp. 20, 44-45] Moreover, consulting
physicians who also saw Martin also did nagntfy any significant limitations. [Tr., pp.

310, 211-12] Dr. Kozlowski's opian contained in the checklistrfa was inconsistent with
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the evidence of record as a whole as welesown records. The ALJ did not err by giving
Dr. Kozlowski’'s conclusion “litie” weight. [Tr., pp. 20]; & 20 C.F.R. 8§ 404.1527(c)(4).

Accordingly, there is sufficient evidence ihe record supporting the ALJ’s findings that
Martin does not have severe impairments @ombination of impaments and that she was
not disabled from May 2009 through October 23, 2012.

In summary, Martin has failed to establiblat she suffers from severe impairment.
Considering the record as a whole, the Aiaskigned appropriate weight to Martin’s
testimony and the conclusions of Martin’s treg physicians. While she has been diagnosed
with several conditions, there is little evidenin the record that those impairments
significantly limit her ability to perform Isc work activities. Accordingly, the ALJ’s
decision will be upheld.

V.

Although Martin suffers from medically teminable impairments, she has not
established that she is disabled as definetheyAct. The ALJ did noérr in his evaluation
of Martin’s case. Instead, his decision is supbby substantial evidence. Accordingly, it
is hereby

ORDERED as follows:

1. Plaintiff Kathleen Martin’s Motion foSummary Judgment [Record No. 8] is
DENIED.

2. Defendant Carolyn W. Colvin’s Main for Summary Judgent [Record No.
9] is GRANTED.

3. The decision of Administrative Lawludge Henry Perez, Jr. will be

AFFIRMED by separate Judgmesritered on this date.
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This 22" day of October, 2014.

Signed By:
Danny C. Reeves DC,Q
United States District Judge
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