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Eric C. Deters is an attorney in Kentucky who has had a long and contentious ralations
with the Kentucky Bar AssociatiqiKBA). At the time his complaint was filed, he claimed that
“at least 67 Bar Complaints” had been filed against him during his legal esx@énat he had
“defeated” 61 of them. [R. 1 at § 119.] With this number of complaints, it is no surprise that
Deters fas had his fair share of interaction wiitle Office ofBar Counsel.Often, Deters’
dealing with the KBA have resulted in litigatigtoth in State and Federal Coutti past
suits, Deters has challenged the constitutionality of many of the ruldsetsatks to have

reviewed herein, but he has never had these issues resolved in his favor.fildd thage

1 “Federal courts may take judicial notice of proceedings in other courts ofirécdrodic v.
Thistledown Racing Club, In&15 F.2d 736, 738 (6th Cir. 1980) (quot@ganader v. Public Banki17 F.2d

75, 82-83 (6th Cir. 1969) (citing cases), cert. denied, 397 U.S. 1065 (1970)). Furthermore, the Calyt may
uponother Court proceedinggithout convertinga motion to dismist amotion forsummary judgmentSee
Buckv. Thomas M. Cooley Law Sch97 F.3d 812, 816 (6th Cir. 2010) (“Although typically courts are limited
to the pleadings when faced with a motion under Rule 12(b)(6), a court may take judic&abhother court
proceedings without converting the motion into one for summary judgment.”)
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federal suits challenging various KBA ruleSeeDeters v. DavigDeters ), No. 3:11ev-02,
2011WL 2417055 (E.D. Ky. June 13, 201Dgters v.Ky. Bar Ass’nDeters I), No. 3:11ev-26,
2011WL 5837172 (E.D. Ky. Nov. 21, 201Deters v. Ky. Bar Ass,n:14¢v-192 (S.D. Ohio
2014) He wluntarily dismissed two and one was dismissed by this Court, with the decision
subsequently affirmely the Sxth Circuit. SeeDeters vKy. Bar Ass’nNo. 11-6524 (6th Cir.
Dec. 10, 2012). He has also filed two actions in state court, one of which was voluntarily
dismissed and another which was declared m8etKy. Bar Ass’'n v. DeterfDeters 2012 360
S.W.3d 224 (Ky. 2012Ky. Bar Ass’n v. DeterDeters 2013 406 S.W.3d 812, 822 (Ky.
2013),cert. denied134 S. Ct. 965 (2014). With all this expence in hand, Deters now sues the
KBA and many of its current and former employdescompensatory, injunctive, and
declaratory relief.For the reasons stated herein, the Court@RIANT the Defendants’ Motion
to Dismiss andDENY Deters’ Motion for Preliminary Injunction.
I
A

On January 5, 2015, Deters filed a combined complaint aetviath this Court,wherein
he seeksDeclaratory, Compensatory and Injunctive Relief, Costs and Attorney Fees for
Constitutional Violatiofs] and a Trial by Jury on the 42 U.S.C. 81983 Claifir. 1.]
Contemporaneously, he moved for a temporary restraining order and preliminactior)
wherein he asfor the Court to enjoin thBefendantgrom exercising their powers to object
under SCR 3.410(2), including a stay against it being enforced against Deters. [R. Gdufthe
promptlyheld a telephonic stias conferencegt which time it became apparent that a temporary

restraining order was inappropriate, and so the Court set a briefing and heledgls orthe



motion for preliminary injunctiomnd other dispositive motions. [R. 10.]
Deters combined complaint and brief is 63 pages long, often repetitive, and short on
legal analysis. Amidst thisoluminous filing,Deters requests the followimglief:
1. Deters request declaratory judgmet8CR 3.510(2) is unconstitutional and for
immediate injunctie relief on his Motion and this Verified Complaint. This is

the only claim on which Deters seeks injunctive relief.

2. For declaratory judgme@CR 3.480 is unconstitutional and Deters be allowed to
retire whenever he wants.

3. For declaratory judgme@CR 3. 160(4) be found unconstitutional and Bar
Counsel not have absolute immunity.

4. For declaratory judgment, reciprocal discipline between Kentucky and Ohio be
considered unconstitutional.

5. The entire structure of Kentucky bar discipline be found unconstituticomalthe
fact Bar Counsel is employed by the KBA who hears and dedideipline
prosecuted by Bar Counsel and there are ex parte communications between and
among Defendants and the Board of Governors.

6. For all compensatory damages to which Deters is entitled and for an amount
exceeding the jurisdiction of this Court und@rU.S.C. § 1983.

7. For all costs, attorney fees and other relief to which is entitled and a trial by jury

[R. 1 at 62 (emphasis in original).]

As noted in his motion for a preliminary injunction and again in his completérs
seeks injunctive relief onlgsto the application of Supreme Court Rule 3.510(2) — a provision
detailing the procedures surrounding an attorney’s reinstatement to @faetifollowinga
suspension:

(2) If the period of suspension has prevailed for 180 days or less, the suspension shall

expire by its own terms upon the filing with the Clerk and Bar Counsel of an affafavit

compliance with the terms of the suspension, which mustdadLicertification from the

CLE Commission that the Applicant has complied with SCR 3.685. The Registrar of the

Association will make an appropriate entry in the records of the Associaflenting
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that the member has been reinstated; providedever, that such suspension shall not

expire by itsown termsif, not later than 10 days preceding the time the suspension

would expire, Bar Counsdl fileswith the Inquiry Commission an opposition to the

termination of suspension wherein Bar Counsel details such information as may

exist to indicate that the member does not, at that time, possess sufficient

professional capabilities and qualifications properly to serve the public as an active

practitioner or isnot of good moral character. A copy of such objection shall be

provided to the Character and Fithess Committee, to the member concerned, and to

the Registrar. If such an objection has been filed by Bar Counsel, and is not withdrawn

within 30 days, the Character and Fitness Committee shall conduct proceedings under

SCR 2.300. In cases where a suspension has prevailed for 180 days or less and the

reinstatement application is referred to the Character and Fithness Commgeef a f

$1500.00 shall be made payable to the Kentucky Office of Bar Admissions.

SCR 3.510(2) (emphasis adde@eters contendshe present suit is “filed for the purpose of
obtaining the reinstatement of Deters to his Kentucky practice upon a findR@.SC0(2) is
unconstitutional.” [R. 1 at 2.]

Soon after Deterled his motion for a preliminary injunction, the Defendants filed a
motion to dismiss. [R. 14.] Both motions have been fully briefeceaner this yeathe Court
heard argument. [R. 17$ince the January hearing, Deters has attempted to cdreacourt
on countless occasions. Impatient, Deters filadibof mandamusvith the Sixth Circuit.

While the Court takes Deters’ request for a preliminary injunction sericarstiyhas attempted
to sort though what are sometimes muddled legal arguments in an expedient faghion, it i
important to note, as Deters has conceded, that this matter became ripe in both 2012 and 2013,
and yet Deters waited until 2015 to file this actioBedR. 1 at § 65.]
B
Deters is an attorney licensed to practice lathenCommonwealth of Kentuckwhere

he has been so licensed since 1987. [R. 1 at § 1.] Deters has also held licenses emBlorida

Ohio since 1988. Idl. at 12-3.]



1

For the most part, thectionscomplained of began in 2012. On February 24 of that year,
the Kentucky Supreme Court suspended Deters for 61 days and ordetecchimplete
remedial ethics training.R. 1 at { 24R. 14-1 at 11]see Deter2012 360 S.W.3cht235. The
suspensiomvas based on a finding that Deters was guilty of four charges of misconduct
occurring primarily in 2007 and 2008. [R. 1 at 1 24; R. 1-4 at 3.]

On March 7 only a couple weeks into his suspension, Bar Counsel objected to Deters’
automatic reinstatemeptrsuant to Supreme Court Rule 3.510(2). &t 25.] As a result of
Bar Counsel’s objection to reinstatement, Deters explains that he had to applgdtatement,
and attend a hearing before the Character and Fitness Commiitest. ff 26, 28.]

On April 23, Deters filed a “Verified Petition and Request for Injunctive Relief’ with the
Kentucky Supreme Court, challenging the constitutionality of SCR 3.510(2). [R[ 1194t On
May 23 the Character and Fitness Committee vot@dt@recommend thabetersbe reinstated
after he completed a few delineated conditions. [R. 1 at  284R. The Board of Governors
voted 130 notto reinstate Deterand fnally, on June 15, the Kentucky Supreme Court voted 7
0 to reinstate Deters. [R.at{ 28; R. 1-5 (Deters v. Kentucky Bar Ass'd08 S.W.3d 71 (Ky.
2012)).] In so doing, the Supreme Court denied Deters Verified Petition as moot. [RiZ]at
Deters argues th#te process for reinstatement outlined in Supreme Court Rule(3)510
“vitiates and renders meaningless the due process received in the disciplotass leading up
to and culminating in the Kentucky Supreme Court Order.” [R. 1 at ¥tgrs further argues
that because he had to participate in this reinstategpnecgss, he was unable to practice law in

the Commonwealth for 52 days beyond his original 61 day suspensiomt 1126, 29.]



Discussed more herein, this additional 52 days of suspension was addressed by thg Kentuck
Supreme Court ibeters 2013406 S.W.3d 812 (Ky. 2013).
2

OnMay 23, 2013, the Kentucky Supreme Court again suspended Deters for violating the
Rules of Professional Conduddeters2013 406 S.W.3dt 814,reconsideration deniefAug.
29, 2013)cert. denied134 S. Ct. 965 (2014). On October 23, just as had happened with regard
to his first suspension, Bar Counsel again objected to Detershatitareinstatement. [R. 1 at
32; R. 1-20.] As grounds for the objection, Bar Counsel indicated that Deters did not “possess
sufficient professional capabilities and qualifications to properly serveuthle @s a
practitioner” as he had failed to comply with CLE requirements and also hatiplenul
disciplinary matters pending with the Kentucky Bar Association Office ofd®@amnsel.” [R. 1
20.] Immediately thereafter, on November 14, the KBA filed an amended objectioginvher
they acknowledge®that Deters was in compliance with the CLE requireshefRR. 1-21 at 3.]
Deters requested that Bar Counsel withdraw the objedtioaf 33; R. 1-8], but theyefused
[R. 1-9]. Bar Counsel’s objection to his automatic reinstatement triggered 60fdaggoocal
discipline for Deters in Ohio. [R. 1 at  56.] To be reinstated in Ohio, he fiest te
reinstated in Kentucky.Id.] In compliance with the process laid out in SCR 3.51@2j)ers
again applied for reinstatemer]R. 1 at  35.] According to Deters, the process was extended.
[Id.] While his application was pending, Deters filed a “Motion for Reinstatemeatit’the
Kentucky Supreme Court which was denasdmoobn March 21, 2014. [R. 14-1 at 9.]

A pretrial conference before the Character and Fitness Committee was scheduled fo

2 That case iKy. Bar Association v. Deter2012SCG-666 and the docket sheet is available at
http://apps.courts.ky.gov/supreme/sc_dockets.shtm.
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April 8, 2014, but Deters, tired of waiting for the process to advance, irstaad letter to the
KBA wherein he withdew his application for reinstatement aattempted taetire from the
practice of law in Kentucky‘Counselors: Effectivenmediately, | am withdrawing my
application for reinstatement. Effective immediately, | am retiring from theipeaaf law in
Kentucky. | will never ask to be reinstated in Kentucky because I'm getifiR. 1-10.] Deters
explains that he intended tetire to protect his bar statusOhio and Florida. [R. 1 at 1 35.]
According toDeters he received no response from the KBA or Bar Counsel. [R. 1 at § 102.]

Months later, on November 21, 2054 adisciplinary proceeding before the Kentucky
Board of Governorgon two separate charges of miscondugéters learnethatBar Counsel
opposed his request to retire. [R. JJaD3.] Supreme Court Rule 3.480 prohibits an attorney
against whom a disciplinary investigation or action is pending from withdrawingcnsed
attorney without resolution of those disciplinary mattddeters asks the Court to fiSCR
3.480 unconstitutional.

3

Deters did not contest theva disciplinary matterspendingagainsthim in 2014(which
actually served as a partial basis for Bar Counsel’s objection to his autoenastatementind
wassentenced to a thirty day suspension on each matter, with the sentences to be served
consecutively. [R. 1 at {59, 1014k the time of the filing ohispresentomplaint, he had not
yet received a written Order on the suspensiolts] Fince that time, however, the Kentucky
Supreme Court has issued its written Ordee2015SCG000023-KB, 20155CG000025KB, and
Detes has supplemented the recavilh a copy of his motion asking the Kentucky Supreme

Court to reconsider its decision. [R. 21-1.] In that MqtiDatersagainchallenges the fairness



of SCR 3.510(2). [R. 21-1.] Since the time of his supplementation, the Kentucky Supreme
Court has denied his motion teconsider
I

Detersnow sues lhe KBA andfive of its current and former bar counsel, in their
individual capacities only. He seeks compensatory, injunctive, and decladdieiy [R. 1.]
Defendants move to dismiss Deters’ complautsuant to Federal Rules of Civil Procedure
12(b)(1), and (6), and also Rule 19(b). [R. 14 at 7.]

Federal Rule of Civil Procedure 12(b)(1) provides that a defendant may asket |
subjectmatter jurisdiction as a defensa.motion to dismiss mder Rule 12(b)(1) is different
than a motion to dismiss under Rule 12(b)(6) because it challenges the Court’sglogaarthe
case before it. When jurisdiction is challenged under this rule, the burden is on th& f@ainti
prove that jurisdiction ests. RMI Titanium Co. v. Westinghouse Elec. Cor& F.3d 1125,
1134 (6th Cir. 1996). In answering this question, the Court is “empowered to resolve factual
disputes” and need not presume that either parties’ factual allegations aifd.true.

In a motion to dismiss pursuant to Rule 12(b)(6), “[tlhe defendant has the burden of
showing that the plaintiff has failed to state a claim for reli€firecTV, Inc. v. Treesh87 F.3d
471, 476 (6th Cir. 2007) (citinGarver v. Bunch946 F.2d 451, 454-55 (6th Cir. 1991)). When
reviewing a Rule 12(b)(6) motion, the Court “construe[s] the complaint in the ligbtt m
favorable to the plaintiff, accept[s] its allegations as true, and drawfglgabnable inferences in
favor of the plaintiff.” Id. (citaion omitted). Such a motion “should not be granted unless it

appears beyond doubt that the plaintiff can prove no set of facts in support of his claeim whi

3 The Kentucky Supreme Court’s docket can be accessed at
http://apps.courts.ky.gov/supreme/sc_dockets.shtm.
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would entitle him to relief.”ld. (quotingRicco v. Potter377 F.3d 599, 602 (6th Cir. 2004)).
The Court, however, “need not accept as true legal conclusions or unwarranted factual
inferences.ld. (quotingGregory v. Shelby Count220 F.3d 433, 446 (6th Cir. 2000)).
Moreover, the facts that are pled must rise to the level of plausibility, nggssibility— “facts
that are merely consistent with a defendant’s liability . . . stop[ ] short ofghbdtween
possibility and plausibility.”Ashcroft v. 1gbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 557 (2007)). According to the Sixth Circuit, “[a] claim has
facial plausibility when the plaintiff pleads factual content that allows the codrate the
reasonable inference that the defendant is liable for the misconduct allelgéciting Twombly
550 U.S. at 556).
A

The Eleventh Amendment of the Constitution provides thgte Judiciabower of the
United States shall not be construed to extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens ofear&itte, or by Citizens or
Subjects of any Foreign State.” U.S. Const. amend. XI. This Amendment has beareddiostr
protect states from suits filed by their own citizengeberalcourt. Hans v. Louisianal34 U.S.
1, 13-15 (1890)Dubuc v. Michigan Bd. of Law ExamineB2 F.3d 610, 615 (6th Cir. 2003).
In addition to protecting the state from suit, the Amendment protects stateesgmmdi
departmentsDubug 342 F.3dat 615(citing Pennhurst State Sch. & Hosp. v. Haldermést
U.S. 89, 100 (1984))This bar to suit applies notwithstanding the nature of relief sought.
Pennhurst465 U.S.at 100 (citinge.g Missouri v. Fiske290 U.S. 18, 27 (1933)3ee also Ernst

v. Rising 427 F.3d 351, 365 (6th Cir. 2005) (“When a State is sued by imaanlawsuit,



sovereign immunity bars the lawsuit regardless of whether monetafyised@ight or not...”)
Put another way, the Eleventh Amendment “bars all suits [in the federal cadréther for
injunctive, declaratory or monetary relief, againgt state and its departments hiokol v.
Dep’t of Revenue987 F.2d 376, 381 (6th Cir. 1993).

As noted by DetersspeR. 1, 1 17], the Kentucky Constitution tasks the Kentucky
Supreme Court with “govern[ing] admission to the bar and the discipline obereraf the bar,”
a function which is carried out by thkBA. Ky. Const.§ 116 Hubbard v. Kentucky Bar Ass'n
66 S.W.3d 684, 696 (Ky. 2001¥ischler v. Lambert2008 WL 4327444, at *5 (W.D. Ky.
2008) see also Ex parte Auditor of Pub. AccouB39 S.W.2d 682, 689 (Ky. 1980Rue to its
relation to the Kentucky Supreme Court, the KBAhisreforammune from suit.Mischler,
2008 WL 4327444, at *5 (Dismissing section 1983 claims as “[c]ourts have found the KBA and
other state bar associations to be immune froni y(titing Dubuc,342 F.3dat 615 (“Because
they are arms of the Michigan Supreme Court for all purposes relevant @vhist| the Board
and the Bar are state agencies immune from this lawsuit under the Elevemttiment.”));see
also Kish v. Michigan State Bd. of Law Exam®89 F.Supp. 958, 964 (E.D.Mich.1998) (finding
that the Board is a judicial agency of the state entitled to Eleventh Amendment imnitmgy);
v. State Bar of Wisconsif4 F.3d 399, 401-02 (7th Cir.1996) (the State Bar of Wisconsin is a
state agency entitled to Eleventh Amendment immunigcordingly, Deters claims against
the KBA must be dismissed

B

Deters also suddnda Gosnell, Jay Garrett, Sarah Coker, Thomas Glover, and Steve
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Pulliam, all former and current Bar Counsel for the KBM/hile each is suesblely inhis or her
individual capacity, Deterglllegations all relate to actions taken within their respective
capacities as Bar Counsel while acting “under color of state |If8eeR. 1, 1 4, 5, 14, 17, 25,
30, 191]]

Correctly noted by Deters¢eR. 1 at §195], protections under thleventh Anendment
do not extend to state officials who are sued in their individual capaditeger v. Melg 502
U.S. 21, 31 (1991) (“We hold that state officials, sued in their individual capacities, are
“persons” within the meaning of § 1983. The Eleventh Amendment does not bar such suits, nor
are state officers absolutely immune from personal liability under § 1989 bglelrtue of the
“official” nature of their acts.”) The fact that the Eleventh Amendment does not protect the
individual defendantsloes not mean, however, thatytle@ewithout protection.

1

The conduct that Deters complains of, the Defendants involvement in “Bar Counsel’'s
prosecution of Deters on bar complaintsd [at { 5] occurred while tlyavere performing their
duties as Bar CounseDeters assesthowever, thdftlhe actions of Defendants were not in
judicial capacities of immunity [Id. at § 197.]Deters is mistaken

Whenbar counsel simply enfoegsbar admission ruleshen no immunity attaches to that
behavior. This is “premised on the Supreme Court’s holding that enforcement of bas ndes i
a judicial function.” Lawrence v. Welclb31 F.3d 364, 373 (6th Cir. 2008) (citiBgpreme

Court of Virginia v. Consumers Union of United States, W6 U.S. 719, 734-37 (198@ke

4 According to Deterscomplaint, Linda Gosnell iformer Kentucky Bar Counsel, Jay Garrett is the
current Chief Deputy Bar Counsel, Sarah Cokerfasrmer Deputy Bar Counsel, Thomas Glover is the current
KentuckyBar Counsel, and Steve Pulliam is a current Deputy Bar Counsel. [R. 1 at § 5.]
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alsoDubug 342 F.3d at 619 n.4 (Judicial immunity found not to apply where defendants merely
enforced bar admission ruledJowever, wherbar counsel perforga judicial function, then
theyare protected by claims seeking money damagestoe oftheir quasijudicial immunity.
SeeMoncier v. Jonesb57 F. App'x 407, 409-10 (6th Cir. 2014) (“The conduct Moncier alleged
violated his rights occurred while Jones was performing her official rdldes Disciplinary
Counsel [of the Tennessee Board of Professional Responsibility]. Accordingly,jdentded

to absolute, quagudicial immunity from Moncier's damages claim against her personally.”);
Bush v. Rauci88 F.3d 842, 847 (6th Cir. 1994 Jtiastjudicial immunity extends to those
persons performing tasks so integral or intertwined with the judicial procesbdbatpersons

are considered an arm of the judicial officer whorimmune”); Sparks v. Character & Fitness
Comm. of Kentucky859 F.2d 428, 434 (6th Cir. 1988)etermining an individual's

qualifications and fitness for admission to practice law is a judiciaPa@idly, in arguing that

he has no other remedy to avail himself of, Deters admits that he “has no finaotiaror
remedy sinceinder existing law Defendants have immunity and there has never been a 42.

U.S.C. 1983 claim allowed by a Kentucky lawyer.” [R. 1 at 167 (c) (emphasis added).]

5 See also Wang v. N.H. Bd. of Registration in Me%l F-.3d 698, 702 (1st Cir.1995) (“Even assuming a
level of malice and bad faith sufficient to poison the New HampshiredBwaceedings-contrary to the
record evidence, as well as the New Hampshire Supreme Court dediseoBoard members and its counsel
nonetheless would be absolutely immune from suit, in their indivichcitieson section 1983 claims
arising out of tleir respective judicial, quagidicial and/or prosecutorial functions, even though they acted
‘maliciously and corruptly.” ") (citingmbler v. Pachtmar424 U.S. 409, 424 (1976) aRierson v. Ray386
U.S. 547, 554 (1967)Pak v. Ridgell476 F. App'x 750 (4th Cir. 2012) (per curiam) (“[T]he district court
properly found [assistant bar counsel] to be immune from suit for her participationsrdRalplinary
proceedings.”)Hirsh v. Justices of the Sup.Ct. of the State of 6@lF.3d 708, 715 (9th Cir.1995) (granting
bar counsel absolute quagséicial immunity for their role in attorney disciplinary syste@j)mons v.
Bellinger,643 F.2d 774 (D.C.Cir.1980) (granting absolute immunity to members of the committee on
unauthorized practice of law, who investigate violations, determine who is predeand direct the
prosecution).
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Deters complains ddar Counselsability to “overrule the Kentucky Supreme Court.”
[R. 1, 1 14] in thathey arearmed with tools thagnable them to decide, on a case by case basis,
whether or not an individual attorney shobklautomatically reinstated to theactice of law
following a suspensianBecausd@ar Counsel’s actions are unquestionably judicial, the above
discussedmmunity protecs them from suit for money damades.
2
As Defendantsotein their motion to dismiss, it is not entiretiearwhat relief Deters
seeks fromeach of the named Defendan&eeR. 141 at FN6. To the extent thaDeters seeks
equitable relief from former bar counsel Linda Gosnell and former deputpbasel Sarah
Coker, they are not positioned to afford him the relief that he seeks because theyenbddohg
positions with the KBA. $eeR. 1 at 1 191.] Thosdaems are therefore mooSee Moncier
557 Fed.Appx. at 410 (“With regard to Moncier’s claims for equitable relief agkonsts
personally, those claims are moot because Jones is no longer Chief Discigunasgl.”)
a
To the extent that Deters seekegpective injunctive relief from the remaining
individual defendants (Jay Garrett, Thomas Glover, and Steve Pullieygreprotected by
section 1983.Generally speakingsection 1983 provides a cause of action for those “depriv[ed]
of any rights, privileges, or immunities secured by the Constitution and laws.” 42.R.8

1983. Notably, in “enacting the 1996 Federal Courts Improvement Act ... Congress ... dxpande

6 Alternatively, Defendants also appear to be protected by the one yeardtéitnitations governing
section 1983 claims. Séwmllard v. Kentucky Bd. of Nursin§96 F.2d 179, 182 (6th Cir. 1990)
(“Accordingly, we conclude that section 1983 actions in Kentucky are limited néagear statute of
limitations found in section 413.140(1)(a).”) As Deters admits, his claimsneegpe in 2012 and 201 3fa¥
over a year befe he filed his complaint in January 2015.
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the ambit of judicial immunity by amending 8 1983 so as to prohibit injunctivé agjgéenst a
judicial officer.” Coleman v. Governor of Michigad13 F. App'x 866, 873 (6th Cir. 2011)
(quotingGilbert v. Ferry,298 F.Supp.2d 606, 611 (E.D.Mich. 2003gealsoFederal Courts
Improvement Act of 1996, Pub.L. No. 104-317, § 309(c), 110 Stat. 3847, 3853 (codified at 42
U.S.C. § 1983).The text ofSection 1983 now provides that “injunctive relief shall not be
granted unless a declaratory decree was violated or declaratory relief was ureviailaoly
action brought against a judicial officer for an act or omission taken in sucérsfiiedicial
capacity” 42 U.S.C.A. 8 1983As discussegupra this protection extends to Bar Counsel
notwithstanding the fact th#tey are gsed in their individual capacities they were acting in
their judicial capacitiesSee Dixon v. Clend192 F.3d 665, 674 (6th Cir. 200R)ischler, 2008
WL 4327444, at *5.Furthermore, Deters has made no showing that a declaratory decree was
either violated or that declaratory reliefswanavailable.Quite to the contrary, he seeks
declaratory relief hereinFor this reason, injunctive relief is unavailable to Deters.
b

Deters also asks this Courtieigh in on the constitutionality of an array of Kentucky’s
Supreme Court Rules hway of issuing adeclaratory judgment.

In a case of actual controversy within its jurisdiction...any court of the tU&itates,

upon the filing of an appropriate pleading, may declare the rights and otheelagahs

of any interested party seekiagch declaration, whether or not further relief is or could

be sought. Any such declaration shall have the force and effect of a final judgment
decree and shall be reviewable as such.

28 U.S.C.A. 8§ 2201. élther quasjudicial immunity nor judicial immnity serve as a ban
actions seeking declaratory relieeSupreme Court of Virginia v. Consumers Union of U. S.,

Inc., 446 U.S. 719, 736 (1980).
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[

Deters charges that SCR 3.410&J)nconstitutional as itllows the Kentucky Bar
Counsel to extend an attorney suspension Order of the Kentucky Supreme Court priaue any
process hearing for the attorney.” [R. 1 at § 21.] He asks the Court to declare SCR) 3.510(
unconstitutional and to “enjoin thHKBA] and Kentucky Bar Counsel from further blocking
Deters’ automatic reinstatement in Kentucky.” [R. 1 at 1 80.] AccordibDgters the praess
for reinstatement “vitiates and renders meaningless the due processdacéineedisciplinary
process leading up to and culminating in the Kentucky Supreme Court Order” ante's/olie
process by giving Bar Counsel the unilateral power to efedreispension and furthpt
punishment beyond that which was ordered by the Kentucky Supreme Court beforagheari
[R. 1 at 11 21, 45.Bar Counseb objection, according to Deters, is “an arbitrary, capricious,
and unconstitutional gut puncher.” [R. 1 at § 68flcourse, Defendants have a different take on
this issue. They argue that Deters need only renew his application fortesmesta(whicthe
previously withdrew) to kickstart his review process.

This is not the first time that Deters has challenged SCR 3.510(2). First Dletksuit
in the Franklin Circuit Court on April 18, 2012, arguing that the rule denied him Due Process.
[R. 1 & 1182.] Detersvoluntarily dismissed that action on the date it was set for hearing. [R. 13
at 6.] Second, Deters tried to fight this battle before the Kentucky Supreme Oauijpril 23,
2012, Deters filed a “Verified Petition and Requestifgunctive Relief” with the Kentucky
Supreme Court, which challenged the constitutionality of SCR 3.510(2). [R. 1 at 11 19; 58.]
Ultimately, however, the Kentucky Supreme Court reinstated Deters and, imgo dienied his

petition as moot. [R. 1 at 1 42; 5&8eters v. Kentucky Bar Ass408 S.W.3d 71 (Ky. 2012)).]
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Third, the Supreme Court discussed the ruléaentucky Bar Ass'n v. Deter$06 S.W.3d 812,

818 (Ky. 2013)reconsideration denig@dug. 29, 2013)cert. denied134 S. Ct. 965 (2014).

Fourth, Deters filed a complaint in the Southern District of Ohio wherein he attate8GR

3.510 was unconstitutionabeekEric. C. Deters v. Ky. Bar Ass’'i; 14¢v-192 (S.D. Ohio),

Compl., Mar. 5, 2014, DN 1. The Court did not ultimatelgchthe question, however, because
Deters voluntarily dismissed his complaii@ee id.Most recently, Deterguestionedhe

fairness of SCR 3.510(2) in his motion to reconsider the Kentucky Supreme Court'seeder
20155G-000023-KB, 20155G000025-KB) suspending him for 60 days. [R. 21-1.] According

to Deters there has never been a challenge to SRC 3.510(2) adjudicated on the merits. [R. 15 at
1]

The Due Process Clause of the Fourteenth Amendment provides that no state shall
“deprive any person of life, liberty, or property, without due process of law.” U.S. .Gonshd.
XIV 8 1. “Procedural due process requires that a person be afforded notice and a right to be
heard before the state deprives him of a property or liberty interdstn v. FarnsworthNo.
14-1916, 2015 WL 3938035, at *5 (6th Cir. June 29, 2015) (cWiagren v. City of Atheng11
F.3d 697, 708 (6th Cir.2006)“In reviewing an alleged violation of procedural due process, a
court must first determine whether the party has identdipcbtected liberty or property interest,
and then turn to whether the deprivation of that interest contravened notions of due’prdcess.
(citations omitted).

“Property interests ... are not created by the Constitution. Rather, thegated and
their dimensions are defined by existing rules or understandings that sterarfindependent

source such as state lavwules or understandings that secure certain benefits and that support
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claims of entitlement to those benefitdtight v. Gallia Cnty.Ohio, 753 F.3d 639, 656 (6th
Cir. 2014)cert. denied135 S. Ct. 1561 (2015) (quotiipard of Regents of State Colls. v. Roth,
408 U.S. 564, 577, 92 S.Ct. 2701 (1972ge alsdNeiand v. Bd. of Trustees of Kentucky Ret.
Sys, 25 S.W.3d 88, 93 (Ky. 200Q)Property rights arereated and defined by state lawlIf
Deters had @rotected property interest, then “the State could not deprive [him] of this property
without due process.Cleveland Bd. of Educ. v. Loudermdl70 U.S. 532, 538 (1985).
Deters’suspension arguabimplicates two distinct pperty interestsFirst, Deters
claims a property interest irhfs automatic reinstatement following his suspension from the
practice of law. [R. 14-1 at 24see alsdR. 1 at  67.]Deters bases his belief that he has a
property interest in his reinstatement on the flaat the Supreme Court providesaring at
other stages of the disciplinary proceSgeR. 1 at 11 68, 75econdDeters also claims a
“protected interest” in his law license [R. 1 atM]Lalthough it is unclear whether he believes it
to be a protectegdropertyinterest. According to (eters a “license to practice law is more than a
privilege. It's a privilege that has been found to require due process.” [R. 1 at"Théa.]
Defendaits argue Deters lalicenseis not a protected property interest. It is a protected
privilege.” [R. 1 at  187.] At one point in his complaint, Detaies that “[a] license to
practice law is a license which while maybe not a property right [ psged due process.” [R.
1 at 1 187.] Notably, howevdbdeters faildo cite to anyKentucky case where it was held that

an attorney has a property irgst in their law licenséBecause Deters could only have a

7 Deters does cite tmman v. Inmanfor the proposition that a law license “can be used as the basis of a
spouse to be compensated for financially supporting the spouse in the effort to obtaantee”li648 S.W.2d
847 (Ky 1982). This case does not support Deters’ arguments.
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property interest in his right to the reinstatement of his law license if hee prapertyinterest in
his law license, the Court will considéretlatter question.

States are splwhendeciding whether a law license aonts to a property interestor
example,[t] he right to practice law in [Alabama] is constitutionally protected as a valuabl
property right, and no lawyer can be deprived of that right except by due processd law a
upon the presentation of clear and convincing evidence of miscondtietkaby v. Alabama
State Bay 631 So. 2d 855, 857 (Ala. 1993), on reh'g (Jan. 21, 1994) (vitortey v. Alabama
State Bar572 So.2d 1239 (Ala.1990)Likewise, inTennessee, it has been held that “[a]n
attorney has a property interest in feav license..” Durham v. Supreme Court of Tennessee

No. 306-0459, 2007 WL 838939, at *4 (M.D. Tenn. Jan. 29, 2007) report and recommendation

adopted as modified sub noBurham v. BarkerNo. 306-0459, 2007 WL 838944 (M.D. Tenn.

Mar. 14, 2007) aff'd sub norburham v. Johnsgr279 F. App'x 333 (6th Cir. 2008) (citing
Greening v. Moran739 F.Supp. 1244, 1251-52 (C.D.1.1990)).

As noted by Bar Counsel, in many states, “the right to practice law is not a pnogieirt
protected by the Due Process Clauségynard v. U S. Dist.Cour701 F. Supp. 738, 743 (C.D.
Cal. 1988) see alsdn re Thatcher190 F. 969, 974 (C.C.N.D. Ohio 1911) (“We wholly disagree
with respondent that the right to practice law is a property right, to be tregiteaivthe
incidents peculiar to property. On the other hand, we hold that it is merely aorditary
privilege, valuable to the holder, it is true, and granted to him for life on certain conditions, upon
the reasonable maintenance of which by him depends his continuance in ofigeripns v.
Smitt 58 F. Supp. 869, 873 (E.D. Mich. 1944) (“[S]tate and federal courts have all held that the

right to practice law is not a property right nor is it a privilege granted or defdrydhe Federal
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Constitution. . . . The right to practice law is NOT A PROPERTY RIGHTf)In re Roberts
682 F.2d 105, 107 (2d Cir. 198@inding no cognizable property right to practice law in federal
district court).

In Kentucky,earlyauthority is split on whether an attorney has a property interest in
his/her lawlicense. In the early case Gdbmmonwealth ex rel. Ward v. Harringtd€entucky’s
highest Court explained that “the right to practice law is not an absolute right, liviteger
only.” 266 Ky. 41, 98 S.W.2d 53, 57 (1936). Years lateKentucky Bar Ass'n v. Heavrim
his dissent, Justice Claytstated his belief that law license should constitute a protected
property interest:

the right to engage in a professional practice, once earned, is a righttofedueaand its

loss by revocation or suspension is nearly as serious a punishment as a criminal

conviction andsentenceWithout attempting to research and write a law-review
article on the subject, | think the due-processrights of arespondent in a disciplinary
proceeding which may result in theloss or suspension of hislicenseto practice can

be no different from those of a defendant in a criminal case. In fine, the law under

which he is being tried must be clear, and the charge must be specific.
573 S.W.2d 916, 926-27 (Ky. 1978). Disappointedly for Justice Clayton and unfortunately for
Deters, this opinion never garnered sufficient traction to become the majoritynvi@niucky.
As Deters is well aware, since the opinion was pronounced redest case before the
Kentucky Supreme Court, that Court has remained steadfast in the view origsplised in
Harrington.

In 2013, Bar Counsel (pursuant to the authority vested to them in SCR 3.510(b))

suspended Deters for 52 days more than the Supreme Court. Then, in a subsequent decision

(related to a separate disciplinary charge) Detsksdthe Kentucky Supeme Court to credit
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him for the 52 days of additional suspension he had served. In denying his réguiéstttcky
Supreme Countery directly aldressedvhether a license to practice law is a right or privilege

Moreover, it has long been the casatth license to practice law “is not an absolute right,
but a privilege only."Commonwealth ex rel. Ward v. Harringt&§6 Ky. 41, 98 S.W.2d

53, 57 (1936). The privilege is conditioned not just on a lack of wrongdoing but also on
the lawyer's proven professional capability and good moral character. Ar@athit is
charged by the Constitution to police the membership of the bar. See Ky. Const. § 116.
This the Court does largely by rule. See see als6SCR 3.010—.530. Our rules
specifically contemplatthat a lawyer's suspension may extend beyond the time ordered
by this Court where Bar Counsel has reason to believe the lawyer is not currently
gualified to practice law.

Deters's 52 days of additional suspension in his previous case was the result of the
process laid out in these rules. The suspension he has earned for the misconduct
described above is solely the result of this Court's final resolution of the shagypl
proceedings for that misconduct. Deters has received due process from thesdiqgece
Thus, this Court concludes that Deters is not entitled to credit for any previous
suspension and must serve the entire 60 days resulting from this case.

Kentucky Bar Ass'n v. Dete#06 S.W.3d 812 (Ky. 2013)consideration denigdug. 29,

2013),cert. denied134 S. Ct. 965 (2014).

As Deters is unable to point the Court to apgcificlegalauthority to support his
contention that he has a property interest in his license to practice law, the @dunbhe
proceed to consider the question ofetiter the he was deprived due procedselahn v.
Farnsworth No. 14-1916, 2015 WL 3938035, at *5 (6th Cir. June 29, 20r'byeviewing an
alleged violation of procedural due process, a court must first determine wietiparty has
identified a protected liberty or property interest, and then turn to whether thvatieprof that
interest contravened notions of due proce$d.(citations omitted)).

i

On April 7, 2014, Deters “gave written notice to fKBA] that he retired from

practicing lav in Kentucky,” but the Defendants refuse to accept his retirement. [R. 1 at T 1.]
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As the Kentucky Supreme Court explained to Deteesriecent Order addressing his most recent
suspension, the “written notice” he supplied was not in compliance wiethteicky Supreme
Courts rules governing an attorney’s withdrawal from membership:

We should note that Deters claims to be attempting to retire from the practice of law,
albeit via an improper method. Deters mailed a letter to the KBA Presiderdinggks
retirement from the bar. As the KBA points out in its brief before this Court sthistj

of course, the proper method for retiring from the bar. SCR 3.480 details the procedure
for withdrawing from bar membership. Of course, an attorney facing limseip charges
may not withdraw from membership while those disciplinary proceedings adlege
SeeSCR 3.480(1).

Kentucky Bar Ass'n v. Detefdo. 20155CG-000023-KB, 2015 WL 2340548, at *4 (Ky. May 14,
2015) Deters novasks the Court to decBCR 3.480(1) unconstitutional.he rule is specific
and relatively straightforward

Any member who desires to withdraw from membership and is not under investigation
pursuant to Rule 3.160(2), and does not have a complaint or charge pending against
him/her in any jurisdiction, shall file a written motion to that effect with the Court and
serve a copy on the Registrar and the Inquiry Commission. The motion shall be docketed
by the Clerk. The Registrar shall, after consultation with the Inquiry Cesiom, wthin

ten (10) days after the filing of the motion, certify in writing to the Court hdrethe

movant is an active member in good standing of the Association and whether movant is
under a disciplinary investigation by the Inquiry Commission or has a complaint or
charge pending against him/her in this or any jurisdiction. Said motion may bedjifant
movant is an active member in good standing and has no pending disciplinary
investigation, complaints, or charges.

SCR 3.480(1).Deters offers no legal argemt on why this rule should be declared
unconstitutional. In fact, he only addresses this rule twice in his entire catapidiis prayer

for relief and in Paragraph 86. With no indication of what constitutional protection tis rul
supposedlyiolates nor any legal argument to support his request that the rule be declared
unconstitutioal, the claim will be dismissed for failure to state a claim upon which relief may be

granted.
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iii

Next, Detersasks the Court toetlae the Kentucky Supreme Court rule that provides
immunity to the Office of Bar Counsel and its employaesonstitutional.SeeSCR 3.160(4).

He argues:*The Kentucky Supreme Court is not the legislature. They have no authority to give
immunity to Defendants. In addition, they have no authority to give anyone imnouildy
federal law.”[R. 1 at § 73.]

Defendants argue that Deters is precluded from litigating this claim as heelimsighy
attempted to litigate the same issue. Most specifically, 14 2Deters sought &®rder or
Declaratory Judgment” finding “SCR 3.160(4), which affords absolute immunity toobasel
for claims arising out of attorney disciplinary proceedings” to be uncotistial. Detersll,

2011 WL 5837172, at *2. In that case, the Court found that Detens was barred by the
Youngerabstention doctrineld. Nevertheless, the Court noted in closing that Deters claim
would have failed even if it survived the threshold challenges because itttaditade a claim
upon whid relief can be granted:

...Deters does not identify any constitutional right allegedly violated by teegrahting

bar counsel immunity; instead, the claim rests on an alleged violation of the k§entuc

Constitution. [] Deters has no remedy under § 1983, because “[t]he first inquiry in every

section 1983 case is whether there has been the deprivation of a right secured by the

Constitution or laws of the United State®Villiams v. Bass63 F.3d 483, 485 (6th

Cir.1995) ¢iting Bakerv. McCollan,443 U.S. 137, 140, 99 S.Ct. 2689, 61 L.Ed.2d 433
(1979)).

Id. *6. This decision was affirmed on appe8ke Deters v. Kentucky Bar Associatiga, 11-
6524 (6th Cir.Dec. 10, 2012).

As Defendants point out, Deters preserallemge is nearly identicat the only
noticeable difference being that he makes no specific refeterthe Kentucky Constitution.

Deters still fails to identify a constitutional protection that this rule violates. Farte, he
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provides no legal support for his contention that the rule is unconstitutional. While the Court is
bound to accept the complaint’s factual allegations as true, the Court “need notadoept
legal conclusions or unwarranted factual inferendesgctv, Inc. v. Trees87 F.3d 471, 476
(6th Cir. 2007) (quotingsregory v. Shelby Count220 F.3d 433, 446 (6th Cir.2000) (citation
omitted)). Accordinglythis claim willalsobe dismissed for failure to state a claim upon which
relief may be granted.
v

Moving from the speific to the general, Detergextasks that “[t]he entire structure of
Kentucky bar discipline be found unconstitutional from the fact Bar Counsel is emfilpybe
KBA who hears and decides discipline prosecuted by Bar Counsel and thexeparée
comnunications between and among Defendants and the Board of Governors.” [R. 1 at 62.]
Aside from his prayer for relief, Deters only addressescthim briefly in his complaint. $e€f
117.] Again, Deters fails to direct the Court to a specific constitutional provikatrthis rule
violatesand, therefore, fails to state a claim upon whéetlef may be granted

Defendants also note that Deters has recently been reminded by the KentuekyeSup
Court that they, not the Board Governors adjudicates guilt:

Once this Court undertakes review of a case, it “shall enter such orders ongsni

deems appropriate on the entire record.” SCR 3.370(8). Thus, the demeanor and actions

of the Board and Bar Counsel are not relevant. This Court instead decides the case de

novo itself based on the record developed below. Any potential unfairness shown by a

Board member or by Bar Counsel is alleviated by this Court's independent of\daew
lawyer'salleged misconduct.

Kentucky Bar Ass'n v. Dete#06 S.W.3d 812, 819 (Ky. 2013), reconsideration denied (Aug. 29,

2013),cert. denied134 S. Ct. 965 (2014).
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v
Finally, Deters askghe Court find that reciprocal discipline between Kentucky and Ohio
unconstitutionaP [R. 1 at § 91.] Deters does not suggest, however, that he has ever been subject
to discipline in Kentucky as a result of sanctions imposed in another btstead, Deters
complains that he has been sanctioned in Ohio and Florida as a result of his conduct inyKentuck
If this is hisgrievancethenhis argument should be directed at the constitutionality of those
states’ reciprocity rulesiot Kentucky’s. °
“A claim has facial plausibility when the plaintiff pleads factual content that allosvs th
court to draw the reasonable inference that the defendant is liable for theducalteged.”
Id. (citing Twombly 550 U.S. at 556)Deters has failed to do so with regard to this claks.
Deters fails to plead any facts that raise a “plausible’ inference of wrorgytibis complaint
will be dismissed for failure to state a claim upon which relief may be grah6&R80 Southfield
Ltd. P'ship v. Flagstar Bank, F.S,827 F.3d 502, 504 (6th Cir. 2013) (quotishcroft v.
Igbal, 556 U.S. 662 (2009)).
[
Deters acknowledges that the Kentucky Supreme Court has jurisdiction to camside
resolve the issues he raises herbint preérred thathis Court resolve the raised issues. [R. 1 at
1 43.] But forum is not the issue here. The fundamental issue is a lack of legalyvadbit
Deters’ claims. He understandably feels deeply about these matterstegtatlly his repeatd
and troubling attempted communications with this Court’s chambers, which the Court has

chosen to ignoré.But strongly held personal views, no matter how deeply felt, are no substitute

8 While Deters fails to identify it, SCR 3.435 is Kentucky’s rule governingmecal discipline.
9 Throughout the life of this case, the Court has received countless commausifratio Deters, either
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for merit under the law.
Accordingly, it is herebY RDERED as follows:
1. The Plaintiff's Motion for a Preliminary Injunctigm. 3] is DENIED;
2. The Defendant’s Motion to Dismiss [R.]14 GRANTED;
3. Deters’ future communications with this Courthis caseSHALL occur solely through
the Court’s docket sheefll future pleadings and communications in this G$ALL be sent
to the Clerk’s office, styled for this action utilizing U.S. Mdeters shalCEASE

communicating with the Court, either directly or by proxy, through facsimilene, or email;

4. This mattelis STRICKEN from the active docketind,

5. Judgnent shall b&ENTERED contemporaneously herewith.

This 14th day ofSeptember2015.

Signed By:
Gregory F. Van Tatenhove@/
United States District Judge

through email or facsimile, whereby he has inquired about the status of his casegrtisgpvely declining

levels ofprofessionalism ancespect. While Deters has always copied opposing counsel, the fact that Deters
notified theother side of his communications does little to cure the defect of his practiceyagere still

deprived a proper means of responding to his commentary.
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