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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Frankfort)

WILLIAM EDWARD QUIRE, JR.,
Plaintiff, Civil Action No. 3: 15-016-DCR
V.

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

MEMORANDUM OPINION
AND ORDER
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This matter is pending for considerationcobss-motions for sumany judgment filed
by Plaintiff William Quire and Deendant Carolyn Colvin, Aatig Commissioner of Social
Security. [Record Nos. 8, 9] Quire arguist the administrative law judge (“ALJ")
assigned to his case erred by finding that heotsentitled to a period of disability, disability
insurance benefits, arslipplemental security income. [Recddd. 8] He requests reversal
of the Commissioner’s final decision and an award of those benkfitsSThe Commissioner
asserts that the ALJ’s decision is supportediystantial evidence and should be affirmed.
[Record No. 9] For the reasons discussddvbethe Court will grant the Commissioner’s
motion and deny the relief requested by Quire.

l.

On September 16, 2010, Quire filed histfiapplication under Titlél of the Social

Security Act (“the Act”) for a period of dability and disability insurance benefits.

[Administrative Transcript “Tr.,” p. 51] On ¢hsame date, he also filed an application for
-1-
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supplemental security incomedar Title XVI of the Act. Id. In both applications, Quire
alleged that his disability began on August 29, 20@B. Greg Holsclaw, the ALJ assigned
to review of that application, denied Qeis claim by a decision dated September 14, 2012.
[Tr. 48-61] In this decision, Holsclaw fourtdat Quire suffered from the following severe
impairments: bipolar disorder, depression, andlédine intellectual funening. [Tr. 53]
However, after thoroughly considering therresponding mental impanents listed in 20
C.F.R. Part 404, Subpart P, Appendix 1, Holsctamcluded that none of the impairments
met or medically equaled any of the Listindd. Holsclaw then determined that:

the claimant has the residual functiocapacity to perform a full range of

work at all exertional levels butith the following nonexertional limitations:

no more than simple, rtine work; no contact with the general public, and no

more than occasional imgetion with co-workersor supervisors; no

independent decision making; use efigment and no more than occasional,

if any, changes in the workplace setting.
[Tr. 56]

On November 9, 2012, Quire again filed fisability, disability insurance benefits,
and supplemental security incoméTr. 68] This time, Qui claims that he suffers from
back pain and migraines as well as impuls®tier, posttraumatic stress disorder (“PTSD”),
mood disorder, and anxietyd. His claim was denied a seconohe on March 7, 2013. [Tr.
78-79] That denial was affirmegban reconsideration|Tr. 94-106]

Quire, along with his non-attorney repretsgive Laura Palmer and vocational expert
(“VE") Martha Goss, appeared for a videonadistrative hearing before ALJ Don C. Paris

on July 22, 2014. [Tr. 27-470n August 26, 2014, ALJ Paris found that Quire was not

disabled under sections 216(da223(d) of the Act. 42 U.S.@8416(i), 423(d). [Tr. 19]
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Quire appealed that decisido the Social Security Admistration’s Appeals Council.
However, the Appeals Council denied his request for review on December 30, 2014. [Tr. 2-
4]

In the most recent applicatior@uire alleges that his disgity began on January 30,
2008, at which time he was twenty-nine yeark dTr. 18, 68, and 94He has not alleged
any particular cause that led to these new physical ailmeatdéck pain and migraines).

He has an eleventh grade education and is able to read and write. [Tr. 223] Before the onset
of Quire’s alleged disability, he worked inveeal factories, both othe assembly line and
operating a fork lift. [Tr. 31-32]

After considering the testimony at treministrative heang and reviewing the
record, the ALJ concluded th@uire had not engaged in sulbrdtal gainful activity since the
onset of his alleged disability. [TL2] Further, the ALJ found that undBrummond v.
Comm’r of Soc. Secl26 F.3d 837 (6th Cir. 1997), he was bound by the findings of ALJ
Holsclaw regarding Quire’s first disabilitypplication. Accordingly, ALJ Paris found that
Quire only suffered fronone severe impairment: cervicalrgp disorder. [T. 12] The ALJ
then concluded that Quire’s severe impairment did not wesatedically equal any of the
listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix I. [Tr. 25] Then, the ALJ
determined that Quire retainéake residual functional capaci(fRFC”) to perform less than
a full range of lightvork, and that

[he] can occasionally lift/carry 2pounds, frequently 10 pounds; stand/walk

six hours out of an eight-hour workdasjt six hours in an eight-hour workday;

no more than frequent overhead liftingy more than frequent turning head

from side to side; no morthan frequent simple wk activities; no contact
with general public and no more thancasional interaction with coworkers
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and supervisor; no indepeent decision makingjse of judgment; and no
more than occasional if any, changes in workplace setting.

[Tr. 12-13]

After considering Quire’'s age, eduaatj work experience, and RFC, the ALJ
concluded that a significant number of jobsist in the national economy that he could
perform, including janitdcleaner, bench assembly, anéahine tender. [Tr. 18] As a
result, the ALJ determined that Quire wast disabled from January 30, 2008 through the
date of the decision. [Tr. 19]

I.

Under the Social Security Acd, “disability” is defined asthe inability to engage in
‘substantial gainful activity,” because of medically determinablephysical or mental
impairment of at least ongear’s expected duration.Cruse v. Comm’r of Soc. Sg&02
F.3d 532, 539 (6th Cir. 2007) (citing 42 U.S.C.483(d)(1)(A)). A claimant’s Social
Security disability determination is mad®y an ALJ in accordance with “a five-step
‘sequential evaluation process.Combs v. Comm’r of Soc. Se¢59 F.3d 640, 642 (6th Cir.
2006) (en banc) (quoting 20 C.F.&404.1520(a)(4)). If the claimasatisfies the first four
steps of the process, the burden shifts tadQbmmissioner with respect to the fifth stepee
Jones v. Comm’r of Soc. Se&36 F.3d 469, 474 (6th Cir. 2003).

A claimant must first demotsite that he is not engad in substantial gainful
employment at the time of the disability application. 20 C.F.R. § 404.1520(b). Second, the
claimant must show that he suffers from a sewapairment or combirteon of impairments.

20 C.F.R. 8404.1520(c). Third, if the claimbais not engaged in substantial gainful
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employment and has a severe imp&nt which is expected todafor at least twelve months
and which meets or equals a listed impairmentyitidoe considered disabled without regard
to age, education, and workpetience. 20 C.F.R. § 404.152Q(dfrourth, if the claimant
has a severe impairment but the Commissia@mot make a detemation of disability
based on medical evaluationsdacurrent work activity, the Gomissioner will then review
the claimant’'s RFC and relevant past workdetermine whether hean perform his past
work. If he can, he is notshbled. 20 C.F.R. § 404.1520(f).

Under the fifth step of the analysis, ifetltlaimant’s impairments prevent him from
doing past work, the Commissionetll consider his RFC, agesducation, and past work
experience to determine whethige can perform other worklf he cannot perform other
work, the Commissioner will find the claimadisabled. 20 C.F.R. § 404.1520(g). “The
Commissioner has the burden of proof only on fifth step, proving that there is work
available in the economy thtlite claimant can perform.”White v. Comm’r of Soc. Se812
F. App’'x 779, 785 (6th Cir. 2009) (quotirtger v. Comm’r of Soc. Se203 F.3d 388, 391
(6th Cir. 1999)).

A court reviewing a denial of Social Seity benefits musbnly determine whether
the ALJ's findings are supported by subsit@nevidence and whether the correct legal
standards were appliedRogers v. Comm'r of Soc. Se486 F.3d 234, 24(6th Cir. 2007).
Substantial evidence is such relevant emmk as a reasonable mind might accept as
sufficient to support the conclusiomichardson v. Perale€02 U.S. 389, 401 (1971Bass
v. McMahon 499 F.3d 506, 509 (6th Cir. 2007). Tkebstantial evidence standard

presupposes that a zone of choice existeimnvwhich decision maks can go either way,
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without interference from the courMcClanahan v. Commof Soc. Se¢.474 F.3d 830, 833
(6th Cir. 2006). If supported by substantial evidence, the Commissioner’s decision must be
affirmed even if the Court would decide the case differently and even if the claimant’s
position is also supported by substantial evidersmith v. Comm’r of Soc. Sed32 F.3d
873, 876 (6th Cir. 2007 olvin v. Barnhart 475 F.3d 727, 730 (6th Cir. 200Dpngworth
v. Comm’r of Soc. Sec. Admid02 F.3d 591, 595 (6th Cir. 200®)asey v. Sec’y of Health
& Human Servs.987 F.2d 1230, 1233 (6th Ck993). In other worgl the Commissioner’s
findings are conclusive if thegre supported by substantialdance. 42 U.S.C. § 405(Q).

[11.

Quire first contends that the ALJBFC determination was not supported by
substantial evidence. [Record No. 8, p. 7Hdaionally, he asserts that the ALJ erred in
steps two and three of the analysis by failing to evaluate the severity of his mental
impairments. Id. at 7-8. Finally, Quire argues thiéie ALJ's decision should be reversed
because he failed to assign any weight to Ridge’s evaluation of Quire and neglected to
“give a statement of reasons for accordingweight to the opinion of [Quire’s] treating
mental health professionalsld. at 7-9.

A. Residual Functional Capacity

Residual functional capacity is “an asseent of an indidual’s ability to do
sustained work-related physical and meraefivities in a work setting on a regular and
continuing basis.” S.S.R. 96-8p, 19%6L 374184, at *1 (July 2, 1996). The RFC
determination is a matteeserved for the ALJSee20 C.F.R. 8 416.946(c). In making this

determination, the ALJ considers the mebiegidence, non-medical evidence, and the
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claimant’s credibility. Coldiron v. Comm’r of Soc. Se@B91 F. App’x 435, 443 (6th Cir.
2010). An ALJ’s RFC finding will be upheld wteeit is supported by substantial evidence.
42 U.S.C. § 405(Q).

Quire claims that the ALJ erred in evding his RFC by finding that he could: (i)
turn his head from side to side frequently,lift and carry ten pound&equently and lift and
carry twenty pounds occasionally, (iii) sit for six hours out of an eight hour work day, and
(iv) stand/walk for six hours owif an eight hour work dayfRecord No. 8, p.]7 According
to Quire, these conclusiomse contrary to his tastony during the hearingld. Therefore,
he contends that “no evidence supports these findings$.” However, the administrative
record does contain substantial evidengepsrting the ALJ’s findings, including the ALJ’s
assessment of Quire’s credibility.

The Court of Appeals for the Sixth Circuit heldRogers v. Comm’r of Soc. Se¢36
F.3d 234, 247 (6th Cir. 2007), that the task evaluating the credibility of witnesses,
including the credibility of the claimant, belongs to the ALJ, not to the reviewing court.
However, theRogersCourt also concluded that an Xk credibility deteminations “must
find support in the record.”ld. The regulations do provide the ALJ with the authority to
“consider his or her own recorded observatiafsthe individual aspart of the overall
evaluation of the credibility of the individlis statements.” SSR 96-7p, 1996 WL 374186,
at *5.

Because the ALJ’s conclusions are supportethbyrecord, this Cotidefers to each
of the ALJ’s findings that Quire challengeQuire did testify during the July 22, 2014

hearing that he does not drive any longer bechesmnnot turn his head to look behind him.
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[Tr. 29] However, Dr. Richard Lingreemgf Commonwealth Pain Specialists, PLLC,
observed during his initial assessment of ®@un December 11, 2013, that Quire had full
range of motion in his neck. [Tr. 347]

Further, Quire testified during the hearin@th‘l'm not able to lift anything.” [Tr.
33] Quire also told the ALJ that he suffdrom numbness and problems gripping with his
hands. [Tr. 39] But Quire’snedical records directly refuthis subjective complaints.
According to Dr. Maria Pavez, who treatedi@uat the Lexington Neuroscience Center,
“[Quire] denies significant weakse in arms and legs, gait distunbas . . . or falls.” [Tr.
332] In his decision, the ALJ relied on Dr.vea's objective observations that Quire “was
able to move four extremities against graatyd resistance withoetvidence of significant
weakness, muscle group atroptryfasciculations. Gait andagion: Steady.” [Tr. 14, 331,
332]

In conformity with Dr. Pavez’s finding®r. Wheeler, who peormed a neurosurgery
consultation for Quire, observed that Quire’m]{iscular performance is a 5/5 in the upper
and lower extremities.” [Tr. 3 Dr. Lingreen also obseed normal stnegth in Quire’s
lower extremities but only 4/5 strength in the uppieeps bilaterally. [Tr. 347] Regarding
Quire’s lifting restrictions, the Court agreesth the Commissioner’'s assessment that the
ALJ’s findings are “more restrictive than evanedical opinion of recok” [Record No. 9,

p. 6] And while Quire testifig¢ that his lifting capabilitywas non-existent, his medical
records plainly demonstrate otherwise.
Quire’s own testimony supports the ALJiading that he can sit for at least six

hours in a work day. When asked how he spemalst of his day, Quire responded that from
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the time he gets up in the mangiuntil the time he goes to bednght, he sits in his recliner
with his heating pad. [Tr. 42-44]

Finally, Quire claims that he cannot standvalk for six hours. When the ALJ asked
Quire at the hearing how long heuld walk before he had to stop and rest if he was walking
on a level surface, Quire respondddjon’t know, probably a feweet.” [Tr. 38] The ALJ
countered, “[w]ell, you walked further than aMéeet. You walked futter than that when |
saw you walk in the room.”Id. Quire simply responded, “I don’'t know how long to
measure distance there, sitd.

Once more, Quire’s self-regorg appears unreliable. On one of his function reports,
Quire estimated that he could walk sixty or sgydeet before needing to stop and rest. [Tr.
271] When the ALJ asked Quire how lwauld stand, the following exchange occurred:

A: | can stand for a little bit. It's whelnsit down and get uphave to — | have

problems standing up straightening my back, my neck and stuff because it

hurts.

Q: Can you, can you stafar over 30 minutes, 15 minutes?

A: Probably I'll say somewdre in between 15, 30 minutes.

[Tr. 38]

The ALJ was not bound by this particular piece of Quire’s testimony because the
record is replete with inconsistent statetselny Quire regarding his physical ability. For
example, Quire also testifleduring the hearing that feuld not bend nor stoopd. The
Function Report, a form submitted by disabilgplicants, asks claants to check from a

list “any of the following items your illnessesjunes, or conditions affect.” [Tr. 249, 271]

On two separate Function Reports submittedQuyre during this most recent disability
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determination, Quire indicated that his ciimh affects his memg@t concentration, and
ability to complete tasks, understand, talk,dallinstructions, and get along with othetd.
However, on both forms, Quire did notedk the boxes for lifting, squatting, bending,
standing, reaching, walking, sitting, kneelistgir climbing, or using his hand#d.

Inconsistencies also abound in Quire’s st&ets regarding his level of pain. On
May 9, 2013, six months after Quire filed timost recent applicatiofor benefits, medical
records from Dr. Perry Brown’s office indicatleat Quire was experiencing no pain at!all.
[Tr. 319] Later, Quire rated his pain to.[ingreen, who provided his pain medications, as
a nine out of ten. [Tr. 346] Records pmed by Dr. Mark A. Myers of Bluegrass Spine
Care show that Quire rated his pain asradat of ten. [Tr. 337] Notably, Dr. Pavez
observed in one of her repottgat Quire’s “pain is out gbroportion for current findings on
exam and recent cervicalisp MRI.” [Tr. 331]

The ALJ also found Quire’sestimony untrustworthy lwause of Dr. Michael E.
Whitten’s report. [Tr. 17] On JanuaB; 2013, Dr. Whitten conducted an evaluation of
Quire’s mental impairments arsibsequently generated a repafr his findings. [Tr. 298-
302] According to Dr. Whitten,

Mr. Quire was cooperative and completed all tasks administered. However,

results of valid and reliable tests of effort indicate that there is a significant

chance that Mr. Quire did not put fortsufficient effort to interpret the
assessment results without warning.. . His scores on such tests fell below

what would be expected even frandividuals exhibiting major depression,

neurological impairment, moderate toveee brain injury,and other clinical
diagnoses . . . Mr. Quire’s true lexa#lfunctioning is unknown at this time.

! The “Progress Note” from Dr. Brown’s officemtains the following notain: “Pain: (1-10, 1
=none): ‘1/10.” [Tr. 319]
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[Tr. 298-99]

Based on Dr. Whitten’s observati®, the ALJ concluded th#te claimant’s personal
evaluation of his symptoms was “not entirely ¢béel” [Tr. 17] In light of Quire’s many
inconsistent statements scattered throughbetrecord, the ALJ properly questioned his
credibility as a witness. Because substargiatience exists in the record to support his
findings, the ALJ did not err idetermining Quire’s RFC.

B. Step Two and Step Three Analysis

Quire also contends that the ALJ erred by fgilio evaluate the severity of his mental
impairments as required by 20 C.F.R. § 404.152Gcord No. 8, p. 7] Quire complains
that “[tlhe ALJ barely acknowledged [higeveral mental illnesses,” and “ignored the
evidence that [he] required assistance from his wife to bathe, does NOT routinely help with
household chores, [and] is unable to help withchildren’s needs because of his inability to
talk to others.” Id. at 8. Quire is correct that the Aldid not at all consider his mental
impairments in step two or step threehi$ analysis. However, the res judicaféect of
Quire’s first disability determation prohibited the ALJ frm reassessing Quire’s mental
impairments. Accordingly, the ALJ acted prdgeby refusing to reweigh issues already
adjudicated in a prior proceeding.

“The regulations provide a ‘special techreqdor evaluating the severity of a mental
impairment at steps two and threeRabbers v. Comm'r of Soc. Se882 F.3d 647, 652 {6
Cir. 2009). This “special technique” is $etth in 20 C.F.R. 8 40.1520a, which requires the
ALJ to determine whether the claimant has &dmally determinablenental impairment(s)”

at step two of the analysis by evaluating his “symptoms, signs, and laboratory findings.” 20
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C.F.R. § 404.1520a(b)(1). If the claimant sldeave a medically tierminable mental
impairment, the ALJ proceeds at step thre€'rade the degree ofunctional limitation
resulting from the impairment(s)” and determuleether the claimant’s impairment meets or
medically equals one of the tiesl impairments in 20 C.F.R. 404, Subpart P, Appendix 1.
20 C.F.R. 88 404.1520a(b)(2), (c)(3). Paragraph B of each mental disorder listed in
Appendix 1 requires a claimant to establish that he suffers from at least two of the following:
(i) marked restrictions in activities of dailywing, (ii) marked dificulties in maintaining
social function, (iii) marked difGulties in maintaining concentrati, persistence, or pace; or
(iv) repeated episodes okcbmpensation, each of extendéaration. 20 C.F.R. § 404,
Subpart P, Appendix 1.

In Quire’s first disability determination, ALHolsclaw concluded at step two of the
analysis that Quire suffedefrom severe bipolar disoed depression, and borderline
intellectual functioning. [Tr. 53] Holsclathen conducted a thorough review of listings
12.04 and 12.05, eventually determining that &simental impairments did not meet or
medically equal either of theslistings. [Tr. 54-5p In reaching that decision, Holsclaw
reviewed each of the paragh B criteria, concluding thauire only experienced mild
difficulty in performing activities of daily livingmoderate difficulty in social functioning;
moderate difficulty in the arsaof concentration, persisten@nd pace; and no episodes of
decompensation. [Tr. 54-55]

When Quire again raised his mental impants in his second disability application,
res judicatacame into play. “Res judicata bars tieditigation of the samelaim or cause of

action...” Drummond 126 F.3d at 840. I®rummond the Sixth Circuit held that res
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judicata applies to Social Security claimaseeking to relitigate theicases after a final
judgment has been enterettl. at 840-41. Therefore, “abseewidence of an improvement
in a claimant’s condition, a subsequent ALb@ind by the findings ahe previous ALJ.”

Id. at 842. In the Social Security Adminigioca’s Acquiescence Ruling, issued in response
to Drummond the rule was explained as follows:

When adjudicating a subsequent disabititgim with an unadjudicated period

arising under the same title of the Aagt the prior claimadjudicators must

adopt such a finding from the final dsicin by an ALJ or the Appeals Council

on the prior claim in determining whethbe claimant is didded with respect

to the unadjudicated period unless thereew and material evidence relating

to such a finding . . .

AR 98-4(6) at *3.

Therefore, a subsequent ALJ is bound bergvstep of the analysis from a prior
determination unless “new and mate&idence is brought to bearGilley v. Colvin No.
13-187-DLB, 2014 WL 2807527, at *2 (E.D. Ky.nR120, 2014). “And, ‘when a plaintiff
previously has been adjudicated not disabdébe, must show that her condition so worsened
in comparison to her earlier mdition that she was unable perform substantial gainful
activity.” Id. (quotingCasey 987 F.2d at 1232-33).

The record contains very litttmew” evidence that was havailable to the first ALJ
during his review. The only newvidence that established a material change in Quire’s
condition was the evidence relating to hlleged back injury. Because Quire did not
produce any evidence thhis mental condition materialiyworsened or improved after the

first disability determination, ALJ Paris wagyht not to reopen the mental impairment

issues.
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The administrative record only containsdizal records from fousources evaluating
Quire’s mental health: (i) Lind&entry, APRN, (ii) Dr. PernBrown, (iii) Dr. Michael E.
Whitten, and (iv) The Ridge. Records frorntla Gentry, one of Qe’s primary care
providers, do indicate that Quire had a historg@pression and anxiety. [Tr. 292] She also
diagnosed Quire with a moodisorder and prescribed rhi Depakote to manage his
symptoms.ld. However, the table of contents attached to ALJ Holsclaw’s original decision
shows that he had access to @gstrecords. [Tr. 65] “[The regulations do not instruct
ALJs facingres judicatato examine specific medical ewidce from the priocase file.” Erb
v. Comm’r of Soc. SedNo. 13-CV-14798, 2015 WL 730130, at *22 (E.D. Mich. Feb. 19,
2015). Gentry’'s new records frooffice visits that occurre@fter Quire’s first disability
determination do not record any significant changeQuire’s condition otreatment. [Tr.
286-290] His diagnosis and Depakote prescription continue unchaljed.

Records from Central Kentucky BehawabrHealth, where Quire saw Dr. Perry
Brown, were also available to ALJ HolsclawTr. 65] As with Gentry's records, Dr.
Brown’s records indicate few chargyafter Quire’s first denial of disability benefits. Prior to
the first disability determination, Dr. Brownadjnosed Quire with bipolar disorder. [Tr.
328] His records also discuss Quire’s imputsmtrol issues and the criminal charges
stemming from Quire’s sexual ake of his mother. [Tr. 327The new records from more
recent visits show that Dr. Brown continuedatk with Quire and hisvife about the effect
of the criminal charges on their relationshiplaQuire’s mental heddt [Tr. 319-326] The

records also indicate that Dr. Brown cowiged to treat Quire for bipolar disorded.
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On October 29, 2012, after the first disabilitgtermination, DrBrown’s records do
indicate that Quire reported visual hallucinatidas the first time. [Tr. 321] However, at
Quire’s most receniappointment with Dr. Brown orMay 9, 2013, he reported no
hallucinations. [Tr. 319] The new records ateweal that Dr. Brown diagnosed Quire with
posttraumatic stress disorder (PTSD) after trat @isability determirtion. [Tr. 321] Even
though ALJ Paris does not discuss Dr. Brasvrécords, he does discuss the new PTSD
diagnosis, also reached by Dr. Whitten in higoré [Tr. 16] Neveheless, ALJ Paris does
not find that the PTSD diagnosis represents\a and material change Quire’s condition.

The Sixth Circuit has found that a “mereaginosis of an impairment does not render
an individual disabled nor doesreveal anything about tHemitations, if any, it imposes
upon an individual.” McKenzie v. Comm’r, Soc. Se@l15 F.3d 1327 (Table), 2000 WL
687680, at *5 (8 Cir. May 19, 2000). Neither Dr. Vitten’s report nor Dr. Brown’s records
reveal any new or worsening sytams that led to the PTSD diagnosis. Therefore, like Dr.
Gentry’s records, Dr. Brownr'records contain no new evigendemonstrating a material
change in Quire’s mental health.

Finally, the administrative rec also contains two new alations of Quire’s mental
health, one performed by Dr. Wtien and one performed at &lRidge, a behavioral health
center. [Tr. 298-302, 368-371] As previously discussed, Dr. Whitten found it difficult to
evaluate Quire’s “true level dfinctioning” because of his poeffort on Dr. Whitten’s tests.
[Tr. 298-299] In spite of Quire’s attemptis evade accurate evaluation, Dr. Whitten still
drew some conclusions abouti@s mental health which reatlittle to no change since the

first disability determination.
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Consistent with ALJ Holsclaw’s finding ahild difficulty in performing activities of
daily living, Quire reported t®r. Whitten that “he is able tmanage theuihndamental tasks
of daily living (grooming and hygiene) without assistance” and “that he is able to do
household chores and other tioe physical tasks without physil difficulty.” [Tr. 300]
According to Dr. Whitten, “Mr. Quire reported that he does not do any household chores
because he becomes too ‘irritated.ltl. Dr. Whitten’s observationare consistent with
Quire’s self-reporting. On one of the FunctiReports Quire submittetie reported that he
helped his wife “sometimes with house[hotfjores” for an “hour otwo [a] couple times a
week.” [Tr. 246] In a later Function Bert, Quire admitted he is occasionally too
“aggravated” and “overwhelmed” teelp. [Tr. 266, 268]

Dr. Whitten’s findings are also consistesith ALJ Holsclaw’'s RFC determination
that ALJ Paris incorporated into his ovaxpanded RFC finding. Dr. Whitten’s report
concludes,

[d]espite impairments the applicatdn: understand and follow multi-step and

complex directions, sustain attentiongerform simple, repetitive, multi-step

and complex tasks, adapt to a work environment with considerations made for

anxiety, relate appropriately to othénsa low stress work environment.

[Tr. 301] In short, Dr. Whitten’s report caihs no new, material evidence that would
overcome the res judicata effect of Quire’s first disability determination.

Quire also alleges that the Alfailed to describe the contents of The Ridge’s report.
[Record No. 8, p. 9] However, Quire’s criticismrefuted by ALJ Paris’ direct reference to

The Ridge’s report in his decision. ALJ Radbserved, “Mr. Quire was seen at The Ridge

on June 30, 2014 for a psychiatric evaluatioDiagnosis was bipolar disorder, mixed.
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Changes were made to his diwation.” [Tr. 16] Once nmme, The Ridge’s report reveals
little to no change in Quire’s mental healffTr. 368-371] The examiner estimated Quire’s
intelligence was average; observed that he aveented to person, place, time, and purpose;
and noted that he exhibited intact memonyrapriate judgment, avage ability to abstract,
moderate attention, poor insight, and no imputigiduring the interview. [Tr. 370] The
diagnosis section of the report lists bipddigsorder, depression, and spinal stenokls. The
report does mention that Quire reported augitand visual hallucinations. [Tr. 368]
However, Quire also informed the examinattthe hallucinations had been ongoing for two
to three years, well before ALJ Holsclawfisst disability decsion. Aside from a few
changes to Quire’s medicatigribe report reveals no new developments in Quire’s mental
health.

In light of the entire admistrative record, ALJ Paridid not err by refusing to
reconsider Quire’s mentahpairment claims.

C. Waeight Given to Mental Health Professionals

Quire also argues that ALJ Paris’ decisslmould be reversed because he failed to
properly weigh Dr. Perry Brown’s opinion andélRidge’s evaluation of his mental health.
An ALJ must give a treatinghysician’s opinion controlling weht if it is “well-supported
by medically acceptable clinical and laboratdigignostic techniques and is not inconsistent
with the other substantial evideat in the claimant’'secord. 20 C.F.R§ 404.1527(c)(2). If
the ALJ determines that the treating sourceigiop is not entitled to controlling weight, the
regulations require him to give good reasons for this deciss@e20 C.F.R. § 404.1527(c).

Specifically,
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[the] ALJ must apply certain factors — namely, the length of the treatment
relationship and the frequency of exaation, the nature and extent of the
treatment relationship, supportabilityf the opinion, consistency of the

opinion with the record as a wholand the specialization of the treating

source—in determining what vght to give the opinion.
Wilson v. Comm’r of Soc. SeB878 F.3d 541, 544 (6th Cir. 2004).

An ALJ’s failure to meet this “good reaiss requirement” is generally not harmless
error, even if his other findings ersupported by substantial evidencéd. at 544-46.
Nevertheless, the Sixth Circuit iWilson explained that even though harmless error is
generally not available, “[t]has not to say that a violatioof the [good reasons requirement]
could never constitute harmless errotd. at 547. TheWilson Court acknowledged that a
reviewing court might findharmless error where the Commissioner adopts findings
consistent with the treating source’s opinidd. Then, the claimant would not be entitled to
reversal because he could not show thatAhJ's mistake had pregliced his case on the
merits. See Connor v. United States Civil Serv. Commi2il F.2d 10541056 (6th Cir.
1983).

It is uncontroverted that DPerry Brown was one of Qeis treating sources and that
the ALJ completely failed to address his resoirdthis decision. Nevertheless, as discussed
above, the ALJ was not requireddonsider evidence weighed the first ALJ in the earlier
disability determination, and all of the rede generated after that first disability
determination do not show any tedal changes in Quire’s meatthealth. Quire does not
identify any particular part of Dr. Brown'’s recarthat might have led to a different result if

the ALJ had considered it. And, after a thagh review of Dr. Brown’s records, the Court

finds no such evidence.
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Arguably, The Ridge might not have beetnemting source. The four page evaluation
of Quire from June 30, 2014 isettonly evidence in #hrecord for The Ridge’s treatment of
Quire. [Tr. 368-371] Such aati record hardly demonstratdee type of ongoing treatment
relationship that the treating scarrule is meant to protec6ee20 C.F.R. § 404.1527(c)(2).
Even though the regulations state that the) Alill evaluate all medical opinions, including
opinions from non-treating souethe regulations do not requitee ALJ to expressly state
the weight given to non-treating sources. The good reasons rule does not apply to non-
treating sources. Nevertheless, even if TragRiqualifies as a treating source and the good
reasons rule does apptire ALJ’s failure to explicitly asgn a weight to the Ridge’s opinion
is also harmless error. As with Dr. Browirecords, Quire has faildo establish how The
Ridge’s medical records wouldYyeadvanced his disability angent if weighed differently
by the ALJ.

V.

ALJ Paris did not err in his assessmenttiod claimant’s back injuries, and his
corresponding RFC determinai was supported by substah&aidence. Tellingly, Quire
admitted in the Pain and Daily Awties Questionaire he submittedth this latest disability
application that, “My disability is mental isss[.] | do have backain[,] but my mental
problems [are] what keeps [sicle from working.” [Tr. 252]Likewise, the ALJ did not err
by refusing to reconsider the claimant’'s mehizdlth issues, previously adjudicated in 2012.
Finally, any error that the ALJ committed irslassessment of reds from Dr. Brown and
The Ridge was harmless.

Accordingly, it is herebDRDERED as follows:
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1. Plaintiff William Quire’s Motion for Smmary Judgment [&ord No. 8] is
DENIED.

2. Defendant Carolyn Colvin’'s Motion fa&Summary Judgment [Record No. 9] is
GRANTED.

3. The decision of Administratev Law Judge Don Paris will bAFFIRMED by
separate Judgment entered this date.

This 6" day of November, 2015.

Signed By:
W Danny C. Reeves DCR
United States District Judge
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