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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Frankfort)

BILLIE RAY HOUNCHELL, )
)
Plaintiff, ) Civil Action No. 3: 15-048-DCR
)
V. )
)
CAROLYN W. COLVIN, ACTING )
COMMISSIONER OF SOCIAL ) MEMORANDUM OPINION
SECURITY, ) AND ORDER
)
Defendant. )

*k* *kk *k*k **k%k

This matter is pending for considerationcobss-motions for sumany judgment filed
by Plaintiff Billie Ray Hounchell, Jr., (hereafie“Hounchell” or “the Claimant”) and
Defendant Carolyn W. Colvin, Acting @Guomissioner of Social Security (“the
Commissioner”). [Record Nos. 101] Hounchell contends thite administrative law judge
(“ALJ") assigned to his case erred by denyingdhaéms for disability icome benefits (“DIB”)
and supplemental security income (“SSI”). [Recdlo. 10-1] He reqgests that the Court
direct a finding of disability or, in theltarnative, remand forfurther administrative
proceedings before a new ALJ. [Record M0-1, p. 13] The Commissioner contends that
the ALJ’s decision is supported by sulmgia evidence and should be affirmed.

For the reasons discussed below, the Cwilr grant the Comnssioner’s motion and

deny the relief requested by the Claimant.
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l.

On November 15, 2011, Houndhéled concurrent apptations for a period of
disability and DIB under Title Iend SSI under Title XVI of # Social Security Act (“the
Act”). [Administrative Transcript, “Tr.,” p10] Hounchell alleged that his disability began
December 31, 2008. [Tr. p. 10] The Sociac&ity Administration (“SSA”) denied his
applications initially and upon reconsideratio [Tr. pp. 175, 180, 183 Thereafter, an
administrative hearing was hdbeéfore the ALJ [T. pp. 26—82] and thALJ issued a written
opinion. [Tr. pp. 10-21] Hounchdehen sought review by éhAppeals Council, which was
denied. [Tr. p. 1]. Thus, Hounel has exhausted his administrative remedies and his case is
ripe for review pursuant to 42.S.C. 88 405(gand 1383(c)(3).

Hounchell was 37 years-oldtae time of the ALJ’s decisioand had an eleventh-grade
education. [Tr. pp. 19, 33] He took specialeation classes in high school and did not obtain
his GED. [Tr. p. 38] Hounclievas employed previously as a handyman for the city housing
authority and as a cook at fasifl restaurants. [Tr. p. 50] 2®11, he completed a three-year
term of imprisonment and hasrfiemed odd jobs since his releaisom custody.[Tr. pp. 38,
50-51] Hounchell contends that he is unablevéok due to his intellectual difficulties and
right knee pain. [Tr. pp. 32, 54e concedes that he could gab#o his old job at the housing
authority were it not for his crimat history. [Tr. p. 54-55]

In June 2011, consultant Dennis Spre, Ph.D., performed a psychological
examination of Hounchell. fTpp. 335-41] Sprague descrill¢ounchell’s speech as normal,
though his abilities with respect to vocabwyland listening comprehension were below
normal. [Tr. p. 336] He ltasome difficulties following d&ctions, and was friendly, quiet,

and somewhat withdrawn. [Tp. 336] Hounchell was orienté¢d person, place, and time,
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and his social judgment was aage. [Tr. p. 337] Upon $ting, Dr. Sprague noted that
Hounchell had significant lags in abstract crasg, as well as tasksqeiring computation.
[Tr. p. 338] Tasks requiringommon sense and social judgnt were also significantly
impaired. [Tr. p. 338] Dr. Spgue assigned Hounchell a fulade 1Q of 55, consistent with
the mild range of mental retdation. [Tr. p. 338] Accoidgly, Sprague believed that
Hounchell's ability for sustainedacentration and attention wareoderately impaired. [Tr.
p. 340] He also believed that Hailnell's ability to deal with stesors and to work with others
without exhibiting behavioral extremeasuld be limited. [Tr. p. 340]

In August 2011, H. Thomas Prout Ph.D., pdad a mental capacity assessment based
on his review of the record. [Tr. pp. 92-98elying largely on Hounchell’'s work history,
Prout found that the weight of the evidence waensistent with a full-scale 1Q in the 50s.
[Tr. p. 93] Prout believed #t Hounchell was able to ungéand, remember, and carry out
simple one and two-step insttioms requiring little to no indeperdt judgment. [Tr. p. 91]
Further, Prout opined that Hochell could perform activitiewithin a schedule, maintain
regular attendance, and be punctihin customary tolerance$Tr. p. 91] He also felt that
Hounchell could make simple worklaged decisions. [Tr. p. 91]

Jay Athy, Ph.D., also reviewed Houncheéilils on February 8, 2012Tr. 120-22] Dr.
Athy agreed with Dr. Sprague’s assessment, @xiteat he believed #t Hounchell retained
the ability to understand and remember sintpkks; sustain conceation and memory to
complete simple tasks; relate to co-workers in a non-public setting; and adapt to simple
changes in a routine work environment. r.[p. 122] Dan Vandivier, Ph.D., reviewed

Hounchell’s file on April 12, 2012, and reached $hene conclusions as Dr. Athy. [Tr. p. 151]



Robert Nold, M.D., examineHounchell's right knee on Julg8, 2011. [T. p. 128]
Nold noted that Hounchell had wrgione right knee surgery inetipast and that his knee was
unstable. Additionally, the range of motion iis hight knee was slightly limited. [Tr. p. 128]
His gait and strength were noamhowever, with no evidenad a limp. Nold opined that
Hounchell would have some difficulty with activities involving squatting and kneeling. [Tr.
p. 128] X-rays taken at the Frankfort RegibMedical Center in August 2011 apparently
showed no abnormality le¢ér than the hardware in p&adrom Hounchell’s previous ALC
surgery. [Tr. p. 128]

Amanda Lange, M.D., perfored a functional capacity assenent on April 12, 2012.
[Tr. p. 161-63] Dr.Lange determined that Hounchell couldt lg&nd carry 50 pounds
occasionally and 25 pounds frequently. [Tr1®1l] She opined that feuld sit, stand, and
walk up to six hours in an eight-hour work day. [Tr. p. 161] She felt that he could frequently
kneel and crawl[Tr. p. 162]

The ALJ determined thaHounchell had the severe impairments of right knee
dysfunction; obesity; and borderline intellectuatdtioning. [Tr. p. 12]He determined that
Hounchell did not have an impaient or combination of impairents that met or medically
equaled a listing under 20 C.F.R. Part 404, Sulihakppendix 1, howeverTr. p. 12] After
considering the record, the Adétermined that Hounchell hacktresidual functional capacity
to perform a reduced range of light wods defined in 20 C.F.R. 88 404.1567(b) and
416.967(b). [Tr. p. 15] Becauseetle were jobs existing in siditiant numbers in the national
economy that Hounchelloald perform, the ALJ determindtiat he had not been under a

disability from the alleged onsdate through the date of tA&.J’s decision. [Tr. pp. 20-21]



Il.

Under the Social Security Aca “disability” is defined asthe inability to engage in
‘substantial gainful activity’ because of a dmeally determinable physical or mental
impairment of at least ongar’s expected durationCruse v. Comm’r of Soc. Se602 F.3d
532, 539 (6th Cir. 2007) (citing 42 U.S.C. 8 428(d)A)). A claimant's Social Security
disability determination is niee by an ALJ in ecordance with “a fie-step ‘sequential
evaluation process.”Combs v. Comm’r of Soc. Se459 F.3d 640, 642 (6 Cir. 2006) (en
banc) (quoting 20 C.F.R. § 404.1520(a)(4)). If treerohnt satisfies the first four steps of the
process, the burden shifts to the Commissr with respect tthe fifth step. See Jones v.
Comm’r of Soc. Sec336 F.3d 469, 474 (6th Cir. 2003).

A claimant must first deonstrate that he is not erggd in substantial gainful
employment at the time of the disabilapplication. 20 C.IR. 88 404.1520(b), 416.920(b).
Second, the claimant must shtvat he suffers froma severe impairment or a combination of
impairments. 20 C.F.R. 88 404.1520(c), 416.9207d)ird, if the claimant is not engaged in
substantial gainful employment and has a sewepairment which is expected to last for at
least twelve months and whicheets or equals a listed impagnt, he will be considered
disabled without regard to age, educatiamg work experience20 C.F.R. 88 404.1520(d),
416.920(d). Fourth, if the claimant has a sevenpairment but the Commissioner cannot
make a determination of the disability basedm@dical evaluations and current work activity,
the Commissioner will review thdaimant’s residual functionalctivity (“RFC”) and relevant
past work to determine whether he can perforsnpaist work. If he can, he is not disabled.

20 C.F.R. §§ 404.1520(f), 416.920(f).



Under the fifth step of the analysis,tiife claimant’s impairments prevent him from
doing past work, the Commissioneill consider his RFC, agesducation, and past work
experience to determine whether he can perfuimar work. If he camot perform other work,
the Commissioner will find the claimantsdibled. 20 C.F.R. 88 404.1520(g), 416.920(g).
“The Commissioner has the burdefhproof only on ‘the fifthstep, proving that there is work
available in the economy thtte claimant can perform.’White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotitter v. Comm’r of Soc. Se@03 F.3d 388, 391 (6th
Cir. 1999)).

This Court’s review is linted to determining whetheraALJ’s findings are supported
by substantial evidence and whether the ALJ eyeal the proper legal standards in reaching
his decision.Rogers v. Comm’r of Soc. Se¢86 F.3d 234, 241 (6th Cir. 2007). Substantial
evidence is such relevant evidence as reas®emainds might accept as sufficient to support
the conclusionRichardson v. Peraleg02 U.S. 389, 401 (1971Bass v. McMahom99 F.3d
506, 509 (6th Cir. 2007). The Commissionerigdings are conclusive if they are supported
by substantial evidence. 42 U.S.C. § 405(qg).

A. Substantial Evidence Supports th&€€ommissioner’s Decision That
Hounchell Does Not Meet Listing 12.05B

Listing 12.05B provides in pertinent part as follows:

Intellectual disability referso significantly subaveragatellectual functioning
with deficits in adaptive functiong initially manifested during the
developmental period; i.e, the eviderdmmonstrates or supports onset of the
impairment before age 22.

The required level of severity for thissdrder is met when the requirements in
A, B, C, or D are satisfied. . . .



B. A valid verbal, pdormance, or full scal IQ of 59 or less.

While Dr. Sprague opined that Hounchell pessed a full scale 163 59, the ALJ found
that score to be invalid and rejected it. [fr.14] It appears thdahe Sixth Circuit has not
addressed an ALJ’s ability to rejeant IQ score when it is the saeore in the ord. Several
other circuits permit an ALJ tdo so, however, when the scorénisonsistent with substantial
evidence in the recordSee e.g.Hancock v. Astrue667 F.3d 470, 474 (4th Cir. 2012)
(collecting cases). Dr. Thams Prout opined that Houndhe daily activities were not
consistent with those of an individual with an ilQthe 50s. [Tr. p. 93] Specifically, Prout
stated that an 1Q of 55 was incestent with Hounchell’'s work historyd. From around 2002
to 2008, Hounchell worked for the housing auilyom Frankfort, Kentucky, performing
maintenance such as painting, mowing grass, reading utility meters. [Tr. pp. 33-34, 46—
51]. He had also worked asaok in busy fast-food restaurantd.r. p. 45-46] Hounchell
advised the ALJ that he wasapable of performing his @vious work at the housing
authority—he simply was no longer qualified tbe job due to his crimal background. [Tr.
p. 54]

Evidence regarding Houndell’'s adaptive functioning ab provides substantial
evidence for the ALJ’s rejection diie excessively low IQ scoreésee Griffith v. Comm’r of
Soc. Se¢.582 F. App’'x 555, 561-62 (6th Cir. 2014Mdaptive functioning is defined as a
person’s “effectiveness in aresisch as social skills, commueation, and daily living skills,
and how well the person meethe standards of personal independence and social
responsibility expected of his oritege by his or her cultural groupHeller v. Doge 509 U.S.
312, 328 (1993). Hounchell livesitv his girlfriend and assis with household chores,

although he denied having the ability to do thisis pain and dailwyctivities questionnaire.
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[Tr. pp. 54, 63, 288] He is able to use publangportation and he visits with friends up to
twice per day. [Tr. p. 64] lghough he took the test orally, Hounchell was able to get his
driver’s license. [Tr. p. 37He talks to his mother on thdéphone every day. [Tr. p. 64]

With respect to Hounchell's developmdrariod, the only evidence he has provided
is a record indicating he took special educatiasses in high school. [Tr. p. 245] Hounchell
contends that he received SSI as a minoichivhe believes was based on an intellectual
disability. [Record No. 10-1, p. 3] Apparentlyethenefits were disctinued only a few years
ago, yet Hounchell has provided no eande regarding tharior claim. See Landshaw v. Sec’y
of Health & Human Servs803 F.2d 211, 214 (6th Cir. 1986¥senerally, [tlhe burden of
providing a complete record . rests with the claimant.”see also Gosnell v. Sec’y of Health
& Human Servs.703 F.2d 216, 218-19 (claimant was resgmedor maintaining a copy of
prior claim). And while the ALJ asked Houndhee group of leading questions concerning a
blueprinting class taken during high soh Hounchell did epress a rudimentary
understanding of basic constructiancepts. [Tr. pp. 18, 40-44, 69]

Although his earnings wemmodest, the record showsathHounchell earned wages
from the age of eighteghrough twenty-two. [Tr. p. 225]The Sixth Circuit has made clear
that poor academic performance alone is fingant to warrant a finding of subaverage
intellectual functioning before age twenty-twblayes v. Comm’r of Soc. Se857 F. App’x
672, 677 (6th Cir. 2009). Hounchell has failed provide any evidence, other than his
enrollment in special educatiafasses, suggesting that his adaptive skills were limited during
the developmental period.See Foster v. Halter279 F.3d 348, 35%6th Cir. 2001).
Accordingly, substantial evidence supports@wnmissioner’s detenmation that Hounchell

did not meet Listing 12.05B.



B. Substantial Evidence Supports the Qmmissioner’s Decision That
Hounchell Does Not Meet Listing 12.05C

Listing 12.05C allows a claimant to demonstrate an edtlal disability by showing:
a valid verbal, performance, tull scale 1Q of 60 through 70nd a physical or other mental
impairment imposing an additional and significavork-related limitation of function. 20
C.F.R. § 404, Subpart P, App. 1. Hounchell asgiirat even if Dr. Sprague underestimated
his full scale IQ by as many as 14 pointspieets 12.05C based on hgand his right knee
impairment. However, substizal evidence supporthe Commissioner’'s determination that
Hounchell's knee impairment did not impose a digant work-related limitation of function.
Accordingly, he does not metite Listing under 12.05C.

A “significant work-related Initation of function” is equivient to a severe impairment
as defined in 20 C.F.R. 88 404.1520(c) anfl.420(c). 20 C.F.R. 804, Subpart P, App. 1,
12A. Dr. Nold examined Hounchell’s right kneeJuly 2011 and, whilthe knee was unstable,
gait and strength were normdllr. p. 128] Hounchiéhad some difficulty with squatting and
kneeling, but he walked without a limp. [Tr.428] Dr. Lange opined &t he could stand and
walk up to six hours imn eight-hour work day and coufrequently kneel and crawl.
Hounchell testified during his hearing that he hredgirlfriend walk twomiles every day. [Tr.
p. 65] There were no medicaburces in the record thatdicated Hounchell's knee
significantly limited his abilityto do basic work activitiesSee20 C.F.R. 88 404.1520(c) and
416.920(c). Further, the ALJ relied on the opits of Drs. Nold andlange in fashioning
Hounchell's residudiunctional capacity.

Hounchell contends that, a few days after AfLJ’s decision, an MRI revealed that he

suffered from meniscus tearshrs right knee and a deep veimombosis. [Record No. 10-1,
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p. 12] He submitted medical damentation to the Appeal®©Gncil showing that he underwent
meniscus surgery on February 2, 2014. [AHR398] The Appeals @incil considered the
new evidence, but declined to review Hourtéelaim. The Court cannot consider this
evidence as part of the record for purposes of substantial evidence r&astgr, 279 F.3d
at 357. The Court masemand for furthe consideration of the @&ence only if the party
seeking remand has shown that tiew evidence is materidd. Hounchell has failed to make
such a showing in this case, as he hasxmaaed how this evidenagould change the ALJ’s
prior analysis. [Rcord No. 10-1, p.12]

C. The ALJ Did Not Err in Failing to Request Hounchells Prison Records

Hounchell contends that the Alshould have requested medical and mental health
records from his periodf incarceration. [Record No. 1041, 13] He alleges that the prison
most likely conducted 1Q testirthat would have been relevaotthe ALJ's determination.
Id.

While ALJs have the ability to issue sulgpas on their own ntion, the ALJ did not
have a special duty to develop the recaith respect to this informationSee20 C.F.R. 88
404.950 and 416.1458ge also Wilson v. Comm’r of Soc. S880 F. AppX, 456, 459 (6th
Cir. 2008). Hounchell was repeged by counsel throughout these proceedings and there is
no indication that he attempted to obtain theserds or that he alerted the ALJ to his concern
that they existed and might be relevant. Adawgly, for the foregoing reasons, it is hereby

ORDERED as follows:

1. Defendant Carolyn W. Colvin’s Mion for Summary Judgent [Record No.

11] isGRANTED.
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2. Plaintiff Billie Ray Hounchell’s Motin for Summary Judgment [Record No.
10] isDENIED.

3. Theadministratie decision will beAFFIRMED by separate Judgment entered
this date.

This 16" day of June, 2016.

Signed By:
Danny C. Reeves \DCQ
United States District Judge
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