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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OKKENTUCKY
CENTRAL DIVISION

FRANKFORT
BRIAN WOODCOCK,et al, )
)
Plaintiffs, ) Civ. No: 3:16€V-00096GFVT
)
V. ) MEMORANDUM OPINION
) &
CORRECT CARE SOLUTIONS, LLC, ) ORDER
et al, )
)
Defendants. )

*k% *k%k *k%k **k%k

Plaintiffs Ruben Rios Salinas, Brian Woodcock, Keath Bramblett, anitdéssvrence
sued various individuals in charge of developing treatment plans and treating irmtlages
Kentucky Department of Corrections. Plaintiffs assert that Defendalei$ttaadequately treat
them after they were diagnosed with the Hepatitis C virus. Several Defendanfide a motion
to dismiss, asserting many different theories relating to dismissal undealFedler of Civil
Procedure 12(b)(6). [R. 38 at 3.] For the reasons that follow, Defendants’ Motiomts®is
DENIED.

I
A

The Plaintiffs in this matter are inmates, incarcerated with the Kentucky tDepeirof
Corrections (KDOC). [R. 1-2 at T 3.] Each of them have been diagnosed with the HEpatitis
virus (HCV). Id. Defendant James Erwin is the curr@ummissioner of the KDOC,
responsible for its operations, policies, and employment. [R. 36 atThd.priginal Plaintiffs

did not sue Mr. Bwin, but he was added to this lawsuit by Intervening Plaintiff Jessica
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Lawrence.Defendarg Rodney Ballard and LaDonna Thompsmaformer Commissionarof
the KDOC. Id. at 5—-6. Defendant Doug Crall, M.D., is the Medical Director of the KDOC,
responsible for policies, procedures, and employment concerning the inmatesi roadic [R.
1-2 at § 12.] Defendant Cookie Crews is the Health Services Administrator dDE .Kld. at
1 13. Defendant Frederick Kemen, M.D., is responsible for managimtC¥dreatment plan
for KDOC inmates.ld. at § 14. Defendants Correct Care Solutions, Inc., provides medical
services to inmates of the KDO@. at  15. All Defendants were sued in their individual, not
official, capacities.

Plaintiffs believe theyere not provided treatment for their HCV infections that
complied with the appropriate standard of cdre.at  16. According ttheir complaint
Defendants did not employ qualified individuals, did not adequately train these eexlapd
did not create or enforce necessarily policies and procedures to ensurecprepiel. Plaintiff
Brian Woodcock is housed at the Kentucky State Peniter{§&¥) Id. at § 52. In December
2011, a biopsy indicated the fibrosis in his liver had advanced from Stage 1 to Skdge 2.
Under Dr. Steven Shedlofshky’s standardswhs first told hequalified for antiviral prescription
medicaton. Id. But Dr. Shedlofsky theleft KDOC, and KDOC found Mr. Woodcock did not
qualify for medication.ld. Four years later, after his infection further progressed, he began
receiving treatmentld. at §53. Plaintiff Ruben Rios Salinas is also housed in KSP anddras be
denied testing and treatment of his HCV infectidh. at 1 54-55. Plaintiff Keath Bramblett,
another inmate at KSP, contracted HCV during incarceratthraty 56. He has been denied
both participation h any program working with fooaindtreatrrent for his condition.Id. at 1]
56-57. Mr. Bramblett has been ordered to share razors with other intoatasy 57.

Intervening Plaintiff Jessica Lawrence has been diagnosed with HCV but haseieedany



treatment. [R. 36 at 5.]

Plaintiffs sueDefendants on four separate theories. First, Plaintiffs sue Defendants under
§ 1983 for violations of the Eighth and Fourteenth Amendments to thedl Btages
Constitution. [R. 1-2 at § 61Also, Plaintiffs claim Defendants violated the Americanwit
Disabilities Act and the Rehabilitation Act of 1978 for failure to reasonatdgramodate their
infections. Id. at  64. Based on the failure to meet the standard of care, Plaintiffs believe
Defendants acted with negligence and gross negligddcet { 66. Finally, Plaintiffs sue for
Intentional Infliction of Emotional Distresdd. at § 68. Intervening Plaintiff Lawrence joins in
each of these claims except for Intentional Infliction of Emotional BistréR. 36 at6-8.]
They seek both inpactive relief for care and damages for lack of treatment. fRatl19; R. 36
at 9.]

B

This case began in 2015 in Franklin Circuit Court in Franklin County, Kentucky. [R. 38
at 1.] Mr. Salinas filed a Petition for Writ of Mandamus against tbemmissoner LaDonna
Thompson, seeking the Court to order treatment for his HCV infeclibrat 2. On
November 14, 2016, Mr. Salinas filed an Amended Class Action Complaint, naming additional
plaintiffs and defendantdd. at 2. The case was removed to this Court on December 7, 2016.
[R. 1.] On August 18, 2017, Ms. Lawrence moved to intervene, adding Mr. Erwin as an
additional defendant. [R. 33.] Magistrate Judge Edward B. Atkins permitted intervefR.
35.] Nearly a month later, Mr. Ballard, Dr. Crall, Ms. Crews, Mr. Erwin, and Ms. Thompson
filed a joint Motion to Dismiss. [R. 38.] The Court has construed this motion to be a motion to
dismiss both the First Amended Class Action Complaint {&. dnd the Intervening Complaint

[R. 36].



[
A
A mation to dismiss pursuant to Rule 12(b)(6) tests the sufficienttyeoPlaintiffs’
complaint. In reviewing a Rule 12(b)(6) motion, the Court must “construe the datriplthe
light most favorable to the plaintiff, accept its allegations as true, and draweadinnés in favor
of the plaintiff.” DirecTV, Inc. v. Trees®87 F.3d 471, 476 (6th Cir. 2007). The Court,
however, “need not accept as true legal conclusions or unwarranted factwaldeget|d.
(quotingGregory v. Shelby Count220 F.3d 433, 446 (6th Cir. 2000)). The Supreme Court
explained that in order “[tJo survive motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plausitddame.” Ashcroft
v. Igbal 129 S. Ct. 1937, 1949 (2009) (quotiBell Atlantic Corp. v. Twombjyp50 U.S. 544,
570 (2007))see also Courier v. Alcoa Wheel & Forged Produbi&7 F.3d 625, 629 (6th Cir.
2009).
B
1
Plaintiffs sue Defendants in their individual capacities only. [R. 1-2.] Whentiff&i
filed their complaint in Franklin Circuit Court, they attempted service in compliaitbeive
Kentucky Rules of Civil Procedure, which allow service of the summons and complaint b
registered mail or certifiehail return receipt requeste€R 4.01(1)(a). Service is complete
upon delivery of the envelope, and the return receipt serves as proof of place, time, amd manne
of service.
Plaintiffs sent a copy of the summons and complaint to the Defendants viacengiie

but addressed each of their envelopes to the KDOC, their work addresses, ratheirthaméhe



addresses. [R. 61-1; R. 61-2; R. 62-1.] Each of these return receipts were signadiied,ret
and filed with the Courtld. Upon removal of this Court, Mr. Ballard, Dr. Crall, Ms. Crews, and
Ms. Thompson had entered appearances in Franklin Circuit Court. [R. 1 at 2.] After removal,
theyfiled ajoint Notice ofConsent for Removal [R. 5] and a joint Notice of Compliance
regarding disclosures [R. 32]. Mr. Erwin, however, has not entered any notice of appeara
other than the filing of this motion.

Defendants move to dismiss initially based on improper service. Federal RuNd of C
Procedure 4(e)(2) requires a plaintiff to serve a defendant by deliveropy atthe summons
and complaint to the individual personally, leaving a copy of the summons and complaint at the
person’s usual place of abode with someone of suitable age and discretion alsg tiesidi or
delivering a copy of the summons and complaint to an agent authorized by appointmeribor la
receive service of process. Plaintiffs may also serve a summons by figilthei state law
requirementsor such service of the state in which the district court is located. Fed. R. Civ. Pro.
4(e)(1). In Kentucky, serviamay bemade bysending a copy of the summons and complaint via
“registered mail or certified mail return receipt requested with ingdngto the delivering
postal employee to deliver to the addressee only.” Ky. CR 4.01(1)(a).

Plaintiffs sent copies of the summons and complaint to each Defendant viacentil
return receipt requested. [R. 61-1; R. 61-2; R. 62-1.] However, upon review of the return
receipts, it appears that the Defendants themselves did not sign the returs.riteiphe
Plaintiffs bear the burden to prove proper service of prod&gsl v. Stong94 F.3d 217, 219
(6th Cir. 1996).By failing to restrict deliery to the Defendants themselves, and further by
failing to prove the person who signed the certified mail return receipts Heaafiaation to

accept service, service here was ineffective. CR 4.01(1)(a).



However, Plaintiffs have requested, and Defendants have not objected to, a reasonable
period of time to effectuate proper service. [R. 61 alM2ljere service is deemed ineffective, a
court may either dismiss the action or quash service and retain thevt@ga. v. Timothy E.

Baxter & Assoc., P.CNo. 18-10058, 2018 WL 1858182; at *2 (E.D. Mich. April 18, 2018);
Young’s Trading Co. v. Fancy Import, In222 F.R.D. 341, 342 (W.D. Tenn. 2004) (citing
Haley v. Simmon$29 F.2d 78, 79 (8th Cir. 1976)). The Court here finds that request
reasonable. Plaintiffs shall have an additional thirty days from the entrgafrtter to
effectuate proper service on Defendants Ballard, Thompson, Crews, Crall, angirsuant to
Fed. R. Civ. Pro. 4(e).

2

Defendants suggest that the Court lacks standing to address this matter, howe\er, fail t
provide any reasons for this assertion. [R. 38 @t]4#nstead, Defendants cite two pages of case
law related to standing without explanation of hovelates to th@laintiffs. 1d. Then,

Defendants argue as a separate matter that Plaintiffs’ claims are hypothetitad=aiore not
ripe. Id. at 6-7. Nonetheless, each of these statements concern this Court’s power to hear this
case and will be addressed indivadly.

Article 11l of the Constitution of the United States limits jurisdiction of this Court to
“cases and controversiesSee also, Lujan v. Defenders of WildlB@4 U.S. 555, 559 (1992).

The “cases and controversies” standard requires plaintiffawe an injury in fact, a causal
connection between that injury and the conduct complained of, and a likelihood of redtgssabili
Id. at 560—61.The injury in fact must be concrete and particularized as well as actual or
imminent, not hypothetical or ogectural. Defendants point to two paragraphs of Plaintiffs’

complaint to show their injuries are merely hypothetical: Paragraph 5 argtapdr®1. [R. 38



at 6.] Paragraph 5 states:

HCV, if left untreated, may progress toward estage liver disease dn
death. Major advances in treatment have recently been made with the introduction
of medication regimens having increasingly higher success rates, fewer asatg, eff
and much shorter treatment durations. The Kentucky Department of Corrections
(“KDOC?”) is currently preparing a new HCV treatment p{ahe New Plan”).
However, even if the New Plan meets the prevailing standard of care, future
developments in treatment are likely to render it obsolete, ant it is anticipated that
there will be inconsistencies, inaccuracies, and unwarranted deviatiots in
implementation, particularly given the expense of new treatment regimens. |
addition, the New Plan is the first amendment to the KDOC'’s old HCV treatment
plan (“the Old Plan”) since 2007, anthny member s of the class may have been
harmed by Defendats’ failure to regularly and consistently update the plan to
mirror the established standard of care. Finally, there may be issues aoypdeeni
reliability of the testing to which HCV¥hfected inmates are subjected, raising
guestions as to the integrity of and motivations underlying, such testing.

[R. 1-2 at 4, emphasis added.] Paragraph 51 states:

Even though the Old Plan required compliance with the prevailing standard
of care, and despite the advances in HCV treatment over the last decadeoit has n
yet been updated. The Old Plan made no mention of the triple therapy treatment
that had been the standard of care since 2011. Without policy and procedure
guidance, testing and treatment of HCV by the KDOC has &éédoc, arbitrary
and capricious, and responsive to cost and administrative convenience, not the
medical needs of Plaintiffs and the class. Moreover, since around July 2014, other
than the most serious cases of HCV in the KDOC's institutions, no one with HCV
was treated pending developmemdiCV treatment options. Defendant Kemen
testified in August 2014 that the KDOC was in “the earlier stages of . . . rewising
maybe replacing the [HCV] algorithm now.” But the New Plan is still in
development. Whether the New Plan meets the applicable standard of care is
currently the subject of litigation MWoodcock v. Kentucky Dept. of Corrections, et
al.,, Case No. 5:12v-135 (W.D.Ky.) Whether the New Plan will be followed and
implemented in all deserving cases, together with the damagegehétom the
delay in its implementation, is the subject of this case.

[R. 1-2 at 13-14]. While language in Paragraph 5 includes words indicating hyposghetical
Paragraph 51 does not. Paragraph 51 merely sets forth history of treatment and dges not, b
itself, allege any injury, hypothetical or otherwise.

Defendants arguine language in Paragraph 5, that “many members . . . may have been

harmed,” proves Plaintiffs’ injuries are merely hypothetical. [R. 38 at 6.3 Caurt



disagreeShe. The statement refers to the potential for additional class members, but does not
show Plaintiffs’ injuries are hypothetical. Brian Woodcock claims the lackref caused his
infection to progress nearly to Stage 4 cirrhosis. [R.atq{ 5253.] Ruben Rios Salinas
claims he has been denied testing and treatment for his infetdicat{{] 3-55 Keath
Bramblett claims he contracted the infection while incarcerdtedat 19 56-57. Jessica
Lawrence also claims she has been refused treatment for infection. [R..B@Naine of these
aremerelyhypothetical injuries.The Court finds stading to hear this matter.
3

Defendants next claim Plaintiffs fail to allege deliberate indifference in tbeipkaint.
[R. 38 at 7.] In order to prove a violation of a prisoner’s Eighth Amendment rights, afplainti
must demonstrate that the prison doctors and/or prison officials were deliprrdiféerent to
the prisoner’'s medical needRichmond v. HugB85 F.3d 928, 937 (6th Cir. 2018). “Deliberate
indifference” requires both that the injury be objectively serious and thdetbedant
subjectively knew of the risk but disregardedid. at 938—39.“A prison official exhibits
deliberate indifference and thus violates Eighth Amendment by, inter alia, intentionally
denying or delaying access to medical care for serious medical ndetsi5on v. Million60 F.
App’x 548, 549 (6th Cir. 2003)(citingstelle v. Gamble429 U.S. 97, 104-05 (1976)).

However, Defendants seekdismiss the complaintsecausehey did not disregard the
Plaintiffs’ medical issues. [R. 38 at 8.] This is not appropriate for consmlerata motion to
dismiss. Defendants might well be able to demonstrate that they did not disregaskl aifier
discovery has been completed, but at this stage, the Court must draw infereaces af the
Plaintiff. DirecTV, Inc. v. Treesi87 F.3d 471, 476 (6th Cir. 2007Rlaintiffs have alleged #t

they were diagnosed with HCV and qualified for treatmastwell as thahe prison officials



and doctors were aware ofghliagnosis, yet disregarded the risks and failed to provide
treatment. [R. 2 at 14-15; R. 36 at 5.] If true, these facts present a claim for relief that is
plausible on its faceAshcroft v. Iqbgl129 S. Ct. 1937, 1949 (2009) (quotidegll Atlantic
Corp. v. Twombly550 U.S. 544, 570 (20073ee also Courier v. Alcoa Wheel & Forged
Products 577 F.3d 625, 629 (6th Cir. 2009.ccordingly, Plaintiffs have alleged deliberate
indifference sufficient to survive a motion to dismiss.

4

Defendants then argukeat the complaint must be dismissed because there is no theory of
respondeat superidn 8 1983 cases. [R. 38 8-9.] However, Plaintiffs only sue Defendant
CorrectCare Solutions, Inc., under this doctrine, not the Defendants who have moved ® dismis
this action [R. 1-2 at § 15.] Because the Plaintiffs have not brougtg@ondeat superiaslaim
against these Defendants, such a claim cannot be dismissed.

5

Under the Americans with Disabilities Act, “no qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or be dbaibdriefits of
the services, programs, or activities of a public entity, or be dedjéz discrimination by any
such entity.” 42 U.S.C. § 12132. Medical care in prisons constitutes such “servicesnprogra
or activities” contemplatedUnited States v. Georgi&46 U.S. 151, 157 (2006).

Defendants do not contest that Plaintiffs dyadis “disabled” under the Americans with
Disabilities Act. [R. 38 at 9.] In the motion to dismiss, Defendants believe Plaiotiffglaint
merely states a denial of medical treatment “in spite of a disability, not bemfatdeld. This
is contradctory, asPlaintiffs claim a denial of treatmeahd accommodations directly for their

HCV. ltis possible that deliberate refusal of Defendants to accommodate Plathsbility-



related needs violates Title Il of the ADA&Seorgig 546 U.S. at 157Accordingly, this claim
also survives a motion to dismiss.
6

Defendants assert they are eligible for official qualified immuhifiR. 38 at 10-11.] As
an initial matter, Defendants state, “To date, these defendants aretiest fgathis lawsuit in
their individual capacities.Id. at 11. This is untrue. Defendants were all sued in their
individual capacities. [R. 1-2 at 2.] Defendants have recognized this by inditeding
individual party status in previous filings with this CoiBeER. 5], and by arguing they were
improperly served as individual parties [R. 38 at 4]. To argue now that they have been sued in
their official capacities is erroneous.

Even sojmmunity exists to protect federal and state government officials from suit for
actions taken in their official capacities. Absolute immunity is extended onlyt@rcgroups,
such as legislators, when acting in their legislative functions, or judges, wireniadheir
judicial functions. Harlow v. Fitzgerald 457 U.S. 800, 807 (1982). Itis also offered to
prosecutors, adjudicative executive officers, and the President of the Unitex] Biateot prison
officials. See id Qualified immunity is broader, and protects officials from personal liability
when performing discretionafunctions within their official capacityMaben v. Theler887
F.3d 252, 269 (6th Cir. 2018y)lesserschmidt v. Millendeb65 U.S. 535, 546 (6th Cir. 2012).

Defendants are not entitled to absolute immunity, but may be entitled to qualified
immunity, $ long as their conduct did not clearly violate the rights of the Plaintiffs.
Messerschmigb65 U.S. at 546That determination must wait unéfter discovery. “The

burden of justifying absolute immunity rests on the official asserting tima.tladarlow, 457

! Defendants split this into two arguments: “official immunity” and “qusdifimmunity.” [R. 38 at 1011.] The
Court addresses them simultaneously here.

10



U.S. at 812. Defendants have not provided, and the Court cannot find, where the denial of
medical treatment must always fall within the purviews of qualified immunity. Acagldin
Defendants have not met their burden to show such immunitieappte

7

Defendants also move to dismies Plaintiffs. Failure toexhaust available
administrative remedies prior to filing this action. [R. 38 at 11.] The PrisoratidgigReform
Act requires prisoners to exhaust all available administrative remedies filgig suit under 8
1983. Lee v. Wiley789 F.3d 673, 677 (6th Cir. 2015). However, Plaintiffs allege they
exhausted such remedies. [R. 61 at 12.] Mr. Salinas outlined his grievance proiestings
in Franklin Circuit Court, and the Commonwealth of Kentucky corroborated this. Rt 1-
187-88; R. 1-at 38-39.] Mr. Woodcock attached proof of his grievance to their Response to
Defendants’ motion to dismiss. [R. 61-8; R. 61-9; R. 61-10; R. 61-11.]

However, whether Plaintiffs satisfied their administrative requirements ippai@iate
to decide here. Inferences are drawn in favor of the Plaintiffs, even if Detemday later be
able to prove, through further discovery, that the administrative remedies wexhaasted.
DirecTV, Inc. v. Treesi87 F.3d 471, 476 (6th Cir. 2007Blaintiffs’ prdiminary
demonstration that they have satisfied these administrative remedies is endbgir fo
complaints to survive a motion to dismiss.

8

Finally, the Defendants claim that Plaintiffs’ Complaint does not meet the requiseme
under Federal Rule of Civil Procedure 23 for a class action lawsuit araldlzests action lawsuit
is not the only remedy available for redress. [R. 38 at 9, 13.] However, this is not the

appropriate procedural method for such arguments, as a separate motion foatoamtivas

11



filed on March 1, 2018, and is currently pending in this matter. [R. 49; R. 50.] The Court will
decide the appropriateness of the class action once the pending motion is fultl donckfegpe
for review.
[l

Most of the arguments made by Defendants are best determined after dis@sveegn
completed. While Plaintiffs may ultimately fail on the merits, they have here filechplaint
sufficient to survive a motion to dismisé.ccordingly, for the aforemeioned reasons, it is
herebyORDERED as follows:

1. The Motion to Dismiss filed by Defendants Rodney Ballard, LaDonna Thompson,
Doug Crall, Cookie Crews, and James Ernvi#n38] is DENIED WITH PREJUDICE; and

2. Plaintiffs SHAL L effectuate proper service on Deflants Rodney Ballard,
LaDonna Thompson, Doug Crall, Cookie Crews, and James Enttim thirty (30) days of the
entry of this Order, otherwise this matter may be dismissed without prejudicthasdo
defendants.

Thisthe23d day of May, 2018.

Lateiin
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