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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRALDIVISION

FRANKFORT
BEAM PARTNERS, LLC and )
TERRY S. SHILLING )
) Civil No. 3:17ev-004-GFVT
Plaintiffs, )
)
V. ) MEMORANDUM OPINION
) &
NANCY G. ATKINS, LIQUIDATOR OF ) ORDER
KENTUCKY HEALTH COOPERATIVE, )

INC.,

Defendant
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Federal judges often find themselves atithersection of state law and federal law and
faced with the dilemma of which direction to tur@ccasionally, an area of state law can
circumvent the Founding Fathers’ dictate that federal law reign supreme, ut canle
situations. After severakarings and many hundreds of pages of briefing, the Court finds that
this situation does not arise here. Kentucky’s prohibition of arbitration betwsament
insurance companies and third-party contractors does not trump the mandate oftdle Fede
Arbitration Act that valid arbitration agreements must be upheld. For the follogasgns, the
Liquidator’'s motions to dismiss aBENIED and the Plaintiffs’ motions to compel arbitration
areGRANTED.

I

The Kentucky Health Cooperative (KYHGpught approval from the Center for
Medicare and Medicaid Services (CMS) to offer health plans to Kentuckgrstin2011 and
2012. [R. 4-1 at 2.] During this time, KYHC contracted with Beam Partners, LLC, lyhere

Beam Partners would provide management and support services to KYHC. [R. 4-2.5.Terry
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Shilling is the sole member of Beam Partners. [R. 1 at § 2.] ThrougWlahisgement and
Development Agreement (MDA), Beam Partners agreed to train and orient sevhiies

KYHC board of directors, apply for and obtain licensure for KYHC through the Kentucky
Department of Insurance, apply for KYHC’s taxempt status, provide consulting services to
KYHC regarding internal systems and processiesitify and screen candidates for KYHC'’s
support servicesand provide interim management assistance until KYHC installed permanent
officers [R. 4-1 at 3.]The MDA included a section where parties agreed to arbitrate claims and
disputes arising under or relating to the MDA. [R. 4-2 at 10-11.]

Similarly, KYHC contracted with Milliman, Inc., for Milliman to perform actuary and
consulting services to KYHQMilliman, Inc., v. Roqf3:18¢v-00012-GFVT, R. 1-2], an@Gl
Technologies and Solutions, Inc., agrée@erform administrative services for KYH@&tkins v.
CGlI Techs. & Sols.Inc, 3:16€v-00037-GFVT, R. 9-2].Significantly, ech of these agreements
also contained arbitration clause$Jiliman, Inc., v. Roqf3:18€v-00012GFVT, R. :2 at { 5;
Milliman, Inc., v. Roqf3:18€v-00012-GFVT, R. 1-3 at | #tkins v. CGITechs. & Sols.Inc,
3:16cv-00037-GFVT, R. 9-2 at 26-27.]

By the end of 2015, KYHC was insolvent and placed into rehabilitation by Franklin
Circuit Court in Franklin County, Kentucky. [R. 4-3 at 3.] Pursuant to KRS § 304.332010,
seq, Franklin Circuit Court placed KYHC into liquidation on January 15, 2016, and appointed
H. Brian Maynard, Commissioner of the Kentucky Department of Insurance, las|tigator.

Id. at 4. Jeff Gaither and David Huvtere appointed as Special Deputy Liquidatdds.

Pursuant to the Liquidation Order,



The Liquidator and the Special Deputy Liquidators are hereby authorizedlto de
with the property, business, and affairs of KYHC and KYHC'’s estate, and in any
necessary forum, to sue or defend for KYHC,far the benefit of KYHC’s
policyholders, creditors, or shareholders in the courts and tribunal, agencies
arbitration panels of this states and other states, or in any applicadal fealrt

in the Liquidator's name as Commissioner of the Kentucky Deemt of

Insurance, in his capacity as Liquidator, or a Special deputy in his gapacit

Special Deputy Liquidator, or in the name of KYHC.

Id. at 8. Since that time, Nancy G. Atkins has replaced H. Brian Maynard as Camnerissi
the Kentucky Depament of Insurance, and thus also as the LiquidédeeKRS § 304.33-200.
Donald Roof was also appointed as a Deputy Litigator for KYHC on August 14, 2017.
[Milliman, Inc., v. Roqf3:18€v-00012-GFVT, R. 1 at 2.]

On May 13, 2016, the Liquidator sued CGI in Franklin Circuit Court for breach of
contractand tort claims. Atkins v. CGITechs. & Sols.Inc, 3:16€v-00037-GFVT, R. 71t at
2.] The Liquidator refused to honor the arbitration clause, so CGI removed that claim to thi
Court and filed a Petition to Compel Arbitratiold. Those actions were consolidatedtkjns
v. CGITechs. & SolslInc, 3:16€v-00037-GFVT, R. 8.]

That fall, the Liquidator sued Beam Partners and Terry Shilling, along with Jane,Mil
Joseph E. Smiththe Officers and Board of Directors of KYHC, and CGI for similar breach of
contract and tort claims. [R:41] The Liquidator again refused to arbitrate, and CGI removed
that action to this Court on December 1, 201&ff[Gaither, Deputy Liquidator ¢fentucky
Health Cooperative, Inc. v. Beam Partners, LLC, et3all6€v-00094-GFVT, R. 1.] Beam
Partnersaand Terry Shilling (collectively, “Beam Partnershien filed this present action, a

Petition to Compel Arbitration, on January 6, 2017. [R. 1.]

Meanwhile, inAtkins v. CGJthe Liquidator sought remand back to Franklin Circuit

YIndividually and as Chief Executive Officer of KYHC
2 Individually and as Chairman of the Board of Directors for KYHC
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Court. KYHC is a Kentucky non-profit corporation with a principal place of busimes
Kentucky, while CGl is a business incorporated in Delaware with a princifa pfdsiness in
Virginia. [Atkins v. CGITechs. & Sols.Inc, 3:16€v-00037-GFVT, R. 1 at 1.] The amount in
controversy exceeds $75,00@. Accordingly, under a traditional analysis of diversity
jurisdiction, this Court has requisite authority and subject-matter juiisaic8 U.S.C. §

1332(b). However, the Liquidator sought remand on the bastveffse preemptionfAtkins v.

CGlI Techs. & Sols.Inc, 3:16€v-00037-GFVT, R. 49 at 3—-4.] On January 3, 2017, this Court
determined that its federdiversity jurisdiction was not reverse preempted by application of the
Kentucky Insurers Rehabilitation and Liquidation LARLL) through the McCarrasFerguson
Act. Id. at 16. Accordingly, the Liquidator’'s Motion to Remand was deniied.

Similarly, the Lguidator sought remand in the contract and tort acBaither v. Beam
In Gaither, however, there was not complete diversity, as both plaintiffs and several ae$enda
were residents of KentuckyJdff Gaither, Deputy Liquidator of Kentucky Health Cexapive,

Inc. v. Beam Partners, LLC, et aB:16€v-00094-GFVT, R. 44 at 6.] On March 31, 2017, this
Court declined to sever the claims against the nondipensies andemanded for lack of
jurisdiction. Id. at 30.

After thesedevelopments, this Court denied CGI's Motion to Compel Arbitration without
prejudice andlirected the parties to-&ief the issue based on the significantly altered
procedural posture.Afkins v. CGITechs. & Sols.nc, 3:16€v-00037-GFVT, R. 63.] Instead,
CGl gpealed the Court’s Order to the Sixth Circuit Court of Appedskiris v. CGITechs. &
Sols., Inc. 3:16€v-00037-GFVT, R. 67.] Pending a decision in that case, the Court stayed this

action. [R. 14.]



Early in 2018, the Sixth Circuit vacated this Court’s Order denying CGI's Motion to
Compel Arbitration and remanded for further proceedimggins v. CGITechs. & Sols., In¢.

724 F. App’x 383 (6th Cir. 2018). The Court of Appeals reviewed only this Court’s denial of the
Motion to Compel Arbitration and did not review any decision involving abstenttbrat388.
Accordingly,the Circuit Court determined that denial of the Motion to Compel Arbitration was
prematurdnsofar as it was based on reverse preemption under Kentucky’s I&Lat390-93.
Because the case had been removed from state court and this Court had denied remand, the
purposes served by the exclusive jurisdiction provision of the IRLL did not apply, &ad sta
interests could not trump federal interests in the disposition of the ichse.

However, while removing the issue l®fLL reverse preemption frodtkins v. CGJthe
Sixth Circuit did not resolve all issues, nor did the Sixth Circuit resolve thea$seeerse
preemption in either this caseMilliman v. Roof The Liquidatorhas filed a Supplemental
Motion to Dismiss [R. 19] to revisit this issuend he parties appeared before t@isurtfor oral
argument [R30]3

[

In the initial Motion to Compel Arbitration, BeaRartners argued that the parties entered
into a valid ageement to arbitrate and that this dispute fell within the scope of that agreement,
therefore, the Federal Arbitration Act mandates arbitration. [R. 4-1 at 5.Lidieator
disagreed, stating that the agreement was invalid under Kentucky law, and thosrtheoGld
not compel arbitration. [R. @-at 22.] Specifically the Liquidator argued that Kentucky law

reversepreempted federal diversity jurisdiction in this cakk. In the alternative, the Liquidator

3 Contemporaneous with this Opinion and Order, the Court issued an Opinion and Quiersn. CGI
Techs. & Sols., Incto resolve snilar issues.



requested this Court abstain from exercising jurisdictidn.Following the Sixth Circuit

decision inAtkins v. CGJ the Liquidator supplemented the original motion to dismiss, arguing

that the prior exclusive juriction doctrine precludes this Court from exercising subjeatter

jurisdictionand that BearRartnerspetition for arbitration was not ripe for review. [R. 19 at 5.]
A

The Liquidator first claims that the McCarrdrerguson Act reverse preempts this
Court’s diversity jurisdiction. [R. 9-at 9-10.] Because the IRLL vests exclusive jurisdiction in
the Franklin Circuit Court for matters relating to an insurance company’déaigpm, the
Liguidator argues that this Court does not have subjadterjurisdiction. The Court has
already rejected this argumentHn Nancy G. Atkins, Liquidator of Kentucky Health
Cooperative, Inc. v. CGI Techs. & Sols., Jri&16<v-00037GFVT, and the teaching of the
Sixth Circuit agrees: “the districourt’s jurisdictional ruling, rejecting the Liquidator’s
argument that Kentucky’s IRLL reverpeeempted the federal diversity jurisdiction statute, is
consonant with Sixth Circuit law and the majority view among the circuitkins v. CGI
Techs. & Sols., Inc724 Fed. App’x 383, 388 (6th Cir. 2018)evertheless, the Court reiterates
that ruling here.

Parties agree that the “fundamental tenets of diversity jurisdiction” arenpress
required by 28 U.S.C. § 1332(a)(1), there is complete diversity amongstties.p8eam
Partners, LLC is a business incorporated in Georgia, and its only member, T&hillifg, is
also a citizen of Georgia. [R. 1 at 1.] Brian Maynard is the court-appointed liquidd¥HC,
which is a non-profit corporation that has its principal place of business in Kentuclat.2.

The amount in controversy exceeds $75,000. 28 U.S.C. § 1332(b). Therefore, under a



traditional analysis of diversity jurisdiction, this Court has the requisite aiytlaod subject-
matter jurisdictiorto adjudicate this dispute.

Nonetheless, the question presented is whether federal law has opened thesfaiar for
law to reverse preempt the diversity jurisdiction statute. The Liquidator seekpand the
existing McCarrarFerguson reverse preemption framework to prevent Beam Partners from
seeking relief in federal court. [R. 9-1 at 11.] However, the Constitution prevenGaiit
from ruling so expansivelySeee.g, Metro. Life Ins. Co. v. Wardd70 U.S. 869, 880 (1985)
(“Although the McCaran-Ferguson Act exempts the insurance industry from Commerce Clause
restrictions, it does not purport to limit in any way the applicability of the IBRpadection
Clause”);AmSouth Bank v. DaJe886 F.3d 763, 783 (6th Cir. 2004) (“courts tend to look
unfavorably on claims of McCarraifrerguson preemption of . the removal statutes so as to
insulate thaaction from the federal coutys Most Circuit Courts of Appeals that have
addressed this question have either rejected the argument or expressesiskepépplying
McCarranr-Ferguson to the federal diversity jurisdiction statiBee, e.gAmSouth Bank386
F.3d at 783Dykhouse v. Corp. Risk Mgmt. Carplo. 91-1646, 1992 WL 97952 *2 n.9 (6th Cir.
May 8, 1992) (unpublishgger curiamdecision);Hawthorne Savs. F.S.B. v. Reliance Ins. Co. of
lll., 421 F.3d 835, 843 (9th Cir. 2008ross v. Weingarter217 F.3d 208, 222 (4th Cir. 2000);
Munich Am. Reins. Co. v. Crawfort4l F.3d 585, 595-96 (5th Cir. 1998Mirff v. Prof’| Med.
Ins. Co.,97 F.3d 289, 293 (8th Cir. 1996)).

After further researcththe Court found amexample of McCarraifrergusoneverse
preempting federal diversity jurisdictioitee Wins. Co. v. A & H Ins., Inc784 F.3d 725 (10th

Cir. 2010). Western Insuranc€ompanybecameansolvent and was liquidated pursuant to the



Utah Insurer Receivership Acld. at 726. The district court in this matter appeared to
intertwine analysis of McCarrafrerguson with discussions of abstentitch.at 728—-29 (“the
court proceeded to mix the two doctrines by referring to abstention under the McCarran—
Ferguson Act”) (internal quotation marks omitted). The appellate court ineidesdetermined
that the district court had abstained due to McCarran—Ferguson reverse pre@mgtihat the
“order was ‘based to a fair degree’ upon lack of subject matter jurisdictionat 729.
Accordingly, the Court of Appeals was unable to rule on the merits of the disuitiscanalysis
as they lacked appellate jurisdiction to review the district cddrt.Even in light ofW. Ins. Cg,
this Court has been unable to find a Court of Appeals decision that permits$ fedensity
jurisdiction to bereverse preempted by the McCarkrrguson Act.

There are important Constitutional reasons why thisesase. Federal diversity
jurisdiction, 28 U.S.C. § 1332, and the removal mechanism available in 28 U.S.C. § 1441, were
enacted by Congress through its authority under Article 1, Section 8, Clause @1{skibute
Tribunals inferior to the Supreme Court”) and Atrticle 11l of the UnitedeSt&onstitution.
Accordingly, the framework established llgCarrar-Ferguson does not apply when it comes to
federal diversity jurisdiction.

Moreover, consistent with the Supremacy Clause, U.S. Const. art. Vifede2al
jurisdiction prevails over conflicting state forum provisioi®ee also FidFed Sav.& Loan
Ass’n v. de la Cuestd58 U.S. 141, 152-53 (1982). The Supremacy Clause states that, “the
Laws of the United States which shall be made in Pursuance” of the Constitutitbiéste
supreme Law of the Land.U.S. Const. art. VI, cl. 2. “Conflict preemption occurs where

compliance with both federal and state regulations is a physical impossililitheoe state law



stands as an obstacle to the agolishment and execution of the full purposes and objectives of
Congress.”State Farm Bank v. Reardos39 F.3d 336, 342 (quotirtgade v. Nat'l Solid Wastes
Mgmt. Ass'n505 U.S. 88, 98 (1992)) (internal quotations omitted). In the case at hand,
applicaton of the Kentucky IRLL’s exclusive jurisdiction provision would directly canfivith
federal law, therefore, the IRLL jurisdiction provision must be preempteledietieral removal
and diversity subject matter jurisdiction statutes resulting in thist@eing appropriately vested
with the subjectnatter jurisdiction neded to adjudicate this dispute.

B

1

The Federal Asitration Act FAA), 9 U.S.C. 8 et seq, “manifests a liberal federal

policy favoring arbitration agreementsMasco Corp. v. Zuriclhm.Ins. Co, 382 F.3d 624, 626
(6th Cir. 2004) (quoting/loses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24
(1983)) (internal quotation marks omitted). Section 2 of the FAA states that @abitfauses
in commercial contracts “shall valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revoaat of any contract.” 9 U.S.C.Z& see also Javitch v.
First Union Sec., In¢ 315 F.3d 619, 624 (6th Cir. 2003). Under § 4, when a party is “aggrieved
by the failure of another pig to arbitrate under a viten agreement for arbitratidrihat party
“may petition a federal coufbr an order directing that such arbitrationgeed in the manner
provided fot by the contract.RentA-Center,W, Inc.v. Jackson561 U.S. 63, 68 (2010)
(quoting 9 U.S.C. § 4) (internal quotation marks omittesljcording to the United States

Supreme Court, the FAA “places arbitration agreements on an equal footing witbaitracts,



and requires courts to enforceth according to their termsld. at 67(internal citations
omitted);see also AT&T Mobility, LLC v. Concepcj@63 U.S. 333, 339 (2011).

Under the FAA, when contracts contain arbitration clauses, federal cowt® “ar
examine the language of the t@wct in light of the strong federal policy in favor of arbitration,”
and are required to resolve any ambiguities in the agreement or doubts as todke parti
intentions in favor of arbitrationStout v. J.D. Byrider228 F.3d 709, 714 (6th Cir. 2008&¢e
alsoAT&T Techs., Inc. v. Comnes Workers of Am475 U.S. 643, 650 (198@xplaining that
when the contract in question contains an arbitration clause, courts should presuaibikinpitr
and should not deny an order to arbitrate the grievamdess it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretatmovénatthe asserted
dispute. Doubts should be in favor of coverapgriternal citations and quotation marks
omitted). Despite the psamption in favor of arbitration, however, a party cannot be compelled
to arbitrate “any dispute that the party has not agreed to so suliratt’Entes., Inc. v. Noble
Int’'l Ltd., 338 F.3d 609, 612 (6th Cir. 2003

Before compelling an unwilling party to settle a dispute by arbitration, thet Gmst
apply a twepart test “to determine whether the dispute is arbitrable; meaning that a valid
agreement to arbitrate exists between the padrasthat the specific dispute falls within the
substantive ®pe of that agreementJavitch,315 F.3d at 624. Although the FAA “preempts
state laws and policies regarding arbitnaf’ in determining whetherzalid agreement to
arbitrate exists between the parties, the Court should apply state ctavrdgirovided the

contract law applied is general and not specific to arbitration clauBezidov. Lehman Bros.,

10



Inc., 340 F.3d 386, 392-93 (6th Cir. 20@8iting Doctor’s Assoc., Inc. v. Casaroft617 U.S.
681, 686—87 (1996)).

The Sixth Circuit has recognized, however, that even when applyindastapginciples
of contract interpretation, “due regard must be given to the federal policy fawaobitigation,
and ambiguities as to the scope of the arbitration clause itself resolvedimfarbitration.”

Bratt Entes., Inc, 338 F.3d at 613 (quotingplt Info. Scis., Inc. v. Bd. of Trustees of Leland
Stanford Junior Univ.489 U.S. 468, 475-76 (1989)). The court therall order arbitration
upon being satisfied that the making of the agreement for arbitration or the faiameply
therewith is not in issue.RentA-Center 561 U.Sat68 (quoting 9 U.S.C. § 4)nternal
guotations omitted).

Finally, in evaluating mtions to compel arbitration, “Courts treat the facts as they would
in ruling on a summary judgmentDiversicare Leasing Corp. v. Hutchinsddivil Action No.
17-42-HRW, 2018 WL 771320, at *2 (E.D. Ky. Feb. 7, 2018) (qudtiagac v. Superior Dairy,
Inc., 930 F. Supp. 2d 857, 864 (N.D. Ohio 2Q13Accordingly, the party opposing arbitration
must showa genuine issue of material fact as to the validity of the agreement to arbitrate.
Great Earth Coslnc. v. Simons288 F.3d 878, 889 (6th Cir. 2002). The party opposing
arbitration also has an evidentiary t@n of demonstrating that the arbitration agreement itself,
rather than the contract in which it is found, is unenforceaBleen Tree Fin. Corp.—Alabama
v. Randolph531 U.S. 79, 91-92 (2000). In doing dw party‘seeking to avoid arbitration
bearghe burden of establishing that Congress intended to preclude arbitration ofiutorysta

claims at issue.'ld.; see also Gilmer v. Interstate/Johnson Lane C&f0 U.S. 20, 26 (1991).

11



The arbitration clause in question is located at § 10.6 on page ten of the MDA2 ER. 4-

10.] Specifically, it states:

10.5 Governing Law

This Agreement shall be governed by and construed in accordance with the laws of
the Commonwealth of Kentucky.

10.6 Dispute Resolution

The parties agree that any claim or digparising under, or relating to this
Agreement shall be resolved through this dispute resolution process. Either party
may initiate the dispute resolution process by a written notice to the other and both
parties shall use reasonable efforts to attdmptsolve the dispute informally and
quickly. If Developer and the Cooperative are unable to resolve the dispute through
informal means after a period of thirty (30) days, either may submit thetdit
arbitration using the arbitration rules of the émean HealthLawyers Dispute
Resolution Service [http://www.healthlawyers.org/adr], except to thentettiat
provisions in this Agreement supersede provisions in those rules, this Agreement
shall control. If there is a readily determinable amount in dispute an$l1i0j800

or less, a single arbitrator shall be used; if the amount exceeds $10,000 or cannot
be readily determined, the parties shall each select an independent
reviewer/arbitrator with experience in the subject matter of the disputetwbdhe
reviewers/arbitrators shall select the third reviewer/arbitrator. The patia!

share the costs of the arbitrator(s) and any fee imposed by AHLA to usewice s

All other costs and expenses of the dispute resolution process, including actual
atorney’s fees, shall be paid by the party that incurred them. The pargesthat

the decision of the arbitration panel is finbinding, and not appealable. Any
arbitration must occur in Lexington, Kentucky. Neither the filing of a dispute nor
paricipation in the dispute resolution process pursuant to this Section 10.6 shall
constitute grounds for termination of this Agreement.

Id. at 10-11. The parties agree, under the FAA, this is a valid arbitration agreemsmnthd-i
contract itself is viad. In Kentucky, a valid contract must have an offer, an acceptance, “full and
complete terms,” and sufficient consideratidmergy Home, Div. of S. Energy Homes, Inc. v.
Peay 406 S.W.3d 828, 834 (Ky. 2013). Neither party asserts thME#elacks one of these

elements. In order to show validity of an arbitration agreement, Kentucky lavdgesdar a

12



burdenshifting framework: the party seeking arbitration satisfies its prima factehlby
simply providing a copy of the written and signed arbitration agreement fiddutden shifts to
the opposing party to show a lack of an agreemiitC Kenwortk-Knoxville/Nashville v. M &
H Trucking, Inc, 392 S.W.3d 903, 906 (Ky. 2013). Be®artnerdas provided the agreement
[R. 4-2] and the Liquidator has provided no evidence, much less meet the heavy burden, to
suggest no agreement exisgee MHC KenwortiKnoxville/Nashville 392 S.W.3d at 906.
Therefore, the first part dfavitchis satisfied; a valid agreement between the Liquidator and
BeamPartnersexists. Javitch 315 F.3d at 624.

The next question is whether this dispute falls within the substantive scope of the MDA
Id. Under the FAA, “any doubts concerning the scope of arbitrable issues should be resolved i
favor of arbitration.” Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co4p0 U.S. 1, 24
(1983). Here, the arbitration clause is broad: “any claim or dispute arising andelating to
this Agreement shall be resolved through this dispute resolution process.” [R. 4-2 &hds$, ]
absent an express provision in the agreement excluding a specific dispute, andfatrsdak “
evidence” that the parties intended to exclude a specific dispute, the dispute i®ddyetime
arbitration clauseHighlands Wellmont Health Network, Inc. v. John Deere Health Plan, Inc.
350 F.3d 568, 577 (6th Cir. 2003). The underlying dispute is a claim by the Liquidator that
BeamPartnerdoreached the MDA, a dispute that clearly relates to the MDA. Further, no
language in the agreement and no evidence provided by the parties display an intéaté¢o exc
breach of contract clainfeom the arbitration requirement. Accordingly, the Court finds that the
dispute falls within the substantive scope of the M[B&e Javitch315 F.3d at 624.

2
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Despite its validity under the FAA and Kentucky contract law, the Liquidatotests the
validity of the arbitration agreement as inconsistent wiehKentucky IRLL. The purpose of the
IRLL is stated as follows:

(4) Purpose. The purpose of this subtitle is the protection of the interests of
insureds, creditors, and the public generally, with minimum interference hvaith t
normal prerogative of proprietors, through:

(a) Early detection of any potentially dangerous condition in an insurer, and
prompt application of appropriate corrective measures, neither unduly
harsh nor subject to the kind of publicity that would needlessly damage or
destroy the insurer;

(b) Improved methods for rehabilitating insurers, by enlisting the advice and
management expertise of the irece industry;

(c) Enhanced efficiency and economy of liquidation, through the
consolidation of matters relating to the liquidation under the supervision
of a single court so as to avoid divergent rulings byudtiplicity of
judicial tribunals and throughadlification and specification of the law, to
minimize legal uncertainty and litigation;

(d) Equitable apportionment of unavoidable loss;

(e) Lessening the problems of interstate rehabilitation and liquidation by
facilitating cooperation between states in the tigtion process, and by
extension of the scope of personal jurisdiction over debtors of the insurer
outside this state;

( Regulation of the insurance business by the impact of the law relating to
delinquency procedures and substantive rules on the entir@ancsu
business; and

(g) Provision for a comprehensive scheme for the supervision, rehabilitation,
and liquidation of insurance companies and those subject to this subtitle
as part of the regulation of the business of insurance, insurance industry,
and insureri this statesProceedings in cases of insurer insolvency and
delinquency shall be deemed an integral aspect of the business of
insurance and are of vital public interest and concern.

KRS § 304.33-010(4). The IRLL grants exclusive jurisdiction to ina€Circuit Court “to
entertain, hear, or determine all matters in any way relating to angukehcy proceeding under

this subtitle, including but not limited to all disputes involving purported assets ofstiner.”
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KRS 8§ 304.33-040(3)(a). Once a delinquency proceeding has been initiated, the provisions of
the IRLL “shall govern those proceedings, and all conflicting contractualgioogi contained in
any contract between the insurer which is subject to the delinquency proceedamy imitd
party shall be deemed subordinated to the provisions of this subtitle.” KRS § 304.33-010(6).
The Liquidator argues, therefore, that the breach of contract claim, wisghject to the
arbitration agreement in the MDA, must be submitted td-ta@klin Circuit Court as part of the
ongoing delinquency proceedings, and this Court should not compel arbitration. [R. 9; R. 19.]
3

Typically, when a state law conflicts with a federal |@wch as the apparent conflict here
between the exclusive jurisdiction given to the Franklin Circuit Court by the #Rd the
preference for arbitration expressed by the FAA, the federal law preerasisata law,
rendering the state law without effedi.S.CoNsT. art. VI, cl. 2;Altria Group, Inc. v. Good555
U.S. 70, 76 (2008). However, the McCarran—Ferguson Act carved out an exception to this
general rule innstances wherstate laws regulatthe “business of insurance.” 15 U.S.C. § 1011
et seq Congress sought, under the Commerce Clause as derived in Article I, Section 8 of the
United States Constitution, to prevent general federal laws from interfetimgtate insurance
regulations.SeeAmSouth Bank v. Dgl886 F.3d 763, 780 (6th Cir. 200#Am. Ins. Ass’n v.
Garamendi539 U.S. 396, 428 (2003McCarrar-Fergusorestablishes situations of “reverse
preemption,” where a state law preempts the federal t&le Act of Congress shall be
construed to invalidate, impair, or supersede any law enacted by any Statepimpthse of
regulating the business of insurance, or which imposes a fee or tax upon such busirssss, unle

such Act specifically relates to the business of insurance . ...” 15 U.S.C. § 1012(b). fororder

15



the McCarrarFerguson Act to reverse preempt a federal law, (1) the state statute must have
beenenacted for the purpose of regulating the business of insurance, (2) the tatieieirs
guestion must not specifically relate to the business of insurance, and (3) thateypbf the
federal law would “invalidate, impair, or supersede” the stateite. Humana Inc. v. Forsyth
525 U.S. 299, 307 (1999).

But determining whether a law “regulates the business of insurance” has prificedt.di
The Supreme Court has identified three criteria, none of which is itself dedtikre, to
determine whether a particular practice is part of the “business of insuraiivst,whether the
practice has the effect of transferring or spreading a policyholdgk;secondwhether the
practice is an integral part of the policy relationship between the insuréne@msured; and
third, whether the practice is limited to entities within the insurance industhyién Labor Life
Ins. Co. v. Pirenp458 U.S. 119, 129 (1982) (citing @roup Life & Health Ins. Co. v. Royal
Drug Co, 440 U.S. 205 (1979). Whert@érmining whether a law was enacted for the purpose
of regulating the business of insurance, the Supreme Court explains that theskaipoasess
the ‘end, intention, or aim’ of adjusting, managing or controlling the business of instiranc
U.S. Dept. bthe Treasury v. Fabes08 U.S. 491, 505 (1993) (quoting Black’s Law Dictionary
1236, 1286 (6th ed. 1990). Laws enacted for the purpose of regulating the business of insurance
necessarily include more than just practices of the business of insurdnde Fabe the Court
determined that an Ohio statute was “aimed at protecting or regulatipgrtbenance of an
insurance contract,” and thus “enacted for the purpose of regulating the businessawice.”
Id. (quotations and citations omitted).

The Liquidator chims application of thmcCarrar-Ferguson Act results in the IRLL
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reversepreempting the FAA, and therefore, this Court should deny BEatnersmotion to
compel arbitration. [R. 9-1 at 6The Liquidator relies heavily on a Kentucky edsrnst &
Young, LLP v. Clark323 S.W.3d 682 (Ky. 2010). The Court thus begins with a discussion of
this case.

AIK Comp was a selinsured workers compensation group, annually audited by an
independent certified public accountaid. at 685-86. From 1999 to 2003, Ernst & Young
contracted with AIK Comp to perform this audit, and that contract included an aobitcétuse.
Id. The audits performed by Ernst & Young indicated that AIK Comp was “finaypsiailnd,”
maintaining sufitient assets to cover claims of its insured work&tsat 686. In 2004,
however, AIK Comp contracted with a different accounting firm, which discovell¢€Camp
was actually operating in a deficit and unable to pay claichs AIK was placed in
rehahlitation in Franklin Circuit Court under the IRLUd. During rehabilitation, the appointed
Rehabilitator sued Ernst & Young, alleging the audits were negligempaped.ld. Ernst &
Young moved to compel arbitration in Franklin Circuit Coud. at 687.

The Kentucky Supreme Court found the arbitration agreements were faciadlybuali
ultimately unenforceableld. The court applied the factorstidfimana Inc. v. Forsythand
determined that “the IRLL’s broad grant of exclusive jurisdiction to the Hra@kicuit Court in
matters relating to the delinquency of insurance companies preempts anddegpdre Federal
Arbitration Act and its policy favoring arbitratiorid. at 688. Under the first step, the court
stated, “There can be no reasoleadoubt that the IRLL, of which KRS 304.33-010(6) is a part,
was enacted to regulate the ‘business of insurante.”The breach of contract claims brought

by the Rehabilitator, though not insurance contracts between the insurer and b esatd
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to the audits mandated by Kentucky insurance law to monitor the solvency of tleassur
company.ld. at 689. Next, the court acknowledged that the FAA did not specifically relate to
the business of insuranckd. In considering whether the thirdn of theForsythtest was
satisfied, the court determined that, because “arbitration is inconsistemqasis of the IRLL,”
the FAA would invalidate, impair, or supersede the IRLL, thus commanding reveesegbian.
Id. The prescribed purpose of the IRLL is “enhanced efficiency and economy détiqui
through the consolidation of matters relating to the liquidation under the supervisiomgiea si
court so as to avoid divergent rulings by a multiplicity of judicial tribunals,” hadburt found
arbitration would impair this purposéd.

When a federal court hears a case based on diversity jurisdiction, the couappiyshe
state law of the forum state as established by the state’s highest coudisiatuie. Erie R. Co.
v. Tompkins304 U.S. 64, 77-78 (1938). If, when applying the law of the forum state, there is a
definitive state law precedent, the Court is bound by that preceBestier v. Caterpillar
Tractor Co, 714 F.2d 654, 656 (6th Cir. 1983). However, a state court’s interpretation on an
issue of federal law is “entitled to no deference whatsoearst Am. Title Coyv. Devaugh
480 F.3d 438, 455 (6th Cir. 2007). The interpretation of the Kentucky IRLL is a matter of state
law, but the application of the FAA amtlimana Inc. v. Forsytls an inquiry of federal law.
Federalism does not require this Court to follow the holdings of the Kentucky Su@airte
with regard to federal questionKuhnle Bros., Inc. v. Cty. Of Geauded3 F.3d 516, 520 (6th
Cir. 1997). At most, the decision lfrnst & Youngs non-binding, persuasive authority, which
this Court is free to reject or to follow, based on an independent interpretation of f@dera

Commodities Exp. Co. v. Detrditt’l Bridge Co, 695 F.3d 518, 528 (6th Cir. 2012The Sixth
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Circuit has als@xpressed reservation in applyiBgist & Youngnoting that the reverse
preemption doctrine should be applied narromykins v. CGI Techs. & Sols., In@24 F.
App’x 383, 392 (6th Cir. 2018).

For reverse preemption undae McCarrarFerguson Act, the Court musitially find
that the state statute was enacted for the purpose of regulating the bosingssance.
Humana Inc. v. Forsyttb25 U.S. 299, 307 (1999).h& partiedirst disagree as to the scope of
this analysis. Beam Partndéosks at the individual statutes, claiming that KRS 88 304.33-
010(5)—(6) regulate contracts with third parties and, while regulating reanea of a business,
do not regulate the insurance business itself.

The Liquidator disagrees, pointing to the entire IRLL and stating that theelsgsof
insurance “necessarily encompasses more than just the ‘business of inSurdrigeDept. of
the Treasury vicabe 508 U.S. 491, 505 (1993). The assumption that KRS §8§ 304.33-0B)(5)—
neessarily were enacted for the purpose of regulating the business of insurabgerjtse of
being included in the IRLL igisttoo broad.

Analyzing the IRLL as a whole in this situation presents an opportunityafi@ st
legislatures to bypass the Supigcy Clause and federal Iaimply by including an unrelated
provision into an act that generally regulates insurance. While KRS 88 304.33-04)0&5¢—
not entirelyunrelatedo the IRLL, the Court rejects the Kentucky Supreme Court’s finding that
simply because a statute is included in the IRLL, the statute was enacted to regulate the
“business of insurance.Ernst & Young323 S.W.3d at 688.

Furthermore, upon consideration of thiernofactors, the Court finds that KRS 88§

304.33-010(5)(6) wasnot eracted for the purpose of regulating the “business of insurance.”

19



The outcome of this litigation does not affect the policy holdeksY#C, there is no transfer or
spreading of insurance policy risk, and this has no direct effect on the relgiibeshi&n
KYHC and its insured policy holder&Jnion Labor Life Ins. Co. v. Pirend58 U.S. 119, 129
(1982). This litigation involves a contract dispute between a business and its management
company not an insurance contradtabe 508 U.S. at 505Simply kecause the business is an
insurance company and has become insolvent is not relevant to the regulation of ttss lofisine
insurance.Seed. at 506.

Both parties agree that the FAA does not specifically relate to the busfniessrance,
so the Court now turns to whether the application of the FAA would “invalidate, impair, or
supersede” the state statutdumana Inc. v. Forsyttb25 U.S. 299, 307 (1999)n the Sixth
Circuit, this element is to be “evaluated narrowly, not broadAtRing 724 F. App’x at 392.
The Kentucky Supreme Court did not provide a robust analygsely assuming that because
the clause in the FAA was inconsistent with KRS 88 304.33-010(5)—(6), then the FAA would
supersede the IRLLErnst & Young323 S.W.3d at 689. This Court disagrees. Arbitration does
not deprive the Liquidator of any substantive rights, only altering the forum irn\itrec
Ligquidator may pursue those rights. Mandating arbitration in this case doetentheal
disposition of claims of the policy holders and does not “invalidate, impair, or supetsede
IRLL as a whole. The arbitration of the Liquidator’s claims against tharty gontractors does
not impair the delinquency proceedings in state court, nor does it invalidate theigmetetthe
IRLL.

The Liquidator cites to several cases where courts found that the Mc&argason Act

allowed a state’s insurance law to revgyssempt the FAA. However, each of these cases
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involved the contract between an insured and an insGeaStephens v. American Intern. Ins.
Co, 66 F.3d 41 (2d Cir. 1995Munich Am. Reins. Co. v. Crawfortil F.3d 585 (5th Cir. 1998);
Davister Corp. v. United Republic Life Ins. Cb52 F.3d 1277 (10th Cir. 1998tandard
Security Life Ins. Co. v. We67 F.3d 821 (8th Cir. 2001Yut. Reinsurance Bureau v. Great
Plains Mut. Ins. Co., Inc969 F.2d 931 (10th Cir. 1992). Had this case involved a policy holder
or a party covered under an insurance policy issuddMpyC, this litigation would be the
concerncontemplated biJnion Labor Life Ins. Co. v. Piren@and mandating arbitration would
change the substantive rights of the parties involved, however, this is not the lcassfor€, the
Court finds that the McCarran—Ferguson Act does not allow reverse-preemption ARthe F
when the Liquidator of an insurance company brings suit against a third-papentent
contractor for tort or breach of contract claims.
C

In the alternative, the Liquidator requests this Court stay the curreter panding
resolution of the liquidation proceeding in Franklin Circuit Court. The Liquidatorsofifeo
separate theories: abstention under the principl€olfrado River Water Conservation Dist. v.
United State®r abstention under the principlesBrford v. Sun Oil Co. However, neither
abstention doctrine is applicable in this case.

1

The Supreme Couhias recognized that situations exist where a federal court should
abstain from exercising jurisdiction over a case that “involves substantialpathe issues and
substantially the same parties as a parallel case in state cbotdl’Renal Care, Inc. v. Childers

Oil Co., 743 F.Supp.2d 609, 612 (E.D. Ky. 2010) (cittglorado River Water Conservation
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Dist. v. United Stategl24 U.S. 800, 817-21 (1976)However, because “federal courts have a
strict duty to exercise the jurisdiction that is conferred upon them by Congpesg;kenbush v.
Allstate Ins. Cq.517 U.S. 706, 716 (1996), abstention “is an extraordinary and narrow exception
to the duty of a District Court to adjudicate a controversy properly befofeadldrado River

424 U.S. at 813 (quotin@ty. Of Allegheny v. Frank Mashuda €860 U.S. 185, 188—-89
(1959));see also Gray v. Busb28 F.3d 779, 783 (6th Cir. 2010). For this reasGmy' the

‘clearest of justifications’ will support abstentionRSM Richter, Inc. v. Behr Am., In€29

F.3d 553, 557 (6th Cir. 2013) (quotiRpuse v. DaimlerChrysler CorB00 F.3d 711, 715 (6th

Cir. 2002)).

In order to determine whether abstention ur@gorado Rivelis appropriate, the Court
must first determine whether there are parallel actions proceeding in &tetlst federal
courts. Romine v. Compuserve Corfi60 F.3d 337, 339 (6th Cir. 1998j.“the parities are
substantially similat,and “the claims raised in both suits are predicated on the same allegations
as to the same material facts,” the actions “will come close enough to count as.parallel
Preferred Care of Del., Inc. v. VanArsda&¥6 F. App’x 388, 393 (quotingomine 160 F.3dat
340). The Liquidator points tereferred Care of Delaware, Into show that this case, albeit
concerning arbitration, is parallel @aither v. Beam [R. 19 at 15.] While the subject of
arbitration does not foreclose abstention ur@@orado Riveythe parallel cases &freferred
Care of Delawardoth turned on the same legal questighether under the alternative dispute
resolution agreement, VanArsdale had to arbitrate his claims againsté&ttélare.Preferred
Care 676 F. App’x at 394Both here and itGaither v. Beamthe initial question involves the

enforceabilityof the arbitration clauseThis finding, however, does not end the analysis. When
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actions are parallel, the Court must then balance eight separate factorsningetdretier
abstention would be appropriate:
(1) whether the state court has assumed jurisdiction over any res or property; (2
whether the federal forum is less convenient to the parties; (3) avoidance of
piecemeal litigation; . . . (4) the order in which jurisdiction was obtained . . . (5)
whether the source of governing law is state or federal . . . (6) the adequacy of the
state court action to protect the federal plaintiff's rightq7) the relative progress
of the state and federal proceedings . . . and (8) the presence or absence of
concurrent jurisdiction . . . .
Romine 160 F. 3d at 340-41. These factors are not a checklist, but rather considerations for the
Court when using its discretion to abstain in a matter.
First, this action does not involve res or property. The res involved in the liquidation
proceedings in Franklin Circuit Court are not at issue in this case. Additichealfederal
forum is located less than a quarter of a mile from the state foromigdmg no more or less
convenience to the parties. Furthermore, the state court action would not adequagety prot
BeamPartnersrights, given that Kentucky precedent is dictatedEbyst & Youngwhich
allows for reverse preemption of the FAA andideaf BeamPartners’petition for arbitration.
Thus, the first, second, and sixth factors squarely oppose abstention.
Factors three, four, arsgtven relate to the parallel proceeding in state court. Here, there
is no danger of piecemeal litigation. Whsimilar, the contracts involved @&aither v. Beam
are all different, and all include different provisions and protections. Resolvicgrnb@ct
dispute between the Liquidator and BeRartnergdoes not impact the resolution of other
disputes and brings no danger of dispajadgments. Again, arbitration in this matter does not

affect the liquidation proceedings and the policy holders. Thus, because there is n@fdange

piecemeal litigation, the third factor does not encourage abstention.
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While Franklin Circuit Court first obtained jurisdiction, the primary focus oflitigation
in the parallel proceeding has concerned the liability of Janie Miller and Josétbh i@ither of
which are a party to this matter in federal court. [R. 22 at 11.] This Court hashspkast ttwo
years hearing oral arguments and conducting briefing on this specific tasbitsgsue, while the
parties indicate that the Franklin Circuit Court has notgesidered it. [R. 19 at 19-20; R. 22
at 11-12.] So, while factor four favors abstention, the time spent debating this issue ih federa
court far exceeds the time devoted to this issue in state court, and factor sawgly steighs
against abstention. Factors five and eight relate to the jurisdiction and chdewsroboth
forums. Both forums have concurrent jurisdiction, and both courts could rule on the
enforceability of arbitration. The issues relating to contract law anidRttieare matters of
Kentucky law, while the questions involving thieCarrar-Ferguson Act and the FAA are
matters of federal law. The Franklin Circuit Court could certainly rule ongbigj but so can
this Court. Such factors do not clearly support abstention.

Withoutthe “clearest of justifications” that abstentigmproper, the Court has a duty to
exercise the jurisdiction conferred upon it by Congré&SM Richter, Inc. v. Behr Am., In¢29
F.3d 553, 557 (6th Cir. 2013puackenbush v. Allstate Ins. Cb617 U.S. 706, 716 (1996). After
weighing all eight facts, only factor four suggests abstention is appropriate, while several other
factors strongly oppose abstention. Accordingly, the Court finds that the narreptierdo
jurisdiction provided byColorado Riverabstention does not apply to this matter.

2
Abstention undeBurford v. Sun Oil Cais equally inappropriate. IBurford, the

Supreme Court ruled that the federal district court should have dismissed thecasselof the
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existence of complex state administrative issues, namely, oil drillintsrigg19 U.S. 315
(1943). But such dismissal should only occur in extraordinary circumstaQceskenbush v.
Allstate Ins. Cq.517 U.S. 706, 726 (1996). A federal court may only dismiss a case if it
presents “difficult questions of state law” that concern state policy issuethe exercise of
jurisdiction in federal court would disrupt “state efforts to establish a cohpodéicy with
respect to a matter of substantial public concetd."at 726—-27New Orleans Public Service,
Inc. (NOPSI) v. Council of City of New Orlead91 U.S. 350, 361 (1989}0lorado River
Water Conservation Dist. v. United Staté24 U.S. 800, 814 (1976).

But this case presents no novel questions of state law or state policy. Nor doasehis
interfere in the dispsition of property in liquidationBurford abstention evidences “a reluctance
to intrude into state proceedings where there exists a complex state rggyatem.” NOPS]

491 U.S. at 361. Such a “complex state regulatory system” is not the issue at hand. This Cour
is well equipped to handle questions concerning the application of federal law, preenmgtion, a
reverse preemption. Further, as noted above, abstention merely denieBdterspetition
for arbitration without adequate review on the merits. Thus, the Court declines to &bstai
this case.

D

Additionally, the Liquidator adds two arguments challenging this Court’s\atalihear
this action. First, the Liquidator claims the prior exclusive jurisdiction doding jurisdictbn
here. [R. 19 at 6.] The doctrine of prior exclusive jurisdiction states, “If two saiia &m or
guasi in rem, so that the court must have possession or some control over the property in order to

grant the relief sought, the jurisdiction of one court must yield to that of the otbartivright
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v. Garner 751 F.3d 752, 761 (6th Cir. 2014.) This Court must assess “whether the doctrine of
prior exclusive jurisdiction applies at the time of filing, and not any time theréafteevalier v.
Estate d Barnhart 803 F.3d 789, 803 (6th Cir. 2015).

In remjurisdiction involves or determines “the status of a thing, and therefore the rights
of persons generally with respect to that thinBlack’s Law Dictionary(10th ed. 2014).
Converselyjn personanjurisdiction involves or determines “the personal rights and obligations
of the parties” and is “brought against a person rather than a propBlagK’s Law Dictionary
(10th ed. 2014). “A normal action brought by one person against another for direactract
is a common example of an actionpersonani R.H. Graveson, Conflict of Laws, 98 (7th ed.
1974).

If the Liquidator is successful in its tort claims against Beam Partners, thdatoyuwill
likely be able to collect monetary damages fideam Partners, thus increasing the amount of
assets that can be distributed among its creditors. [R. 26 at 1-3.] However, thetdiduada
not provided sufficient case law to convince the Court that this resultsnramaction
governed by the prior exclusive jurisdiction doctrine. The cases cited byginedtior involve
creditorssuing the insolvent company, whereas in the tort action here, the insolvent company is
the plaintiff. See Gillis v. Keystone Mut. Cas. Cbr2 F.2d 826 (6th Cir. 19%®Blackhawk
Heating & Plumbing Co. Inc. v. Geeslis30 F.2d 154 (7th Cir. 1976). By the Liquidator’s
logic, all suits brought by an insolvent company would need to be heard by the court of
liquidation simply because those suits could increase assets availab&rfbution during
liquidation.

The Court is not convinced. This is a petition to compel arbitration for a tort claim
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involving a breach of contract. A favorable result in this matter does not thfedistribution

of the liquidated assets held in Franklin Circuit Court. Nor does the Court need to have

jurisdiction over the assets to resolve this matter. Thus, the Court finds that tiveedufgbrior
exclusive jurisdiction does not apply here.

The Liquidator also claims that Beam Partners has not complied with Kentucky’s
requirements for pursuing arbitration, and this Court cannot grant or denyigtiefit Beam
Partners fully complying with Kentucky’s arbitration requirements. [R. 1%{lddthe IRLL, no
party may institute an action against the liquidator without approval of the court. KRS § 304.33-
270(1). However, the Federal Arbitration Act does not require parties to complgtaiie
requirement®eforeseeking a petition from federaburt for arbitration.See9 U.S.C. § 4.
Requiring Beam Partners to comply with the IRLL before petitioning thist@ssumes that the
IRLL reverse preempts the Federal Arbitration Act. As explained below, itraes

E

Finally, having determined that the Liquidator’s claims are subject to arbitrttien
matter must be stayed pursuant to 9 U.S.C. § 3. Further, the Court will stay the pextding st
court proceedings agairBeam PartnersPursuant to the Anti—Injunction Act, “[a] court of the
United States may not grant an injunction to stay proceedings in a Stdtexxmpt as expressly
authorized by Act of Congress, or where necessary in aid of its jurisdiction, oteotpr
effectuate its judgments.” 28 U.S.C. § 2283 (emphasis added). As has been found by many other
Courts in this district confronting the identical situation, an injunction is propbeset
circumstances because it is “necessary to protect or effectuate [this Godgtsgnts.” Great

Earth Companies, Inc. v. Simor288 F.3d 878, 894 (6th Cir. 2002); see &@sookdale Senior
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Living, Inc. v. Caudill No. CIV.A. 5:14-098-DCR, 2014 WL 3420783, at *10 (E.D. Ky. July 10,
2014);Brookdale Sr. Living Inc. v. Stacyo. CIV.A. 5:13-290-KKC, 2014 WL 2807524 at
*792 (E.D. Ky. June 20, 2014Brookdale Senior Living Inc. v. Hibbartlo. CIV.A. 5:13-289-
KKC, 2014 WL 2548117, at *10 (E.D. Ky. June 4, 201@55NSC Vanceburg, LLC v. Hanley
No. CIV.A. 13-106-HRW, 2014 WL 1333204, at *10 (E.D. Ky. Mar. 28, 2068NSC
Vanceburg, LLC v. Taulbedlo. 5:13€V-71-KSF, 2013 WL 4041174, at *11 (E.D. Ky. Aug. 7,
2013),appeal dismissefMar. 13, 2014).
[l

The parties contracted to settle their disputes in arbitration, not in court. Siegalyse
KYHC is now in liquidation proceedings does not change this agreement, and the Caurt has
duty to uphold it. Nor does this case present a unique situation where the Court should decline to
exercise its jurisdictionAccordingly, and the Court being sufficiently advised, it is hereby
ORDERED as follows:

1. The Motion to Compel Arbitration by Petitioners Beam Partners, LLC, ang Terr
S. Shilling R. 4] is GRANTED;

2. The Liquidator’s Motion to DismissH. 9] and Supplemental Motion to Dismiss
[R. 19] areDENIED;

3. The Liquidator is hereb@OMPELLED to resolve her claims in arbitration;

4. Pursuant to 9 U.S.C. § 3, further proceedings in this matt&Tak& ED pending
arbitration; and

5. The State Court matter, insofar as it relates to the claims between the Liguidato

andBeam Partners, LLC, and Terry ShillingSSAYED pending arbitration.
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This the 11th day dbeptember2018.

[ 1fes Stales Tastrie T
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