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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

FRANKFORT

AMY JERRINE MISCHLER )

)
Plaintiff, ) Civil No. 3:17-CV-00066GFVT

)

V. ) MEMORANDUM OPINION
) &

MATTHEW G. BEVIN, in his official ) ORDER

capacity assovernor of the Commonwealth )

of Kentucky, et al., )

Defendant.

*kk  kkk  kkk  kk%

Ms. Mischler brings this present action for allegations of fraud and violationsiofisar
constitutional rights. However, this action is simply Ms. Mischler’s latest attencpitenge
the domestic relations and custody orders entered against hgrteaaréars ago. & suewover
twenty defendants, most of which have filed motions to dismiss claiming the acharréd by
immunity and/or the applicable statutes of limitations. For the foregoing redisess
defendants’ motions to dismiss EANTED. Additionally, several defendants have
requested sanctions against Ms. Mischler. These motions a@RWSHTED.

I

In the past twenty years, Ms. Mischler has spent a considerable amourg of federal
and Kentucky state courtsBeginning in2001, Ms. Mischler and her ex-husband, Jonah
Stevens, initiated divorce proceedingd.the time,Mr. Stevens was an attorney and a member

of the Kentucky Bar Association. Upon separation, they agreed to share joinycafstoeir

1The entire story is lengthy. Because the facts have been recited numerousti@esany chapters of this litigation,
the Court declines to reproduce the entire version If&ee, e.g., Mischler v. Lambgeio. 3:08-cv-231-M, 2008 WL
4327444 (W.D. Ky. Sept. 19, 2008}tischler v. StevendNo. 7:13CV-08-TWP, 2014 WL 1378805 (E.D. Ky. April
8, 2014);Mischler v. Clary No. 3:13CV-26-TWP, 2016 WL 3849817 (E.D. Ky. July 11, 2016).
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two children, but in 2002, each alleged domestic violence and filed two petitions seeking
emergency protection from one another in Pike County Circuit Court before Judge Thompson.
Judge Thompson recused himself from the matter and Floyd County Family Coertldilidg
Paxtonwas appointe&pecial Judgwithout objection from either Mr. Stevens or Ms. Mischler.

In Septembeof 2002, Judge Paxton gradittemporary custody to the children’s grandmother,
Mr. Stevens’s mother, and dismissed the two pending domestic violence pefiteitier Ms.
Mischler nor Mr. Stevens appealed this order, though Ms. Mischler now believes dutige P
lacked jurisdiction to hear her domestic proceedings.

Four years later, in the spring of 2006, Mr. Stevens filed another domestic giolenc
petition against Ms. Mischler. Judge Thompson again recused himself, and Judgev@axton
again appointed as Special Judge. This time, Judge Paxton granted Mr. Stevemsis petiti
entering a domestic violer order against Ms. Mischler and awarding temporary custody of the
children to Mr. Stevens. Ms. Mischler was granted supervised visitation rights@dered to
cooperate with the Kentucky Cabinet for Health and Family Services (CHiSMischler
fought the issuance of the domestic violence qgrdeen requesting Chief Justice Joseph Lambert
and the Kentucky Judicial Conduct Commission investigate Judge Paxton for misconduct.
Special Judge John David Preston was appointed to review Judge Paxtan’sltnately
agreeing with Ms. Mischler and vacating the order on December 12, 2006.

During this time, the divorce of Mr. Stevens and Ms. Mischler was still pending and
involved a complicated custody battle. Employees of CHFS investigated Mlédisiter the
allegations of domestic violencend Judge Preston ordered Ms. Mischler continue supervised

visitationwith her children He thereafter transferred the case to Judge Janie Wells for final
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determination. Judge Wells ordered Dr. Brenzel to complete a custodial exafoatvs.

Mischler, which included review of CHFS records of domestic violence allegatinmuge

Wells recused herself prior to final determination, and Senior Judge LevisINiwas

appointed Special Judge. Finally, in 2009, Judge Nicholls finalized the divorce and awarded M
Stevens full custody.

Before the divorce was final, on April 30, 2008, Ms. Mischler filed suit in the Western
District of Kentucky, Louisville Divisionagainst Chief Justice Joseph Lambert, Judge Lewis
Nicholls, Judge Larry Thompson, the Kentucky Judicial Conduct Committee, and thek§entuc
Bar Association.Mischler v. LambertNo. 3:08ev-231-M, 2008 WL 4327444 (W.D. Ky. Sept.
19, 2008). In this action brought pursuant to 42 U.S.C. § 1983, she accused the defendants of
violating her constitutional rights. In particular, Ms. Mischler alleged Gtineef Justice
Lambert, the Judicial Conduct Commission, and the KBA failed to enforce the lguistiens,
and Supreme Court Rules of Kentucky in her divorce and custody achibrag.*3.

Additionally, she asserted misconduct on behalf of Judge Nicholls and Judge Thompson in
handling her divorce action and subsequent visitation ordigrst *4. The DistrictJudge
dismissed this action, finding that tk8A and Judicial Conduct Commission were both
immune from liability under the Eleventh Amendment and her claims against CétieeJu
Lambert, Judge Nicholls, and Judge Thompson were precluded by 42 U.S.C. §d12835-

6.

After failing in the2008federal suit, Ms. Mischlesought relief in Kentucky courts.
During the divorce and custody battle, neither she nor Mr. Stevens objeetdtetdudge

Thompson’s recusal or Judge Paxton’s appointment as Special Miggaler v. Thompsgn
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436 S.W.3d 498, 500 (Ky. 2014). However, on August 5, 2011, Ms. Mischler petitioned the
Kentucky Court of Appeals for a writ of mandamus against David Deskins, the forkeer Pi
Circuit Court Clerk, asserting that he should not have entered Judge Paxt@n&slismissing

the domestic violence petitions. Ms. Mischler beliehese orderSwvere voidab initio”

because Judge Paxton lacked jurisdictitth. Several weeks later, she filed another challenge to
thesame dismissairders, seeking writs of mandamus against Mr. Deskins, Judge Thompson,
and Mr. Fred Hatfield, the former Pike County Trial Commissioier.The Court of Appeals

of Kentucky denied the petitions, finding no viable mandamus claims, and the SupremefCourt
Kentucky affirmed.ld. at 504.

While that action was pending on appeal, Ms. Mischler filed two additional aatidms i
Eastern District of Kentucky. On January 28, 2013, she filed a complaint in the IBikevil
Division alleging that the domestic relations proceedings violated her federal consitution
rights and seeking nullification of those proceedingsschler v. Steven®No. 7:13ev-08-TWP,
2014 WL 1378805 (E.D. Ky. April 8, 2014). In this complaint, she sued Mr. Stevens, Judge
Larry Thompson, Judge Janie Wells, Judge John David Preston, Judge Julie Paxton, dudge Gle
E. Acree, Judge Joy A. Moore, Judge Laurence V. VateM Laurie Dudgeon, the Estate of
Glema Stevens (mother of Jonah Stevens), Anne Swain, Chief Justice John D. Minton, Jr.,
former Chief Justice Joseph Lambert, former Circuit Court Clerk David DedRebbie
Reynolds, Circuit Court Clerk Anna Pinson, Deputy Clerk Claudia King, Deputy Garkfdr
Gillespie, and Stephen Wolnitzeld. TheDistrict Judge screened her complaint under 28
U.S.C. § 1915(e)(2) and dismissed Judge Glenn Acree, Judge Joy A. Moore, Judge Laurence V.

Van Meter, Laurie Dudgeq the Estate of Glema Steveasd Anne Swain on June 26, 2013.
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Mischler v. Steven®No. 7:13ev-08-ART, 2013 WL 121180793 (E.D. Ky. July 9, 2013). Before
that, however, on May 13, 2013, Ms. Mischler filgtbtheraction in this Court, this time

against Susan Stokley Clary, Chief Justice John Minton, the Kentucky Supreme_@aint,
Thompson, Jack Conway, Laurie Dudgeon, and John Doe, alleging the defendants had
mishandled her filings and grievances in the Kentucky Supreme CRegtMischler v. Clary

No. 3:13ev-26-TWP, 2016 WL 3140423 (Jan. 25, 2016). Action No. 426-TWP was
ultimately corsolidated with No. 7:18v-08.

These claims were ultimately dismissed, appealed, and then affirmed by th€i&ixih
SeeMischler v. StevendNo. 16-6185, 2017 WL 3220480 (6th Cir. May 16, 2QMischler v.
StevensNo. 14-5567 (6th Cir. Sept. 9, 2015). Thisst recenimatter isthe third suit Ms.
Mischler has filed in the Eastern District of Kentucky and the fourth suitifiléederal district
court alleging violations of her constitutional rights during her domestic vielprozeedings in
2001 and 2002. Additionally, sheshimitiated at least thirteen actions in the Kentucky Court of
Appeals and ten actions before the Kentucky Supreme Court. [R. 14-1 at 1.]

After receiving the most recent unfavorable opinion on May 16,,2a%7Mischler filed
this action on August 24, 2017. Shlkegesraudandvariousviolations of herconstitutional
rightsandseeksnjunctive relief against Governor Bevin. [R. 1.]

[
A

While Ms. Mischler has requested “emergency relief,” the text of her moti@s sfa¢ is



seeking a preliminary injunctioh.[R. 6 at 2.] “A preliminary injunction is an extraordinary
remedy which should be granted only if the movant carries his or her burden of provithg that
circumstances clearly demand iOverstreet v. LexingteRayette Urban County Government
305 F.3d 566, 573 (6th Cir. 2002) (citihgary v. DaeschneR28 F.3d 729, 739 (6th Cir. 2000)
(finding that issuance of a preliminary injunction “involv[es] the exercisewary farreaching
power, which is to be applied only in the limited circumstances which clearlyndieitiy. To
issue a preliminary injunction, the Court must consider: 1) whether the movant has shown a
strong likelihood of success on the merits; 2) whether the movant will sufferabdpaarm if
the injunction is not issued; 3) whether the issuance of the injunction would cause suibstantia
harm to others; and 4) whether the public interest would be served by issuing the injunction.
Overstreetv. Lexington-Fayette Urban County Governm@&06 F.3d 566, 573 (6th Cir. 2002)
(citations omitted).

Further, a court need not consider all of the factors if it is clear that theodilselihood
of success on the meritSee Amoco Protection Co. v. Village of Gambell, 430 U.S. 531,
546 n. 12 (1987) (“The standard for a preliminary injunction is eisdlgrine same as for a
permanent injunction with the exception that the plaintiff must show a likelihood of suarces
the merits rather than actual succgssThe Court of Appealslarified that “[w]hen a party
seeks a preliminary injunction on the basis of a potential constitutional violatiorkefiteolod
of success on the merits often will be the determinative fac@ity”of Pontiac Retired

Employees Ass'n v. Schimpi@&1 F.3d 427, 430 (6th Cir. 2014) (quotidgama for Am. v.

2 Courts generally apply a less stringent standard to pleadings made s® [sigants.SeePilgram v. Littlefield 92
F.3d 413, 416 (6th Cir. 1996)purdan v. Jabed51 F.2d 108, 110 (6th Cir. 1991).
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Husted 697 F.3d 423, 436 (6th Cir. 20)2 Even ifMs. Mischleris unable “to show a strong or
substantial probability of ultimate success on the merits” an injunction casueel iwhen the
plaintiff “at least shows serious questions going to the merits and irrepheaibiavhich
decidedly outweighs any potential harm to the defendant if an injunction is issned.”
Delorean Motor Cq.755 F.2d 1223, 1229 (6th Cir. 1985).

Ms. Mischler specifically requests this Court to issue an injunction agaavsetrnor
Matt Bevin and his employees, preventing them from destroying or altering specificds at
the Cabinet for Health and Family Services. [R. 6 at 2.] However, at no point in her motion
does Ms. Mischler attempt to address the factors outlin@¥énstreet vLexingtonFayette
Urban Cnty. Gov't She does not demonstrate any legal basis for her motion or explain how she
will suffer irreparable harm with the injunction. Unless Ms. Mischler cagealfcertain and
immediate, rather than speculative or theoretical,” harm, granting emergdéie€yn her favor is
inappropriate.Mich. Coal of Radioactive Material Users, Inc. v. Griepentr@db F.2d 150, 154
(6th Cir. 1991). Additionally, Governor Bevin has indicated the redordshich Ms. Mischler
seeks protetion do not exist, and therefore, she is highly unlikely to succeed on the merits. [R.
31 at 8]

The Court remains unpersuaded that this case presents one of the extraordinary
circumstances that require the issuance of a preliminary injunc#opreliminary injunction is
an extraordinary remedy which should be granted only if the movant carries hisbarden of
proving that the circumstances clearly demand@verstreet v. LexingteRayette Urban
County Governmen805 F.3d 566, 573 (6th Cir. 2002). Here, Ms. Mischler has failed to do so.

Thus, the Court denies her Motion for preliminary injunction.
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B

Many of thenamed defendants in Ms. Mischler’s latest litigation chapter have filed
various motions to dismisdespite two motions tox¢éend her deadline for filing responses [R.
23, R. 39], Ms. Mischler has not yet responded to any of these mokedsral Rule of Civil
Procedure 12(b)(1) provides that a defendant may assert lack of subjéet{urisdiction as a
defense. A motion to dismiss under Rule 12(b)(1) is different from a motion to dismiss under
Rule 12(b)(6) because it challenges the Court's power to hear the casetb@éfbeni
jurisdiction is challenged under this rule, the burden is on the plaintiff to prove tlsdigtian
exists.RMI Titanium Co. v. Westinghouse Elec. Conig F.3d 1125, 1134 (6th Cik996). In
answering this question, the Court is “empowered to resolve factual disputes” dnmtbhee
presume that either parties' factual allegations arelttue.

A motion to dismiss pursuant to Rule 12(b)(6) tests the sufficienayptintiff's
complaint. In reviewing a Rule 12(b)(6) motion, the Court “construe[s] the camhpiahe
light most favorable to the plaintiff, accept[s] its allegations as true, amndsjir@l inferences in
favor of the plaintiff.” DirecTV, Inc. v. Trees87 F.3d 471, 476 (6th Cir. 2007) (citation
omitted). The Court, however, “need not accept as true legal conclusions or uredaiaanial
inferences.”Id. (quotingGregory v. Shelby Count220 F.3d 433, 446 (6th Cir. 2000)). The
Supreme Court explained that in order “[t]Jo survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim tamalie$ plausible on its
face.” Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009) (quotidgll Atlantic Corp. v. Twombly
550 U.S. 544, 570 (2007)). See aBaurier v. Alcoa Wheel & Forged Product’7 F.3d 625,

629 (6th Cir. 2009) With the exception of the claims against Stites &lbison, Ms. Mischler’s
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complaint involves actions occurring during her divorce and custody proceedingse Th
proceedings concluded in 2009.
1

In Count Ill, Ms. Mischler sueattorney General Andy Beshear in his official capacity
for the constructive termination of her parental rights under 42 U.S.C. § 1983. [R. 1 at 20.]
Additionally, she sueAssistant Attorney General Jeffrey Prather and former Assistannattor
GeneralCraig Newbern in both their official and individual capacities. Ms. Mischler never
completed service on Mr. Prather or Mr. Newbern in their individual capatiweilitionally,
Ms. Mischler asserts several claims in Counts | and Il against GowdaibBevin and various
employees of the Cabinet for Health and Family Services (CHFS) in theialbtapacities.
Ms. Mischler never completed service on these employees in their indicapatities. CHFS
Deputy Secretaryimothy Feeley, CHFS Service §en Administrator Susan Howard, CHFS
Service Region Administrator Associate Debra Wilt@Master, CHFS Field Service Office
Supervisor Mike Hartlage, CHFS Deputy General Counsel Mona Womack, CHFS Internal
Policy Analyst Il Debbie Dile, former CHFS RegairAttorney Zack Ousley, Jane Doe, and
unknown employee Emily Grayenes, along with “Kentucky Social Workers” Shereena

Hamilton-Spurlock, Kathy Lardel,atoya JonesWilma Taylor, Gwen Hatfield, and Deborah

3 Ms. Mischler served the Office of the Attorney General, which is seiffico serve employees of this office in their
official capacities. [R. 12.] However, official service to an agency doeguadify as service on individuals if that
individual is named in his or her individual capaci§ee Ecclesiastical Order tife Ism of Am, Inc845 F.2d 113,
116 (6th Cir. 1988) Mr. Beshear, along with Mr. Prather and Mr. Newbern, filed a motiorstoisis these claims in
their official capacities on November 14, 2017. [R. 193. Mischler’s response was ultimately duéobe January
15, 2018, but she has failed to respond. [R. 45.]

4 Official service to an agency does not qualify as service on individutiiatiindividual is named in his or her
individual capacity.See Ecclesiastical Order of the Ism of Am,,|1845F.2dat 116
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Webb filed a motion to dismiss as the “CHFS €i#i Defendants.” [R. 29.] Governor Matt
Bevin joined this motioR. Id.

To begin, Governor Bevin, the CHFS Defendants, Mr. Beshear, Mr. Prather, and Mr.
Newbern, in their official capacities, are entitled to sovereign immunityruhddeleventh
Amendnent. A suit against an official acting in his or her official capacity is comsidesuit
against the office itselfWill v. Mich. Dept. of State Policd91 U.S. 58, 71 (1989). Unless the
state has waived immunity, a plaintiff may soethe statestate offices, or officials in their
official capacity in federal courtGrinter v. Knight 532 F.3d 567, 572 (6th Cir. 2008).

Therefore, all claims Ms. Mischler asserts for damages agaowv&rnor Bevin, the CHFS
DefendantsiMr. Beshear, Mr. Pratheand Mr. Newbern in their official capacities are barred
under the Eleventh Amendment, and must be dismissed pursuant to Fed. R. Civ. Pro. 12(b)(6).
However, undeEx Parte Younga plaintiff cansueto enjoin an official from violating federal

law. 209 U.S. 123 (1908).

The claims against the Office of the Attorney General (OAG) relate to twadseviemst,
in 2006, Ms. Mischler had contacted the OAG to complain about criminal wrongdoing by the
Pike County Attorney in her domestic dispute. [R. 1 at § 10.] The next event occurred in 2009,
when Ms. Mischler served a subpoena on Judge Paxton and the OAG represented Judge Paxton
to quash that subpoentl. at 1 4344. Because she asserted a claim under 8 1983, those
claims must be brought within one ye&@ollard v. Ky. Bd. of Nursing396 F.2d 179, 182 (6th

Cir. 1990). Ms. Mischler knew, or should have known, about these alleged injuries no later than

5 This motion was filed on November 28, 2017, and the Local Rules oEthig require a response within twenty
one days of service of these motions. LR 7.1. Ms. Mischler has not filegansesor requested an extension of
time.
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2009, when her custody rights were terminatlischler v. Steven®No. 7:13ev-08-TWP, 2014
WL 1378805 (E.D. Ky. April 8, 2014). Therefore, these claims against the OAG are barred by
the statuteof limitations. The claims against Governor Bevin and the CHFS Defendaais@re
time barred, as discussed below.
2

In Counts | and I, Ms. Mischler claims that CHFS recavedse falsified sometime
between 2006 and 2008, and that these documents were fraudulently used in her domestic
relations proceedingds[R. 1 at 11 5568.] These records document the CHFS investigation into
the allegations of domestic violence against Ms. Mischler. She asserts tt&dIbtsa Woods
Stevens conspired with Ms. Hamilton-Spurlock to falsify the Cabinet recordsruker custody
proceedind. Id. at 1 8, 37. During these proceedings, Judge Julie Wells ordered Dr. Sally
Brenzel to completa custodial evaluation of Ms. Mischler. In her evaluation, Dr. Brenzel
referenced records prepared by CHF&.at  62. Ms. Mischler claims these records were
falsified, and in using those records in her report, Dr. Brenzel perpetuatecititati. She
acknowledges in her complaint that CHFS records were completed in BD0Bhe also

acknowledges that she believed the records weredtatbe timewvhen Dr. Brenzel used them in

8In these counts, Ms. Mischler names Defendants Emily JGne&g Shereena HamilteBpurlock Dr. Sally Brenzel,
and Timothy Feeley. Construing the complaint in favor of Ms. Mé&chlased on the references to others in the body
of the complaint, the Court also includes the CHFS defendants in thei@l@and individual capacities as parties to
the allegations of fraudSeePilgram v. Littlefield 92 F.3d 413, 416 (6th Cir. 199@purdan v. Jabed51 F.2d 108,
110 (6th Cir. 1991).

7 Ms. Mischler names Ms.t&vens, in her individual capacity, as a defendant in the complaint, lsutof@isert any
claim for relief against her. However, in the body of the complaint, Mscliler asserts that Ms. Stevens conspired
with Ms. HamiltorSpurlock to falsify the Cabet records used in her custody proceeding. [R. 1 at 1 8C8uiits
generally apply a less stringent standard to pleadings made by pigasgditSeePilgram, 92 F.3dat416;Jourdan

951 F.2dat 110 Therefore, this Court will construe Ms. Mider’'s complaint to include the same § 1983 action and
claims of fraud she alleges against Ms. HamilBpurlock.
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her child custody actionld. at § 38. The custody proceeding ended in 2008chler v.
StevensNo. 7:13ev-08-TWP, 2014 WL 1378805 (E.D. Ky. April 8, 2014). Dr. Brenzel, Ms.
Stevens, and the CHFS Defendants have all filed motions to df&miss.

For actions to recover for fraud, the plaintiff must bring the action within fiaesyeKy.
Rev. Stat. § 413.120(11). This period begins running either when a plaintiff discovers the injury
or should have reasonably discovered the injiugndertoll v. Commonwealth10 S.W.3d 789,
796 (Ky. 2003). For fraud occurring 2008 as Ms. Mischler allegethe statute of limitations
bars any action brought after 2003less the plaintiff can demonstrate a legal reason why the
injury was not discovered until lateMs. Mischler attempts to circumvent thisdssertinghe
discovered in 2016 that Ms. Hamilton-Spurlock did not have jurisdiction. [R. 1 at § 60.] She
alsoclaimsthat she was not given the documents until 20d6at § 67. But she also states that
she knew the records were false when they were used in the custody action thalechincl
2009. Id. at 1 38. Therefore, slagimits shavas aware of this alleged injury when the records
were used in 2009. An action for fraud based on these records must have been brought prior to
the end of 2014, and Ms. Mischler did not file this complaint until August 24, 2017. Therefore,
Counts | and Il of Ms. Mischler's complaint, as they relate to claimsaofif are barred bjé
applicable statute of limitations. Ms. Mischler has failed to state a claim of fsrawdhich relief
may be granted.

Additionally, Count | includes a claim for Fourth Amendment violations, presumably

brought under 42 U.S.C. § 1983ompargR. at § ] with [R. at 11 5562.] This claim also

8 Dr. Brenzel filed a Motion to Dismiss these claims on November 13, 201715[RMs. Stevens filed a Motion to
Dismiss on November 21, 2017. [R. 2¥1$. Mischler’s responses were ultimately due before January 15, 20118
has failed to respondR. 45.]
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relates to the use of fraudulent records in Ms. Mischler’'s domestic progeedhgain, Ms.
Mischler has admitted she was aware of the use of the allegedly fraudulens romrdo the
finalization of her divorce in 2009d. at 1 38. In actions brought under 8§ 1983, the statute of
limitations is defined by state law, but the date on which that statute of limitations twegins
is determined by federal lavKing v. Harwood 852 F.3d 568, 578 (6th Cir. 2017The statute
of limitations for an action brought under § 1983 began running when Ms. Mischler knew or had
reason to know of her injuryScott v. Ambanb77 F.3d 642, 646 (6th Cir. 2009). In Kentucky,
the statute of limitations for a § 1983 actiowidy one year.Collard v. Ky. Bd. of Nursing396
F.2d 179, 182 (6th Cir. 1990). Ms. Mischler's complaint makes clear that she was avaare of t
alleged fraud and falsified documentation when she told Dr. Brenzel they wereratacptior
to the end of her custody proceeding, in 2009. [R. 1 at  38.] Thus, at the latest, Ms. Mischler
only had through the end of 2010 to bring her § 1983 claims relating to these documents.
Because she failed to assert the claim until this action on August 24, 2@17arited by the
applicable statute of limitations and must be dismissed.
3

In Count Ill, Ms. Mischler assertscéaim againsfiudge John David Preston, Judge Janie
Wells, former Chief Justice Joseph Lambert, Judge Julie Paxton, and JudgdNicheilsfor
wrongful termination of her parental rights. [R. 1 at 2@pecifically, she claims that Judge

Paxton had no legal jurisdiction over her domestic relations proceedings and that thes

9 Judge Preston and Judge Wells filed a motion to dismiss these claimsiary 2, 2018. R. 43] Former Chief
Justice Lambert, Judge Paxton, and Judge Nicholls filed a motiomicsslithe claims against them on January 11,
2018. [R. 49.] The Local Rules of this Court require a response withimty-one days of service tliese motions.
LR 7.1. Ms. Mischler has not filed a response or requested an extentiioe ¢d file a response to either motion.
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defendants had a duty to address this deficieitty Additionally, Ms. Mischler alleges that
Chief Justice Lambert bribed Judge Nicholls to deny Ms. Mischler any seddes

Ms. Mischler does not claim that either dedPreston or Judge Wells actadside of
their jurisdiction by failing to prevent Judge Paxton froresiding over her case. For suits
arising out of their judicial functions, judges enjoy judicial immunity, and for 8§ 1983 suits
judges enjoy absolute immunitj.eech v. DeWees€89 F.3d 538, 542 (6th Cir. 2012). This
immunity is only overcome igituations when a plaintifandemonstrate the actions were not
judicial or if the judicial actions were taken without jurisdictidd. Ms. Mischler has not
demonstrated this for either Judge Preston or Judge Wells.

She attempts to circumvent thimsmunity for Judge Paxton by claiming she acted outside
of her jurisdiction. However, even if judicial immunity does not preclude action agjaase
defendants, Ms. Mischler claims to have known that Judge Paxton did not have jurisdiction in
2006, when she requested investigation by Chief Justice Lambert and the Judiciat Conduc
Commission. [R. 1 at 1 23.] As addressed earlier, in Kentucky, a § 1983 action must be brought
less than one year after the plaintiff knew or had reason to know of her iKjunyv. Harwood
852 F.3d 568, 578 (6th Cir. 201 H¢ott v. Ambanb77 F.3d 642, 646 (6th Cir. 2009ollard v.

Ky. Bd. of Nursing896 F.2d 179, 182 (6th Cir. 1990). Because Ms. Mischler alleges to have
known in 2006 of this injury, this complaint dated August 24, 2017, is nearly ten years too late.
Ms. Mischler’s claims relating to Judge Paxton’s lack of jurisdictiohé& case are barred by

the statute of limitationand must be dismissed under Fed. R. Civ. Pro. 12(b)(6).
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Further, Ms. Mischler alleges bribery among these judges to cover up Judge $axton
lack of jurisdiction, bufails to adequately plead those claifisClaims of conspiracy “must be
pled with some degree of specificity,” and “vague and conclusory allegatiomspansed by
material facts will not be sufficient to state such a clai®gadafore v. GardneB30 F.3d 849,
854 (6th Cir. 2003) (quotinGuiterrez v. Lynch826 F.2d 1534, 1538 (6th Cir. 1987)). The
conclusory assertions that Justice Lambert bribed Judge Nicholisssfficient to state claims
for conspiracy under § 1983. Ms. Mischler has not included any factual basis, other than her
own belief, for these allegations.

4

The only claim against Stites & Harbison exists in Count Il of Ms. Misthler
Complaint, &Civil Rights Violation: Constructive Termination of Parental Rights.[R. 1 at
20.] Ms. Mischler brings this claim pursuant to 42 U.S.C. § 1983, as a civil suit for deprivation
of her constitutional rightsld. at § 1. However, to state a valid claimder § 1983, Ms.

Mischler must establish both that she was “deprived of a right secured by theéu@ionsbir the

laws of the United States” and that this deprivation of her rights “was causepdoyon acting
under the color of state lawRedding v. St. Ewar@41 F.3d 530, 532 (6th Cir. 200L)t{ng

West v. Atkins487 U.S. 42, 48 (1988)). However, Stites & Harbison is a private law firm, not a

government actor.SeeR. 1 at 11 44-45.] A lawyer is not a state actor for the purposes of §

0 These claims might also be barred by the statute of limitations, as Mdiléigails to include any references to
dakes when the bribery allegedly occurred. Presumably, this occurredop@ibief Justice Lambert’s retirement from
the bench in 2008. Ms. Mischler additionally fails to plead any reabgrihe statute of limitations should be tolled
in this instance.

11 Stites & Harbison filed a motion to dismiss on November 9, 20R714[] Ms. Mischler’s response was ultimately
due before January 15, 2018, but she has failed to respond. [R. 45.]
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1983, even if retained by state actors or appointed by government offieedsPolk County v.
Dodson 454 U.S. 312, 318-19 (1981). Thus, under Fed. R. Civ. Pro. 12(b)(6), Ms. Mischler has
failed to sate a claim upon which relief can be granted against Stites & Harbison.
5

Though suits for damages against Governor Bevin are prohibited by the Eleventh
Amendment, unddex Parte Younga plaintiff cansue to enjoin an official from violating
federal law 209 U.S. 123 (1908). Ms. Mischler has asserted a First Amendment violation
against Governor Bevin for denying her an administrative hearing before theeC4. 1 at 1
77-79.] According to the complaint, she filed a grievance against the Cakasaienied a
favorable decision, and thus was harmitl. However, the First Amendment does not mandate
successful redress of grievanc&anfora v. Olds562 F.2d 363, 364 (6th Cir. 1977). The First
Amendment does not guarantee Ms. Mischler a right to compel government officzat, and
thus, she had no right to a hearing in this matidt.see also Accord, Apple v. Gleri83 F.3d
477 (6th Cir. 1999). Count IV fails to state a claim upon which the Court can grant Ms.évlischl
relief.

Finally, Ms. Mischler seeks injunctive relief from this Court, requesting an Order that
Governor Bevin “enforce the law.” [R. 1 at 11 80-82.] However, vihil®arte Youngloes
not bar a claim for injunctive relief, it does not apply to a suit against anabffrbio “has neither
enforced nor threated to enforce the allegedly unconstitutional state st&htkelfen’s
Healthcare is a Legal Duty, Inc., v. Dete®® F.3d 1412, 1415 (6th Cir. 1996). Governor Bevin
has not threatened to enforce any unconstitatiact, and therefor&x Parte Youngloes not

apply to abrogate Eleventh Amendment Immunity in this action.see also Kelley v.
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Metropolitan Cnty. Bd. of Edud36 F.2d 986 (6th Cir. 1987). Count V must be dismissed
under Fed. R. Civ. Pro. 12(b)(2).
C

Despite this Court’s Order for Ms. Mischler to complete service on akdatefendants
by December 18, 2017, several defendants in this case have not yet been served. [R. 25.]
Assistant Atorney General Jeffrey Prather and former Assistant Attorney &lebierig
Newborn were sued in their individual and official capacities, however, they wersesued in
their official capacities. [R. 12 at 2, n.1.] Additionally, Ms. Mischler nam&tmothy Feeley,
Susan Howard, Debra WilcdxeMaster, Kathy larder, Deborah Webb, Shereena Hamilton
Spurlock, Latoya Jones, Wilma Taylor, Mike Hartlage, Gwen Hatfield, Mona &gknand
Debbie Dile, th¢ CHFS Individual Defendants,” in their individual andfioial capacities, but
did not serve them individually. [R. 29-2 at 1, n.3.] Ms. Mischler also sued Pike County
Attorney Howard Keith Hall in his official and individual capacitidowever, Ms. Mischler has
not served Mr. Hall in either hidfecial or individual capacity. It has now been over six months
since Ms. Mischler filed her complaint and nearly two months since Ms. Misctesadline to
serve the remaining defendanf@espite not being servedh&eena HamiltoiBpurlock,
Deborah Webb, and DebWilcox-LeMasterfiled a Motion to Dismiss for Lack of Jurisdiction
on February 23, 201%. [R. 52.]

Courts generally apply a less stringent standard to pleadings made byifigargs.

SeePilgram v. Littlefield 92 F.3d 413, 416 (6th Cir. 199@purdan v. Jabgd51 F.2d 108, 110

2 Despite not being sued in their individual capacitiémily GrayJones an@ack Ousleyhave joined in this motion.
The Local Rules of this Court require a response within twengydays of service of these motions. LR 7.1. Ms.
Mischler has not filed a response or requested an extension of time.
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(6th Cir. 1991). Using this less stringent standard, as addressed above, this Caurstnasc:
Ms. Mischler's Complainasan action brought pursuant to 42 U.S.C. 8 1983, or in the
alternative, a action to recovefor fraud. Regardlesgxcept for the claims against Stites &
Harbison the Court has determined that the alleged acts in this matter all occurred préor to th
conclusion of Ms. Mischler’'s domestic proceedings in 2608n action brought pursuant to §
1983 must be asserted within one year of when she knew, or should have known, about the
conduct giving rise to the actiorCollard v. Ky. Bd. of Nursing896 F.2d 179, 182 (6th Cir.
1990). For actions to recover for fratige plaintiff must bring the action within five years. Ky.
Rev. Stat. § 413.120. Ms. Mischler filed this Complaint on August 24, 2017, well after either
statute of limitations had expired. All of Ms. Mischler’s claims agamstefendants she has
notyet served are timbarred

“When a meritorious affirmative defense based upon the applicable staliotgaiions
is obvious from the face of the complaisiia sponte&ismissal of the complaint as frivolous is
appropriate.”Castillo v. Grogan52 F. App’x 750, 751 (6th Cir. 200Xee also Norwood v.
Michigan Dept. of Correction®&7 F. App’x 286, 288 (6th Cir. 2003Here, the statute of
limitations is obvious from the face of the complaa#,Ms. Mischler asserts all conduct
occurred in Kentuckgnd admits the Kentucky statute of limitations is approprifige 1 at
58.] Even if the facts in this complaint are true, Ms. Mischler has demonstrated assaoén
this ongoing issue by filing multiple lawsuits over the last twenty years. Tiesessing from

her domestic violence proceedings are barred by the applicable statutatatiblisn Thus, the

BThe claims against Stites and Harbison concern the representation aftibeip Ms. Mischler's previous actions,
which did not conclude until the appeal was final in 2017. [R. 1 at  76.]
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Court grants the motion &hereena HamilteBpurlock, Deborah Webb, and Debra Wilcox-

LeMaster in their individual capacities. Additionally, the Cawa spontelismisses the

complaint against Defendant Howard Keith Hall in his official capacity and Dafés Howard

Keith Hall, Timothy Feeley, Susan Howard, Kathy Larder, Latoya JoMdsha Taylor, Mike

Hartlage, Gwen Hatfield, Jeffrey Prather, Craig Newborn, Mona Womack, dimeleile in

their individual capacities as barred by the applicable statute of limitations Rulgei2(b)(6).
D

Defendant Matt Bevin and the CHFS Official Defendants requested filingctiests and
monetary sanctiorsgainst Ms. Mischler[R. 30.] Stites & Harbison joined in this motion [R.
32] as did several CHFS Individual Defendants [R. 53]. The Court finds that without adme s
of deterrent, Ms. Mischler will only continue her attempts tbtigate these issues.

Ms. Mischler was aware that § 1983 claims must be brought within a yeastedte
discovered, or should have discovered, her injury. In fact, the Sixth Circuit upheld disshiss
her last civil suit on May 16, 2017, because her § 1983 claim was bMrechler v. Stevens
No. 16-6185, 2017 WL 3220480, at *2 (6th Cir. May 16, 2017). To remedy this, Ms. Mischler
changed the defendants, added a claim of fraud, and alleged she did not discover suchlfraud unt
2016. [R. 1.] However, regardless of whore shesor how she drafts the complaititese
actions are simply attempts to attadilaterallythe domestic relations orders leading to her loss
of parental rights. This is the fourth federal action that followed many othercsiart actions
for similar claims of bias, fraud, and violations of her constitutional rights. Ms. Miscater
clearly demonstrated that she will not stop this litigation until she achiesésdy of her

children or damages for her loss, something this Court cannot grardeRooker v. Fidelity
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Trust Co, 263 U.S. 413 (1923Pistrict of Columbia Court of Appeals v. Feldma&®0 U.S. 462
(1983).

Several courts in this district have now reviewed Ms. Mischler’s clamdsound them
to be without merit, two of which havmeen affirmed by the Sixth Circuit. Each time she files a
new action, she consumes the finite resources of the courts and forces defendants to pay
attorneys to litigate meritless actiofifiis Court does not take lightly the sanctioning of any
litigant, especially those proceedipgo se However, this Court has a duty to ensure the
Defendants do not need to defend themseatoastantlyjust because Ms. Mischler persisee
Anderson v. Dicksgn ___ F. App’x ___, No. 16-6290, 2017 WL 4862432 (6th Cir. Oct. 27,
2017). Thus, the Court finds sanctions appropriate in this matter.

Though an absolute bar from further litigation is too broad, a Court may impose pre-
filing restrictions for matters with historically repetitive litigatioReathers v. Chevron U.S.A.,
Inc., 141 F.3d 264, 269 (6th Cir. 1998)rtman v. Thoma®9 F.3d 807, 811 (6th Cir. 1996}.
Ms. Mischler chooses to file another action in this Court, she must first seelsgiermand
demonstrate that her claims are not frivolous and are not brought for an improper .purpose
Additionally, while the Court does not impose monetary penalties at this time, M$édisc
warned that future frivolous litigation may result in financial sanctions.

[l

Ms. Mischler did not appeal the order domestic relations orders that removed henchildr
from her custody. Instead, she has attempted several times to challeegardeosn other
courts inventing new conspiracies and allegations against the state agenciesiaadnpaitied

in those domestic proceedingdowever, a Federal District Court cannot review state court
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decisions, and her variogkims against these partiesmim evidence conspiracy to deprive her
of herconstitutionakights Ms. Mischler’s proper course of action was to appeal the decisions
of the Pike Circuit Court if she believed #®decisions were made in error, not file multiple
frivolous actions in federal court. Accordingly, for the aforementioned reasonsgitaby
ORDERED as follows:

1. Plaintiff Mischler's Emergency lgtion for Preliminary InjunctionR. 6] is
DENIED;

2. The Motion to Dismiss filed by Defendant Stites & Harbif@n14] is
GRANTED and he claims asserted by Plaintiff Mischler against Defendant Stites & Harbison
areDISMISSED WITH PREJUDICE;

3. The Motion to Dsmiss filed by Defendant Sally BrenZ&. 15] is GRANTED,
and te claims asserted by Plaintiff Mischler against Defendant Sally Bremrel @ | SSED
WITH PREJUDICE;

4, The Motions to Dismiss filed by Defendant Selena Woody SteWRerks| R. 24]
areGRANTED, and he claims asserted by Plaintiff Mischler against Defen8atgna Woody
Stevens ar® SMISSED WITH PREJUDICE;

5. The Motion to Dismiss filed by Defendants Andy Beshear, Craig Newborn, and
Jeffrey PratherR. 19] is GRANTED, and he claims assertl by Plaintiff Mischler against
Defendants Andy Beshear, Craig Newborn, and Jeffrey Prather in theialafhpacities are
DISMISSED WITH PREJUDICE;

6. The Motion to Dismiss filed by Defendants Matt Bevin, Debbie Dile, Jane Doe,

Timothy Feeley, Emily Graymes, Shereena Hamilton-Spurlpskike Hartlage, Gwen
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Hatfield, Susan Howard, Latoya Jones, Kathy Larder, Zack Ousley, Wilgtar,T2ebra
Wilcox-LeMaster Mona Womackand Deborah WeblR. 29] is GRANTED, and he claims
asserted by Plaintiff Mischlexgainst Defendants Matt Bevin, Debbie Dile, Jane Doe, Emily
Gray-Jmnes, Shereena Hamilton-Spurlock, Mike Hartlage, Gwen Hatfield, Susan Howard,
Latoya Jones, Kathy Larder, Zack Ousley, Wilma Taybahra WilcoxLeMaster,Mona
Womack, and Deborah Webb imeir official capacities arBISMI1SSED WITH PREJUDICE;

7. The Motion to Dismiss filed by Defendants John David Preston and Janie Wells
[R. 43] is GRANTED, and he claims asserted by Plaintiff Mischler against Defersdaoitin
David Preston and Janie Wells &M 1SSED WITH PREJUDICE;

8. The Motion to Dismiss filed by Defendants Joseph Lambert, Lewis Nichotls, a
Julie PaxtonRR. 49] is GRANTED, and he claims asserted by Plaintiff Mischler against
Defendarng Joseph Lambert, Lewis Nicholls, and Julie PaxtomagM | SSED WITH
PREJUDICE;

9. The Motion to Dismiss filed by Defendants Emily Gidgnes, Shereena
Hamilton-Spurlock, Zack Ousley, Deborah Webb, and Debra WilceMaster R. 52] is
GRANTED, and he claims asserted by Plaintiff Mischler against Defersdantily Gray-Jones,
Shereena HamilteBpurlock, Zack Ousley, Deborah Webb, and Debra WilaceMaster in their
individual capacities arBI SM1SSED WITH PREJUDICE;

10. The claims asserted by Plaintiff Mischler against Defendant Howard KelitinHa
his official capady aresua spont®ISM|1SSED WITH PREJUDICE;

11. The claims asserted by Plaintiff Mischler against Defersddotvard Keith Hall,

Timothy Feeley, Susan Mard, Kathy Larder, Latoya Joné&/ilma Taylor, Mike Hartlage,
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Gwen Hatfield, Jeffrey Prather, Craiggwborn, Mona Womack, and Debbie Dile in their
individual capacities arsua spont®ISM1SSED WITH PREJUDICE;

12.  The Motions for Sanctions filed by Defendants Matt Bevin, Stites & Harbison,
Emily GrayJanes, Shereena Hamiltépurlock, Zack Ousley, Deborah Webb, and Debra
Wilcox-LeMaster[R. 30; R. 32; R. 53] are GRANTED;

13. Ms. Mischler iSORDERED to seek permission from this Court before filing any
future litigation, demonstrating that the claim(s) she intends to asserdtirivolous and that
the suit isnot brought for an improper purpose;

14.  Ms. Mischler isWARNED that future frivolous litigation will result in monetary
sanctionsand

15.  This matter iISSTRICKEN from the Court’s active docket.

This the 28th day dflarch 2018.

=

Gregory F*Van Tatenhove
United States District Judge
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