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V. g MEMORANDUM OPINION
&
DONALD ROOF, Deputy Liquidator of g ORDER

Kentucky Health Cooperative, Inc.,

Respondent.

*kk  kkk  kkk  kk%k

Federal judges often find themselves at the intersection of state law aral fad and
faced with the dilemma of which direction to turn. Occasionally, an ardateflaw can
circumvent the Founding Fathers’ dictate that federal law reign supreme, Yput carle
situations. This action is the third and final installment of several related cases, all ciogcer
the same intersection of state law and federal law. After several hearings anidumdireds of
pages of briefing, the Court finds tHatlerd law governs. Kentucky’s prohibition of arbitration
between insolvent insurance companies and third-party contractors does not trumpdie ma
of the Federal Arbitration Act that valid arbitration agreements must be upkeldthe
following reasons, the Liquidator’s Motion to Dismis©ENIED.

I

The Kentucky Health Cooperative (KYHC) sought approval from the Center for
Medicare and Medicaid Services (CMS) to offer health plans to Kentudkgratin 2011 and
2012. During this time, KYHC contracted withilliman, Inc., wherebyMilliman would

provideactuarialservices to KYHC. [R6 at 2] Through thisConsulting ServiceAgreement
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(CsA), Milliman agreed tgrovide consulting services to KYHC. [R. 1-2; R. 1-3.] The CSA
includeda section where parties agreed to arbitrate claims and disputes arisingorglafing
tothe CSA. [R.1-2at1;R. 1-3 at 2.]

Similarly, KYHC contracted witlCGI Technologies and Solutions, Inm; CGI to
perform administrative service€GI Techs& Sols., Inc. v. Atkins3:16€v-0037-GFVT, R. 71-
1], and around the same time, KYHC contracted with Beam Partners, LLC, forlBetmerdo
provide management and support services to KYBEafn Partners, LLC v. Atkin8:17€v-

00004GFVT; R. 42].

KYHC issued its initial health plan policy on January 1, 2014, but by late 2015, KYHC

was insolvent and placed into rehabilitation by Franklin Circuit Court in Franklin County

Kentucky. [R. 6 at 2.] Pursuant to KRS § 304.33-04i0seq, Franklin Circuit Cart placed

KYHC into liquidation on January 15, 2016, and appointed H. Brian Maynard, Commissioner of

the Kentucky Department of Insurance, as the Liquiddtbr.Jeff Gaither and David Hurt were
appointed as Special Deputy Liquidators. Pursuant to the Liquidation Order,

The Liquidator and the Special Deputy Liquidators are hereby authorizedlto de
with the property, business, and affairs of KYHC and KYHC'’s estate, and in any
necessary forum, to sue or defend for KYHC, or for the benefit of KYHC’s
policyholders, creditors, or shareholders in the courts and tribunal, agencies or
arbitration panels of this states and other states, or in any applicadal fealrt

in the Liquidator's name as Commissioner of the Kentucky Department of
Insurance, in his gacity as Liquidator, or a Special deputy in his capacity as
Special Deputy Liquidator, or in the name of KYHC.

[R. 6-1 at 9.] Since that time, Nancy G. Atkins has replaced H. Brian Maynard as
Commissioner of the Kentucky Department of Insurance, and thus also aguluatar.
See KRS § 304.33-200. Donald Roof was also appointed as a Deputy Litigator for

KYHC on August 14, 2017. [R. 1 at 2.]



On May 13, 2016, the Liquidator sued CGI in Franklin Circuit Court for breach of
contract and negligenceCGl Techs. & Sols., Inc. v. Atkinz16€v-0037-GFVT, R. 71-

1 at 2.] The Liquidator refused to honor the arbitration clause, so CGI removed that
claim to this Court and filed a Petition to Compel Arbitratidch. These actions were
consolidatedn this Court. [CGI Techs. & Sols., Inc. v. Atkina16<v-0037-GFVT, R.

8.] Six months later, the Liquidator sued Beam Partners and Terry Shilling,véatbng
Janie Miller! Joseph E. Smiththe Officers and Board of Directors of KYHC, and CGI
for similar beach of contract and tort claim€Begam Partners, LLC v. Atkin8:17¢v-
00004GFVT; R. 44.] The Liquidator again refused to arbitrate, and CGI removed that
action to this Court. Jeff Gaither, Deputy Liquidator of Kentucky Health Cooperative,
Inc. v. Beam Partners, LLC, et aB:16€v-00094-GFVT, R. 1.] Beam Partners then
filed a Petition to Compel Arbitration.Beam Partners, LLC v. Atkin8:17€v-00004-
GFVT;R. 1]

Over a yeaatfter filing suit against CGlthe Litigator amended the complaint to
include actions against Milliman, Inc. [R. 6-2Milliman petitioned this Court for
arbitration in March, and theiquidator filed a motion to dismiss, raising many of the
same issues raised@GI Techs. & Sols., Inc. v. AtkiamdBeam Partners, LLC v.

Atkins [R. 6.] In September, this Court filed contemporaneous Ord€&imndBeam
Partnersdenying the Liquidator’'s Motions for Summary Judgment and granting CGI’s

and Beam Partners’ Motions to Compel Arbitration.

! ndividually and as Chief Executive Officer of KYHC
2 Individually and as Chairman of the Board of Directors for KYHC

3



[
A

As an initial matter, the Liquidator challenges this Court’s ability to hear thandxy
claiming the prior exclusive jurisdiction doctrine bars jurisdiction. gRt5.] The doctrine of
prior exclusive jurisdiction states, “If two suits are in rengoasi in rem, so that the court must
have possession or some control over the property in order to grant the relief $mught, t
jurisdiction of one court must yield to that of the otheCartwright v. Garner 751 F.3d 752,
761 (6th Cir. 2014.) This Court must assess “whether the doctrine of prior exclusidietiorms
applies at the time of filing, and not any time thereaft€hévalier v. Estate of Barnha®03
F.3d 789, 803 (6th Cir. 2015).

In remjurisdiction involves or determines “the status of a thing, and therefore the rights
of persons generally with respect to that thinBlack’s Law Dictionary(10th ed. 2014).
Converselyjn personanjurisdiction involves or determines “the personal rights and obligations
of the parties” and is “brought against a person rather than a propBlagK’s Law Dictionary
(10th ed. 2014). “A normal action brought by one person against another for breach of contract
is a common example of an actionpersonani R.H. Graveson, Conflict of Laws, 98 (7th ed.
1974).

If the Liquidator is successful in its tort claims against Millimée Liquidator will
likely be able to collect monetary damages fiditiman, thus increasing the amount of assets
that can be distributed among its creditors. However, the Liquidator has not provideerguf
case law to convince the Court that this results imaamaction governed by the prior
exclusive jurisdiction doctrine. The cases cited by the Liquidator invodgbtors suing the

insolvent company, whereas in the tort action here, the insolvent company is th#.plaedi



Gillis v. Keystone Mut. Cas. Gd.72 F.2d 826 (6th Cir. 194Bjackhawk Heating & Plumbing
Co. Inc. v. Geeslinb30 F.2d 154 (7th Cir. 1976). By the Liquidator’s logic, all suits brought by
an insolvent company would need to be heard by the court of liquidation simply because those
suits could increase assets available for distribution during liquidation.

The Court is not convinced. This is a petition to compel arbitration for a tort claim
involving a breach of contract. A favorable result in this matter does not thfedistribution
of the liquidated assets held in Franklin Circuit Court. Nor does the Court need to have
jurisdiction over the assets to resolve this matter. Thus, the Court finds that tiveedufqbrior
exclusive jurisdiction does not apply here.

B

The Liquidator also challenges the Court’s power to hear this matter, ddinain
Milliman has not complied with Kentucky’s requirements for pursuing arbitration, and this Cour
cannot grant or deny relief witholtilliman fully complying with Kentucky’s arbitration
requirements. [R. &t 10.] Under the IRLL, no party may institute an action against the
liquidator without approval of the court. KRS § 304.33-270(1). Hewnedhe Federal
Arbitration Act does not require parties to comply with state requiremefuelseking a
petition from federal court for arbitration. See 9 U.S.C. § 4. Requ¥itignan to comply with
the IRLL before petitioning this Court assumieattthe IRLL reverse preempts the Federal
Arbitration Act in this caseAs explained next, it does not.

C

The Liquidatorcontinwes toarguethat the IRLL reverse preempts the Federal Arbitration

Act through the McCarratterguson Act. [R. 6 at 16.] The Court has previously decided that it

does not, however, the Court restates its analysis Bee Beam Partners, LLC, v. Atki@svil



No. 3:17ev-004-GFVT, 2018 WL 4344456 (E.D. Ky. Sept. 11, 2018).
1

The Federal Arbitration Act (FAA), 9 U.S.C. &1 seq, “manifests a liberal federal
policy favoring arbitration agreementsiMasco Corp. v. Zurich Am. Ins. C882 F.3d 624, 626
(6th Cir. 2004) (quoting/loses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24
(1983)) (internal quotation marks dted). Section 2 of the FAA states that arbitration clauses
in commercial contracts “shall be valid, irrevocable, and enforceableupawnesuch grounds as
exist at law or in equity for the revocation of any contract.” 9 U.SZ7sge also Javitch v.

First Union Sec., In¢ 315 F.3d 619, 624 (6th Cir. 2003). Under § 4, when a party is “aggrieved
by the failure of another party to arbitrate under a written agreeoreauttfitration,” that party

“may petition a federal court for an order directing shath arbitration proceed in the manner
provided for” by the contractRentA-Center, W., Inc. v. Jacksdsb1l U.S. 63, 68 (2010)

(quoting 9 U.S.C. § 4) (internal quotation marks omitted). According to the United States
Supreme Court, the FAA “places drhtion agreements on an equal footing with other contracts,
and requires courts to enforce them according to their terldsdt 67 (internal citations
omitted);see also AT&T Mobility, LLC v. Concepcjd@63 U.S. 333, 339 (2011).

Under the FAA, when contracts contain arbitration clauses, federal cowt® “ar
examine the language of the contract in light of the strong federal poliayan df arbitration,”
and are required to resolve any ambiguities in the agreement or dotdbth@gparties’
intentions in favor of arbitrationStout v. J.D. Byrider228 F.3d 709, 714 (6th Cir. 2008ge
alsoAT&T Techs., Inc. v. Commc’ns Workers of. Aii5 U.S. 643, 650 (1986) (explaining that
when the contract in question contains an arbitration clause, courts should presuaibikinpitr

and should not deny an order to arbitrate the grievance “unless it may betbgdsitive



assurance that the arbitration clause is not susceptible of an interpretatmovénatthe asserted
dispute. Doubts should be in favor of coverage.”) (internal citations and quotation marks
omitted). Despite the presumption in favor of arbitration, however, a party cannot belledmp
to arbitrate “any dispute that the party has not agreed to so sulBratt’Enters., Inc. v. Noble
Int’'l Ltd., 338 F.3d 609, 612 (6th Cir. 2003).

Before compelling an unwilling party to settle a dispute by arbitration, thet Gmst
apply a twepart test “to determine whether the dispute is arbitrable; meaning that a valid
ageement to arbitrate exists between the parties, and that the specifte ¢édisuwithin the
substantive scope of that agreemedavitch,315 F.3d at 624. Although the FAA “preempts
state laws and policies regarding arbitration,” in determining lvelnet valid agreement to
arbitrate exists between the parties, the Court should apply state ctawradgrovided the
contract law applied is general and not specific to arbitration clauBazid v. Lehman Bros.,
Inc., 340 F.3d 386, 392-93 (6th Cir. 2003) (citidgctor’s Assoc., Inc. v. Casaroft617 U.S.
681, 686—87 (1996)).

The Sixth Circuit has recognized, however, that even when applyindastapginciples
of contract interpretation, “due regard must be given to the federal policy faaobitigation,
and ambiguities as to the scope of the arbitration clause itself resolvedimfarbitration.”
Bratt Enters., Ing 338 F.3d at 613 (quotingplt Info. Scis., Inc. v. Bd. of Trustees of Leland
Stanford Junior Univ.489 U.S. 468, 475-76 (1989)). The court then “shall order arbitration
upon being satisfied that the making of the agreement for arbitration or the faiameply
therewith is not in issue.RentA-Center 561 U.S. at 68 (quoting 9 U.S.C. § 4) (internal

guotations omitted).



Finally, in evaluating motions to compel arbitration, “Courts treat the factepsvibuld
in ruling on a summary judgmentDiversicare Leasing Corp. v. Hutchinsddivil Action No.
17-42-HRW, 2018 WL 771320, at *2 (E.D. Ky. Feb. 7, 2018) (qudtiagac v. Superior Dairy,
Inc., 930 F. Supp. 2d 857, 864 (N.D. Ohio 2013)). Accordingly, the party opposing arbitration
must show “a genuine issue of material fact as to the validity of the agreenaebittate.”

Great Earth Cos. Inc. v. Simgrz88 F.3d 878, 889 (6th Cir. 2002). The party opposing
arbitration also has an evidentiary burden of demonstrating that thetarbilgreement itself,
rather than the contract in which it is found, is unenforceaBleen Tree Fin. Corp.—Alabama
v. Randolph531 U.S. 79, 91-92 (2000). In doing so, the party “seeking to avoid arbitration
bears the burden of establishing that Congress intended to preclude arbitrdtestafutory
claims at issue.'ld.; see also Gilmer v. Interstate/Johnson Lane C&f0 U.S. 20, 26 (1991).

The arbitration clause in question is located on the first page of the originadu@baén
the second page of the renewed CSA. [R. 1-2 at 1;Fat12.] Specifically, theriginal CSA
includes the following provision:

DISPUTES. In the event of any dispute arising out of or relating to the
engagement of Milliman by Company, the parties agree that the dispute will be
resolved by final and binding arbitration under the Commercial Arbitration Rules
of the American Arbitration Associatio The arbitration shall take place before a
panel of three arbitrators. Within 30 days of the commencement of the
arbitration, each party shall designate in writing a single neutral andeimdiept
arbitrator. The two arbitrators designated by theigmshall then select a third
arbitrator. The arbitrators shall have a background in either insurancajalctu
science or law. The arbitrators shall have the authority to permit limited
discovery, including depositions, prior to the arbitration hearing, and such
discovery shall be conducted consistent with the Federal Rules of Civil Procedure.
The arbitrators shall have no power or authority to award punitive or exemplary
damages. The arbitrators may, in their discretion, award the cost of the
arbitraion, including reasonable attorney fees, to the prevailing party. Any award
made may be confirmed in any court having jurisdiction. Any arbitration shall be
confidential, and except as required by law, neither party may disclose thetconte
or results bany arbitration hereunder without the prior written consent of the



other parties, except that disclosure is permitted to a party’s auditorggahd le
advisors.

[R. 12 at 1-2.] Similarly, the renewedgreement states:

DISPUTES. In the event of any dispute arising out of or relating to the engagement
of Milliman by Company, the parties agree that the dispute will be resolved by final
and binding arbitration under the Commercial Arbitration Rules of the American
Arbitration Assogtion. The arbitration shall take place before a panel of three
arbitrators in Louisville, KentuckyWithin 30 days of the commencement of the
arbitration, each party shall designate in writing a single neutral and irtagen
arbitrator. The two arbitrators designated by the parties shall then select a third
arbitrator. The arbitrators shall have a background in either insurance, actuarial
science or lawThe arbitrators shall have the authority to permit limited discovery,
including depositions, prior to the arbitration hearing, and such discovery shall be
conducted consistent with the Federal Rules of Civil Procedline. arbitrators

shall have no power or authority to award punitive or exemplary damades.
arbitrators may, in their discretioaward the cost of the arbitration, including
reasonable attorney fees, to the prevailing parBny award made may be
confirmed in any court having jurisdictiorAny arbitration shall be confidential,

and except as required by law, neither party may disclose the content or results of
any arbitration hereunder without the prior written consent of the other parties,
except that disclosure is permitted to a party’s auditors and legal advisors.

[R. 1-3 at 2.] The CSA also contains a choice of law clause. The original agreemenaidesig
the contract to be governed under the substantive contract law of New York [R. 1-2rat 2]e
renewed CSA designated the State of Kentucky as governing the substanf{iRe 1e8vat 2].

The parties agree, under the FAAIs is a valid arbitration agreement. First, the contract itself is
valid. Under New York law, a contract must have “offer, acceptance, consideratimom) m
assent, and an intent to be bounB&gister.com, Inc. v. Verio, In@56 F.3d 393, 427 (2Zdir.

2004). In Kentucky, a valid contract must have an offer, an acceptance, “full andetempl
terms,” and sufficient consideratioknergy Home, Div. of S. Energy Homes, Inc. v. P43§
S.W.3d 828, 834 (Ky. 2013). Neither party asserts that 8#elacks one of these elements.

In order to show validity of an arbitration agreement, Kentucky law provides fodariur

shifting framework: the party seeking arbitration satisfies its prima faciebulry simply



providing a copy of the written and signed arbitration agreement, then the burdetoghts
opposing party to show a lack of an agreemé&filC Kenworth-Knoxville/Nashville v. M & H
Trucking, Inc, 392 S.W.3d 903, 906 (Ky. 2013Milliman has provided the agreements [R.;1-2
R. 1-3] and the Liquidator has provided no evidence, much less meet the heavy burden, to
suggest no agreement exis&e MHC KenwortiKnoxville/Nashville 392 S.W.3d at 906.In
New York, a party may not be compelled to arbitrate unless evidence establistezs,a “cl
explicit, and unequivocal” agreement to arbitrafeveco, Inc. v. HabeB93 N.E.2d 807, 810
(N.Y. 2008). Because the agreement contained an arbitration clause, provisiom)eagh “
explicit, and unequivocal” evidence exists in this cdde.Therefore, the first part dfavitchis
satisfied; a valid agreement between the Liquidator and Milliexgsts. Javitch 315 F.3d at
624.

The next question is whether this dispute falls within the substantive scopes&Ahe
Id. Under the FAA, “any doubts concerning the scope of arbitrable issues should be r@solved i
favor of arbitration.” Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co4p0 U.S. 1, 24
(1983). Here, the arbitration clause is broad: “any dispute arising out of argétathe
enggement of Milliman. . . will be resolved by final and binding arbitration under the
Commercial Arbitration Rules of the American Arbitration AssociatifiR. 1-2 at 1; R. 13 at
2.] Thus, absent an express provision in the agreement excluding a specific dispute, and absent
“forceful evidence” that the parties intended to exclude a specific disputestheaalis
governed by the arbitration clauddighlands Wellmont Health Networlkc. v. John Deere
Health Plan, Inc. 350 F.3d 568, 577 (6th Cir. 2003). The underlying dispute is a claim by the
Liquidator thatMilliman breached th€SA, a dispute that clearly relates to tB8A. Further,

no language in the agreement and no evidence provided by the parties display an intent to
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exclude breach of contract claims from the arbitration requirement. AccordinglCourt finds

that the dispute falls within the substantive scope o€BA. See Javitch315 F.3d at 624.

2

Despite itsvalidity under the FAANew York contract lawand Kentucky contract law,

the Liquidator contests the validity of the arbitration agreement as istantswith the

Kentucky IRLL. The purpose of the IRLL is stated as follows:

(4) Purpose. The purpose tifis subtitle is the protection of the interests of
insureds, creditors, and the public generally, with minimum interference hvaith t
normal prerogative of proprietors, through:

(@)

(b)
(©)

(d)
(e)

(f)

(9)

Early detection of any potentially dangerous condition in an insurer, and
prompt application of appropriate corrective measures, neither unduly
harsh nor subject to the kind of publicity that would needlessly damage or
destroy the insurer;

Improved methods for rehabilitating insurers, by enlisting the advice and
management expertisd the insurance industry;

Enhanced efficiency and economy of liquidation, through the
consolidation of matters relating to the liquidation under the supervision
of a single court so as to avoid divergent rulings by a multiplicity of
judicial tribunals ad through clarification and specification of the law, to
minimize legal uncertainty and litigation;

Equitable apportionment of unavoidable loss;

Lessening the problems of interstate rehabilitation and liquidation by
facilitating cooperation between stategshe liquidation process, and by
extension of the scope of personal jurisdiction over debtors of the insurer
outside this state;

Regulation of the insurance business by the impact of the law relating to
delinquency procedures and substantive rules orefitiee insurance
business; and

Provision for a comprehensive scheme for the supervision, rehabilitation,
and liquidation of insurance companies and those subject to this subtitle
as part of the regulation of the business of insurance, insurance industry,
and insurers ithis state Proceedings in cases of insurer insolvency and
delinquency shall be deemed an integral aspect of the business of
insurance and are of vital public interest and concern.

KRS § 304.33-010(4). The IRLL grants exclusive jurisdiction to Franklin Circuit Court “to

11



entertain, hear, or determine all matters in any way relating to anguaehcy proceeding under
this subtitle, including but not limited to all disputes involving purported assets ofstier.”
KRS 8§ 304.33-040(3)(a). Once a delinquency proceeding has been initiated, the provisions of
the IRLL “shall govern those proceedings, and all conflicting contractualgioagi contained in
any contract between the insurer which is subject to the delinquency proceedamy dmitd
party shall be deemed subordinated to the provisions of this subtitle.” KRS § 304.33-010(6).
The Liquidator argues, therefore, that the breach of contract claim, wisghject to the
arbitration agreement in ti&SA, must be submitted to the Franklin Circuit Court as part of the
ongoing delinquency proceedings, and this Court should not compel arbitration] [R. 6
3

Typically, when a state law conflicts with a federal law, such as the apparéiut deare
between the exclusive jurisdiction given to the Franklin Circuit Court by thie #Rd the
preference for arbitration expressed by the FAA, the federal law preerasisata law,
rendering the state law without effedi.S.CoNsT. art. VI, cl. 2;Altria Group, Inc. v. Good555
U.S. 70, 76 (2008). However, the McCarran—Ferguson Act carved out an exception to this
general rule in instances where state laws regulate the “businessrahoes” 15 U.S.C. § 1011
et seq Congress sought, under the Commerce Clause as derived in Article I, Section 8 of the
United States Constitution, to prevent general federal laws from interfetimgtate insurance
regulations.See AmSouth Bank v. DaB86 F.3d 763, 780 (6th Cir. 2008m. Ins. Ass’n v.
Garamendi539 U.S. 396, 428 (2003). McCarr&eguson establishes situations of “reverse
preemption,” where a state law preempts the federal law. “No Act of Congedlskes
construed to invalidate, impair, or supersede any law enacted by any Statepimpthse of

regulating the business of insurance, or which imposes a fee or tax upon such busirssss, unle

12



such Act specifically relates to the business of insurance . ...” 15 U.S.C. § 1012(b). fororder
the McCarranrFerguson Act to reverse preempt a federal law, (1) the state statute must have
been enacted for the purpose of regulating the business of insurance, (2) thetaidean
guestion must not specifically relate to the business of insurance, and (3) thateypbf the
federal law would “invalidate, impair, or supersede” the state statiumana Inc. v. Forsyth
525 U.S. 299, 307 (1999).

But determining whether a law “regulates the business of insurance” has prificedt.di
The Supreme Court has identified three criteria, none of which is itself diedtitre, to
determinewhether a particular practice is part of the “business of insurarfast; tvhether the
practice has the effect of transferring or spreading a policyholdgk;secondwhether the
practice is an integral part of the policy relationship betweem#wear and the insured; and
third, whether the practice is limited to entities within the insurance indudthyién Labor Life
Ins. Co. v. Pirenp458 U.S. 119, 129 (1982) (citing @roup Life & Health Ins. Co. v. Royal
Drug Co, 440 U.S. 205 (1979). Wén determining whether a law was enacted for the purpose
of regulating the business of insurance, the Supreme Court explains that theskaipoasess
the ‘end, intention, or aim’ of adjusting, managing or controlling the business of instiranc
U.S. Dept. of the Treasury v. Fali®8 U.S. 491, 505 (1993) (quoting Black’s Law Dictionary
1236, 1286 (6th ed. 1990). Laws enacted for the purpose of regulating the business of insurance
necessarily include more than just practices of the business of insutdnde Fabe the Court
determined that an Ohio statute was “aimed at protecting or regulatipgrtbenance of an
insurance contract,” and thus “enacted for the purpose of regulating the businsssawice.”
Id. (quotations and citations omitted).

The Liquidator claims application of the McCar&erguson Act results in the IRLL

13



reverse preempting the FAA, and therefore, this Court shouldM#litpan’s petitionto

compel arbitration. [R. 6t14.] The Liquidator relies heavily on a Kentucky cd&smst &

Young, LLP v. Clark323 S.W.3d 682 (Ky. 2010). The Court thus begins with a discussion of
this case.

AIK Comp was a selinsured workers compensation group, annually audited by an
independent certified public accountaid. at 685-86. From 1999 to 2003, Ernst & Young
contracted with AIK Comp to perform this audit, and that contract included an aobitcétuse.

Id. The audits performed by Ernst & Young indicated that AIK Comp was “finapsiailnd,”
maintaining sufficient assets to cover claims of its insured workeérst 686. In 2004,
however, AIK Comp contracted with a different accounting firm, which discovell¢d€Camp
was actually operating in a deficit and bleato pay claimsld. AIK was placed in
rehabilitation in Franklin Circuit Court under the IRLLd. During rehabilitation, the appointed
Rehabilitator sued Ernst & Young, alleging the audits were negligempaped.ld. Ernst &
Young moved to compel arbitration in Franklin Circuit Coud. at 687.

The Kentucky Supreme Court found the arbitration agreements were faciadlybali
ultimately unenforceableld. The court applied the factorstidfimana Inc. v. Forsyttand
determined that “th&RLL’s broad grant of exclusive jurisdiction to the Franklin Circuit Court in
matters relating to the delinquency of insurance companies preempts anddegpdre Federal
Arbitration Act and its policy favoring arbitratiorid. at 688. Under the first step, the court
stated, “There can be no reasonable doubt that the IRLL, of which KRS 304.33-010(6) is a part,
was enacted to regulate the ‘business of insurante.”The breach of contract claims brought
by the Rehabilitator, though not insurance cacts between the insurer and the insured, related

to the audits mandated by Kentucky insurance law to monitor the solvency of tteassur

14



company.ld. at 689. Next, the court acknowledged that the FAA did not specifically relate to
the business of insuranckl. In considering whether the third part of tharsythtest was
satisfied, the court determined that, because “arbitration is inconsistemqasis of the IRLL,”
the FAA would invalidate, impair, or supersede the IRLL, thus commanding reveesegbian.
Id. The prescribed purpose of the IRLL is “enhanced efficiency and economy détiqui
through the consolidation of matters relating to the liquidation under the supervisiomgiea si
court so as to avoid divergent rulings by a multiplicity of judicial tribunals,” hadburt found
arbitration would impair this purposéd.

When a federal court hears a case based on diversity jurisdiction, the couappiyshe
state law of the forum state as established by the state’s highesawed legislatureErie R. Co.
v. Tompkins304 U.S. 64, 77-78 (1938). If, when applying the law of the forum state, there is a
definitive state law precedent, the Court is bound by that preceBester v. Caterpillar
Tractor Co, 714 F.2d 654, 656 (6th Cir. 1983). However, a state court’s interpretation on an
issue of federal law is “entitled to no deference whatsoeVarst Am. Title Co. v. Devaugh
480 F.3d 438, 455 (6th Cir. 2007). The interpretation of the Kentucky IRLL is a matter of state
law, but the application of the FAA amtlimana Inc. v. Forsytls an inquiry of federal law.
Federalism does not require this Court to follow the holdings of the Kentucky Su@airte
with regard to federal questionKuhnle Bros., Inc. v. Cty. Of Geauded3 F.3d 516, 520 (6th
Cir. 1997). At most, the decision lfrnst & Youngs non-binding, persuasive authority, which
this Court is free to reject or to follow, based on an independent interpretation of f@dera
Commodities Exp. Co. v. Detroit Int’'l Bridge C695 F.3d 518, 528 (6th Cir. 2012). The Sixth
Circuit has also expressed reservation in applingst & Youngnoting that the reverse

preemption doctrine should be applied narromykins v. CGI Techs. & Sols., In@24 F.
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App’x 383, 392 (6th Cir. 2018).

For reverse preemption under the McCarran—Ferguson Act, the Court must initeally f
that the state statute was enacted for the purpose of regulating the bosingssance.

Humana Inc. v. Forsyttb25 U.S. 299, 307 (1999). Tharpes first disagree as to the scope of
this analysis.Milliman looks at the individual statutes, claiming that KRS 88 304.33-01®&(5)—
regulate contracts with third parties and, while regulating management ahadsysio not
regulate the insuranceifiness itself.

The Liquidator disagrees, pointing to the entire IRLL and stating that theelsgsof
insurance “necessarily encompasses more than just the ‘business of inSurdrgeDept. of
the Treasury v. Fahé&08 U.S. 491, 505 (1993). The assumption that KRS 8§ 304.33-0B)(5)—
necessarily were enacted for the purpose of regulating the business of ingustbgeirtue of
being included in the IRLL is just too broad.

Analyzing the IRLL as a whole in this situation presents an opportunistdte
legislatures to bypass the Supremacy Clause and federal law simplydajrigcn unrelated
provision into an act that generally regulates insurance. While KRS 88 304.33-04)0&5¢—
not entirely unrelated to the IRLL, the Court rejects the Kentucky Suprems' <finding that
simply because a statute is included in the IRLL, the statute was enacteddterdgu
“business of insurance.Ernst & Young323 S.W.3d at 688.

Furthermore, upon consideration of thiernofactors, the Court finds that KRS 88§
304.33-010(5)—(6) was not enacted for the purpose of regulating the “business of insurance.”
The outcome of this litigation does not affect the policy holders of KYHC, there ramsier or
spreading of insurance policy risk, and this hasglinect effect on the relationship between

KYHC and its insured policy holderdJnion Labor Life Ins. Co. v. Pirend58 U.S. 119, 129
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(1982). This litigation involves a contract dispute between a business and its management
company, not an insurance cadt. Fabe 508 U.S. at 505. Simply because the business is an
insurance company and has become insolvent is not relevant to the regulation of ttss lofisine
insurance.See id at 506.

Both parties agree that the FAA does not specifically relateetbubkiness of insurance,
so the Court now turns to whether the application of the FAA would “invalidate, impair, or
supersede” the state statutdumana Inc. v. Forsyttb25 U.S. 299, 307 (1999). In the Sixth
Circuit, this element is to be “evaluated moavly, not broadly.” Atking 724 F. App’x at 392.

The Kentucky Supreme Court did not provide a robust analysis, merely assuming thaébeca
the clause in the FAA was inconsistent with KRS 88 304.33-010(5)—(6), then the FAA would
supersede the IRLLErst & Young 323 S.W.3d at 689. This Court disagrees. Arbitration does
not deprive the Liquidator of any substantive rights, only altering the forum irn\trec

Liquidator may pursue those rights. Mandating arbitration in this case doetentheal

disposition of claims of the policy holders and does not “invalidate, impair, or supetsede

IRLL as a whole. The arbitration of the Liquidator’'s claims against tharty gontractors does

not impair the delinquency proceedings in state court, noritimeslidate the protections of the
IRLL.

The Liquidator cites to several cases where courts found that the Mc&argason Act
allowed a state’s insurance law to reverse preempt the FAA. However, eacle dabes
involved the contract between an insured and an insGes.Stephens v. American Intern. Ins.
Co, 66 F.3d 41 (2d Cir. 1995Munich Am. Reins. Co. v. Crawfortl F.3d 585 (5th Cir. 1998);
Davister Corp. v. United Republic Life Ins. Cb52 F.3d 1277 (10th Cir. 1998tandard

SecurityLife Ins. Co. v. Wes267 F.3d 821 (8th Cir. 2001Yut. Reinsurance Bureau v. Great
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Plains Mut. Ins. Co., Inc969 F.2d 931 (10th Cir. 1992). Had this case involved a policy holder
or a party covered under an insurance policy issued by KYHC, this litigation would be the
concern contemplated tynion Labor Life Ins. Co. v. Piren@and mandating arbitration would
change the substantive rights of the parties involved, however, this is not the lcassfor€, the
Court finds that the McCarran—Ferguson Act does not allow reverse-preemption ARthe F
when the Liquidator of an insurance company brings suit agaihstigparty independent
contractor for tort or breach of contract claims.
C

In the alternative, the Liquidator requests this Court stay the curreter panding
resolution of the liquidation proceeding in Franklin Circuit Court under the principles of
Colorado River Water Conservation Dist. v. United StafHse Supreme Court has recognized
that situations exist where a federal court should abstain from exercisstliguon over a case
that “involves substantially the same issues and substantialBathe parties as a parallel case
in state court.”Total Renal Care, Inc. v. Childers Oil Cd43 F.Supp.2d 609, 612 (E.D. Ky.
2010) (citingColorado River Water Conservation Dist. v. United Stad@¢ U.S. 800, 817-21
(1976)). However, because “fedecaurts have a strict duty to exercise the jurisdiction that is
conferred upon them by CongresQuackenbush v. Allstate Ins. C617 U.S. 706, 716 (1996),
abstention “is an extraordinary and narrow exception to the duty of a DistricttG@aijudicae
a controversy properly before iColorado River424 U.S. at 813 (quotingty. Of Allegheny v.
Frank Mashuda C.360 U.S. 185, 188-89 (19593ke also Gray v. Busb28 F.3d 779, 783
(6th Cir. 2010). For this reason, “Only the ‘clearest of justifications’ will supdzstention.”
RSM Richter, Inc. v. Behr Am., In€29 F.3d 553, 557 (6th Cir. 2013) (quotiRguse v.

DaimlerChrysler Corp.300 F.3d 711, 715 (6th Cir. 2002)).
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In order to determine whether abstention ur@gorado Rivelis appropriate, the Court
must first determine whether there are parallel actions proceeding in &tetlst federal
courts. Romine v. Compuserve Cor60 F.3d 337, 339 (6th Cir. 1998). If “the parities are
substantially similar,” and “the claims raised in bstlits are predicated on the same allegations
as to the same material facts,” the actions “will come close enough to count as.parallel
Preferred Care of Del., Inc. v. VanArsda6¥6 F. App’x 388, 393 (quotingomine 160 F.3d at
340). The Liquidator points tereferred Care of Delaware, Into show that this case, albeit
concerning arbitration, is parallel @aither v. Beam [R. 6at25.] While the subject of
arbitration does not foreclose abstention ur@l@orado Riverthe parallel cases &freferred
Care of Delawaréoth turned on the same legal question: whether, under the alternative dispute
resolution agreement, VanArsdale had to arbitrate his claims againsté&telare.Preferred
Care 676 F. App’x at 394. Both here andGaither v. Beamthe initial question involves the
enforceability of the arbitration clause. This finding, however, does not end theisanalhen
actions are parallel, the Court must then balance eight separate factorsningetdrether
abstention would be apoate:

(1) whether the state court has assumed jurisdiction over any res or property; (2

whether the federal forum is less convenient to the parties; (3) avoidance of

piecemeal litigation; . . . (4) the order in which jurisdiction was obtained . . . (5)

whether the source of governing law is state or federal . . . (6) the adequacy of the

state court action to protect the federal plaintiff's rights . . . (7) taéve progress

of the state and federal proceedings . . . and (8) the presence or alfsence o

concurrent jurisdiction . . . .
Romine 160 F. 3d at 340-41. These factors are not a checklist, but rather considerations for the
Court when using its discretion to abstain in a matter.

First, this action does not involve res or property. The res involved in the liquidation

proceedings in Franklin Circuit Court are not at issue in this case. Additichalfederal
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forum is located less than a quarter of a mile from the state forum, providing no nesg or
convenience to the parties. Furthermore, the state court action would not adequagety prot
Milliman’s rights, given that Kentucky precedent is dictatedhyst & Youngwhich allows for
reverse preemption of the FAA and deniabMbfiiman’s petition for arbitration. Thus, the first,
second, and sixth factors squarely oppose abstention.

Factors three, four, and seven relate to the parallel proceeding in state aattthere
is no danger of piecemeal litigation. While similar, the contracts involvEaither v. Beam
are all differentand all include different provisions and protections. Resolving the contract
dispute between the Liquidator aMdliman does not impact the resolution of other disputes and
brings no danger of disparate judgments. Again, arbitration in this mattenatasfect the
liquidation proceedings and the policy holders. Thus, because there is no danger of piecemea
litigation, the third factor does not encourage abstention.

While Franklin Circuit Court first obtained jurisdiction, themary focus of the litigation
in the parallel proceeding has concerned the liability of Janie Miller and Josétbh i@ither of
which are a party to this matter in federal court. [Rat4D—41.] This Court has spent the last
two years hearing orarguments and conducting briefing on this specific arbitration fssue,
while the parties indicate that the Franklin Circuit Court has not yet consitlei®a, while
factor four favors abstention, the time spent debating this issue in federdac@aceeds the
time devoted to this issue in state court, and factor seven strongly weighs alysiestion.
Factors five and eight relate to the jurisdiction and choices of law in both foruntis faBums

have concurrent jurisdiction, and both courts could rule on the enforceability cht@obitr The

3 While this matter wasotfiled until 2018, the Court has thoroughly considesiad decided identical
conflicts between the FAA and the IRlih two companion casestkins v. CGI Techs. & Sols., Inc.
3:16-cv-00037-GFVT andBeam Partners, LLC, v. Atking:17¢v-0004GFVT.
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issues relating to contract law and the IRLL are matters of Kentucky lale, tivb questions
involving the McCarrankerguson Act and the FAA are matters of federal law. The Franklin
Circuit Court could certainly rule on this issue, but so can this Court. Such factors deanigt cl
support abstention.

Without the “clearest of justifications” that abstention is proper, the Court hag todut
exercise the jurisdiction conferred upon it by Congré&SMRichter, Inc. v. Behr Am., Inc729
F.3d 553, 557 (6th Cir. 2013puackenbush v. Allstate Ins. C617 U.S. 706, 716 (1996). After
weighing all eight factors, only factor four suggests abstention is apgepriaile several other
factors strongly opose abstention. Accordingly, the Court finds that the narrow exception to
jurisdiction provided byColorado Riverabstention does not apply to this matter.

[l

This court has “no more right to decline the exercise of jurisdiction which is,given
to usurp that which is not givenCohens v. Virginial9 U.S. 264, 404 (1821). Absent
“exceptional circumstances,” the Court has a duty to exercise its junsdiahd no such
circumstances occur in this case. Nor does the Liquidator present anyitott@rswhere
abstention or dismissal is appropriate here. The parties agreed toegmittare thus bound by
their contract. Accordingly, and the Court being sufficiently advised, it ebg€YRDERED as
follows:

1. ThePetitionto Compel Arbitration by PetitioneMilliman, Inc.and Rachel
Killian [R. 1] is GRANTED;

2. The Liquidator’'s Motion to Dismiss. 6] is DENIED;

3. The Oral Argument in this matter, scheduled for November 14, 2B182] is

CANCELLED;
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4, Milliman, Inc.’s Motion for Hearing regarding the date of oral argumBnep] is
DENIED ASMOOT;

5. The Liquidator is hereb@OMPEL L ED to resolve her claims in arbitration;

6. Pursuant to 9 U.S.C. § 3, further proceedings in this matt&Tak& ED pending
arbitration; and

7. The State Court matter, insofarigelates to the claims between the Liquidator
andMilliman, Inc., isSSTAYED pending arbitration.

This the 23d day of October, 2018.

vogore 17%Van latendn

[ 1fes Stales Tastrie T
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