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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

KAREN SCHMIDT AND JOSEPH
SCHMIDT,

Plaintiffs, No. 5:10-CV-24-REW
V.
MEMORANDUM OPINION AND
INTERCONTINENTAL HOTELS GROUP ORDER
RESOURCES, INC. AND HOTEL d/b/a
HOLIDAY INN LEXINGTON,
KENTUCKY,

Third-Party Plaintiffs/Defendants,
V.

BULLS EYE LAWN AND LANDSCAPE,

N N N N N N N N N N N N N N N N N N N

Third-Party Defendant.
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Defendants/Third-Party Pldiffs, Intercontinental Hotels Group Resources, Inc. and
Hotel d/b/a Holiday Inn Lexington, Kentucky, motiee Court for summary judgment. DE #49
(Motion). Third-Party Defendant, Bulls Eye Lawand Landscape, responded in favor (DE #52),
Plaintiffs responded in opposition (DE #54), adbdfendants subsequently replied (DE #55).
Having reviewed the filings and full recouthder the required standards, the C&IENIES

Holiday Inn’s motion for summary judgment (DE #49).
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|. Relevant Background*

This cases arises out of Piif Karen Schmidt’s slip anthll on a patch of ice outside
the Holiday Inn Lexington, Kentucky. On Janu&g, 2009, Schmidt traveled to Lexington for a
Gambler’'s Anonymous conference. DE #49-1 (Meamdum) at 2. She arrived at the Holiday
Inn at approximately 8:30 p.nd. Schmidt spoke to employee Dustin Cook, who checked her in.
DE #54 (Response) at 2-3. Plaintégstified in deposition thatdok directed her to go outside
the building to park her car and to enter theehfsom an outside entrance. DE #54-1 (Schmidt
Depo.) at 19. He then gave her a map of the laotélhotel parking lot, circled entrance H, and
directed her verbally on how to get thdie.She further testified that Cook did not inform her
that she could get to hiotel room from the froribbby without going outsidéd. There is no
evidence that Plaintiff had been to tiatel before. DE #54 (Response) at 13-14.

Schmidt relayed leaving thwtel lobby, driving her car ta parking spot, and walking
from her car to the sidewalk. DE #54-1 (Schniddfpo.) at 19. Upon exiting her car, she noticed
that the parking lot was “stounded with patches of icdd. at 21. She testified further that she
walked “pretty gingerly” to the sidewalk arearmg@ng her suitcase in some areas, but that once
she got to the sidewalk “it watear” and she put her suitcase dovah.

On the sidewalk, Schmidt pulled out her cell phone and callefidéved, Diana Black.

Id. at 22. Plaintiff stated that she rolled heitase with one hand, held up her phone with the
other, also grasping her room key and papdr&he described the sidewalk as follows:
On the sidewalk, looking in front ahe, there was snow to the left and
right. Now it could have beene underneath. | don’t knothat, but I didn’t try to

find out. But—anyway, but theidewalk was clear; it veawet, very clear. And it
had—like | said, there was definitely pebblof salt. You codl see that it had

11n accordance with Federal Rw&Civil Procedure 56, the Courtstiusses the facts in favor of
Plaintiff Karen Schmidt, the non-movant.



been salted and plowed because iswar shoveled, | should say, at that area
because you did see the snow on the &gl left, | mean, as | was walking in.

Id. at 26.
Schmidt described her fall as follows:

I kind of put my arms back to try tatch my fall. You know, that’s what |
remember. | fell hard enough that my legsre in front ofme, and | was flat
down, and | had hit my head. | didn’t hit nmead extremely hard, as | said, or |
would have—I mean, it would have beanot—I would havenot been in the
shape to be able to kind of get my wits about me.

Id. at 27. Schmidt stated that she crawled ovéndécedge of the icstood up carefully, and
examined where she felt. at 30. Schmidt testified that she “was looking very close” and, for
the first time, she saw the patch of ik.Schmidt was unable to idify at deposition how big
the ice patch wasd. After reporting her fall to hotel magament, she went back outside to
inspect where she feld. Schmidt described the area as follows:
| don’t know how thick it was, but | can tefbu that in parts oft, it was very
thick. Some parts it didn’t appear it wag-seemed unlevel, but it was definitely
covered. The whole entranceway from sidiéwa sidewalk out several feet was
definitely covered, and, like | said, if you had—I remember looking at a piece that
had some crushed up looking ice, but thas more toward the door. That wasn’t
what | hit. And | do recall that,n@l when she took—Diana and them took
pictures, they used, you know, a flasidave could—I could really see it. You
could actually see it better through thetpres than when you were standing there
looking at it.
Id. at 31.
Plaintiff relayed speaking with@dk at least once after her fall. She stated that Cook
told her the recent weather haekln the worst ice storm Lexingtbad ever seen, that the hotel

was out of salt, and that he wasare of the ice at the H entrance because he had received other

complaintsld. at 41. She further tese that she told Cook she thought she would be diay.



Schmidt filed the instant suit on Jamy 26, 2010, seeking medical and hospital
expenses, among other damages. Her husbandes&e compensation for loss of consortium.
Holiday Inn impleaded the Third-Party DefentlaBulls Eye Lawn and Landscape, on March
31, 2011. DE #23 (Third-Party Complaint).fBedants moved for summary judgment on
October 5, 2011 (DE #49), Bulls Eye respondefhvor (DE #52), Plaintiffs responded in
opposition (DE #54), and Defendants subsequentijeat (DE #55). The Motion stands ripe for
review. Kentucky law governs this diversity caSae Railroad Co. v. Tompkins8 S. Ct. 817,

822 (1938) (“Except in matters governed by the Federal Constitution or by acts of Congress, the
law to be applied in any cagethe law of the state.”).
Il. Standard of Review

Pursuant to Federal Rule of Civil Procedure 56, a court should grant summary judgment
“if the movant shows that there m genuine dispute as to anyteral fact and the movant is
entitled to judgment as a matter of law.” Fed.(R.. P. 56(a). A reviewing court must construe
the evidence and draw all reasonable infererfoe®m the underlying facts in favor of the
nonmoving party.Matsushita Elec. Indus. Co. v. Zenith Radio Cof26 S. Ct. 1348, 1356
(1986); Lindsay v. Yates578 F.3d 407, 414 (6th Cir. 2009). Additionally, the court may not
“weigh the evidence and determine the truththdf matter” at the summary judgment stage.
Anderson v. Liberty Lobby, Ind06 S. Ct. 2505, 2511 (1986).

The burden of establishing the absence ofraige dispute of material fact initially rests
with the moving partyCelotex Corp. v. Catrettl06 S. Ct. 2548, 2553 (1986) (requiring the
moving party to set forth “the basis for its motiand identify[] those paions of ‘the pleadings,
depositions, answers tota@mrogatories, and admissis on file, together with the affidavits, if
any,” which it believes demonstrate an abgeata genuine issue of material fact’jndsay
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578 at 414 (“The party moving faummary judgment bears thati@a burden ofshowing that
there is no materiabsue in dispute.”). If the moving gg meets its burden, the burden then
shifts to the nonmoving party foroduce “specific facts” shomy a “genuine issue” for trial.
Celotex Corp.106. S. Ct. at 2253ass v. Robinsgnl67 F.3d 1041, 1044 (6th Cir. 1999).
However, “Rule 56(c) mandates the entry of sumynpadgment . . . against a party who fails to
make a showing sufficient to establish the existeof an element essential to that party’s case,
and on which that party will bear the burden of proof at tridelotex Corpat 106 S. Ct. at
2552.

A fact is “material” if the underlying substave law identifies the fact as an essential
element.Anderson 106 S. Ct. at 2510. Thus, “[o]nly @istes over facts that might affect the
outcome of the suit under the governing law will properly preclude the entry of summary
judgment. Factual disputes that are iwval@ or unnecessary will not be countedd: A
“genuine” issue exists if “thers sufficient evidence favoring the nonmoving party for a jury to
return a verdict for that partyftd. at 2511;Matsushita Elec. Indus. Gol06 S. Ct. at 1356
(“Where the record taken as dele could not lead eational trier of factto find for the non-
moving party, there is no ‘genuine issue forlffijp(citation omitted). Such evidence must be
suitable for admission into evidence at trigédlt Lick Bancorp. v. FDIC187 F. App’'x 428, 444-
45 (6th Cir. 2006).

[11. Analysis

A. Open and Obvious Doctrine

As the Movant, Holiday Inn bears the burd#rproving absence of a genuine dispute of
any material fact. Defendants’ primary argumisnthat the open and wlous doctrine applies,
resulting in an award of summgndgment in their favor becausieey owed no duty to Plaintiff.
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DE #49-1 (Memorandum) at 6-9. Defendants’ Matrelies almost exclusively on the Kentucky
Supreme Court’s holding iRNC Bank, Kentucky, Inc. v. Gre&0 S.W.3d 185 (Ky. 2000).

Holiday Inn argues that the ice Schmidt @matered was open and obvious, as Plaintiff
admitted awareness of the general icy conditisteting that she had to walk “gingerly” and
“where it was safest.” DE #49-1 (Memoranduat)8. In support of their argument, Defendants
allege the following facts: (1) &ntiff walked through the parkinigt several times prior to her
fall®; (2) Plaintiff testified that the sidewalk was lit and that her view of the walkway was
unobstructed; (3) Plaintiff testifiethat her eyes were focusedtbe entrance, not the sidewalk;
(4) Plaintiffs hands were full and she wagdkiag on her cellular pone instead of taking
precautions walking in the icy conditions; (5amltiff's friend, Diana Black, testified that she
could see the ice if she looked at the groumdt tne (6) Holiday Inn’s security guard on duty
testified that the ice was visiblil. at 8-9. Holiday Inn argues thtitese facts, taken as a whole,
establish that “one exercisimydinary perception[,] intelligece[,] and judgment would have
seen the ice and, therefore, it was open and obvitdisat 9. As a result, Holiday Inn alleges it
did not owe Plaintiff a duty toither remove the ice or warn her of the hazardous condition.

In response, Plaintiff arguesathgenuine disputes of matarfact exist over whether the
open and obvious doctrine bdrability. Plaintiff's argumentfocuses on the following: (1)
Holiday Inn employees directed Plaintiff totenher room through an outside entrance, which

the hotel knew to be icy; (2) Plaintiff wamfamiliar with the property, having never walked

2 Defendants’ failure to cit&entucky River Medical Ctr. v. McIntasdil9 S.W.3d 385, 388 (Ky.
2010), is perplexingMcintoshis, perhaps, distinguishable fragreen(as Defendants argue).
But, McIntoshand its progeny undoubtedly change llindscape of the open and obvious
doctrine in Kentucky. No doctrinal discussiomaegw be complete without accounting for this
case.

% There is no evidence of recasupport thisssertion.
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through the parking lot before; )(3he sidewalk, which was deast partially cleared, gave
Schmidt a false sense of security; (4) Plains distracted by circumstances outside her
control, like ensuring she was at the right ante and manipulating her key and hotel property
map; and (5) the ice patch was not obviouldtel guests. DE #54 (Response) at 13-18. Third-
Party Defendant, Bulls Eye Lawn and Landsgaplso responded, joining in Defendants’
argument and further alleging that Plaintiff's in@s resulted from her own distraction. DE #52
(Third-Party Defendant Response). In reply, Defetslargue that the Cdwhould not consider
Plaintiff's Response because it was 1a@nd that Plaintiff's Response fails to allege genuine
disputes of materidhct. DE #55 (Reply).

Under Kentucky law, “[a]s a geral rule, land possessors owe a duty to invitees to
discover unreasonably dangerous conditions on tie d&d to either correct them or warn of
them.” Kentucky River Medical Ctr. v. McIintgsB19 S.W.3d 385, 388 (Ky. 2010) (citifgprry
v. Williamson 824 S.W.2d 869, 875 (Ky. 1992)). Kentuclgcognizes a limitd exception to
that rule—the open and obvious doctrine—whpmiovides that possessors are not liable to
invitees that are injuckby open and obvious dangelid. (citing Restatement (First) of Tor&
340 (1934)). Natural outdoor hazards can fall imitthe open and obvious doctrine: “natural
outdoor hazards which are as obvious to artéevas to the owner dhe premises do not
constitute unreasonable risks to the former Whiwe landlord has a duty to remove or warn
against.'Green 30 S.W.3d at 186.

On this record, whether the risk was open aldous is a fact quésn. Plaintiff arrived
at the hotel at 8:30 p.m. innlaary. Although she acknowledges tha entrance did have some

light, the nighttime conditions may have reasonabipacted her ability to perceive the ice

* The Court, preferring a merits resotutj considers the marginally tardy filing.
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patch. The plaintiff inGreenfell at 1:30 p.m., unquestionablydaylight hour even in winter
storm conditions.Green 30 S.W.3d at 186. Further, the exteof the exterior entrance’s
illumination is unclear. Plaintiff affirmed that there was “some kind of light” that enabled her to
see the letter “H,” DE #49-12 (Schmidt Depo.),,dotwhat extent, iiny, the darkness diluted
the open and obvious nature of the ice is a quetiothe jury. Further, Plaintiff testified that
she saw ice and snow in the padklot, but that once she got to the sidewalk she was looking
down in front of her and did not saay ice in front of the doorway. DE #54-1 (Schmidt Depo.)
at 21, 26. She viewed the walk as “very cleand showing signs of having been shoveled and
salted. InGreen the plaintiff acknowledged that thsidewalk w[as] icy and slippery.Green

30 S.W.3d at 186. A jury, not the court, must eaté Schmidt’s credibiy and the accuracy of
her statements.

Importantly, Green involved ongoing precipitationld. (“[Plaintiff] admitted that the
weather conditions were poor that day, with aliéing periods of snow and freezing rain.”). In
the instant case, although Lexington continueduifer the after-effects of a winter storm, the
area received only trace amounts of snaw precipitation on Janua9, 2009, and received
.01 inch of precipitation and .80dh of snow on January 30, 2009, the date of Plaintiff's fall. DE
#49-4 (Weather History). Further, Plaintiff testifighat the main roads were clear on her way
down from Cincinnati, DE #54-1Schmidt Depo.), and the recodbes not reflect that the
weather was bad when Schmidt fell. Thus, thiettally impossible” situation to “maintain[] a
constant watch” that the landowner facedG@reenis not present in the instant casg&reen
S.W.3d at 187.

In Green one of landowner’'s employees spread a melting agent on the sidewalk three
times the morning of Green’s fall, but Green testified that “she did not see any salt on the
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sidewalk or notice that any measures hadrbtaken to clear away the snow and itek.at 186
However, Schmidt described the sidewalk astbut “clear.” DE #54-1Schmidt Depo.) at 26.
She was able to roll her suitcased though she testifiglat snow was to the right and left of
the sidewalk, she denied seethg ice patch on the sidewalk. at 24, 26. Diana Black testified
that she could see the ice only if she “walkgdon it and looked for it,” noting that she would
not have seen the ice had she not been ngokor it. DE #54-4 (Black Depo.). Black also
relayed going back to look at the H entrancerItitat night and witnessing another guest fall on
the same patch of iced. at 28. Both Schmidt and Black’s testiny as to the relative clarity of
the sidewalk leading up to the entrance, as contrastok six-foot ice sheelirectly in front of
the entrance, undercutgtlmbviousness of the risk.

Further, Holiday Inn clearly undeak snow and ice removal measuteSchmidt
testified that at least portioms the parking lot wer@lowed, and she desbed the sidewalk as
“very clear.” DE #54-1 (Schmidt Depo.) at 26.€Thhotos also supportahthe sidewalk had
been plowed or shoveled and also that the sidewaliit from wet, clear, and salted to a sheet of
ice directly in front of the door, the one placéa@el guest might logically assume to be the

clearest, safest area of 4heeDE #54-4 (Photos).

> The extent of Holiday Inn’s snow and icen@val on the day of Plaintiff's fall is unclear.

James Springer testified in depas that he used Ice Foe, a melting agent, on the sidewalks the
morning of Plaintiff's fall. DE#54-2 (Spring Depo.) at 45. The Court previously denied Bulls
Eye’s motion for summary judgment, finding that genudsputes of materidhct exist as to the
extent of Bulls Eye’s snow and icemeval on January 30, 3009. DE #51 (Memorandum

Opinion and Order). The record indicates g@heone treated the sidewalk, but Holiday Inn

told Plaintiff it had “run out” of salt at sonpoint on the fateful day. DE #54-1 (Schmidt Depo.)

at 19.

® The Court does not decide whether the phatmsid be admissible, but the Court deems them
sufficiently authenticated under Rule 56.



As Kentucky has long held, “[W]hether a natuhazard like ice or snow is obvious
depends on the uniquadts of each caseSchreiner v. Humana, Inc625 S.W.2d 580, 581 (Ky.
1981) (reversing summary judgment on open and onfsviin part because of “[plaintiff's]
testimony that the ice was not visildad the walkway appeared cleard; (“[Clonstruing the
facts more favorably for [plaintiff], [the courfind[s] a genuine issue exists as to whether
defendant knew of a dangerous condition whigts not obvious to [plaintiff].”). Other cases
recognize that whether a hazard is “open andoois” is a fact question properly submitted to
the juryif there is a genuine factual dispuee Kromer v. Med. Foundf Jefferson Med. Soc.,
Inc., 2005 WL 327267, at *3 (Ky. Ct. App.) (notirthat “testimony and estence created an
issue of fact regarding whether thiaimed risk was open and obviousHarter v. Roetting
2003 WL 22927750, at *1 (Ky. Ct. App.) (referemg the trial court’s “open and obvious”
finding: “Although appellant is righthat this is angsue of fact, there w®ano genuine issue in
this case as to whethemias an open and obvious hazard.”).

On this record, the Court cannot say as a maftaw that the hazard Schmidt faced was
open and obviouSAlthough Lexington was unde state of emergenéyDE #49-3 (Exhibit:
Major Disaster Declaration), little to no precipitatifell the day prior to othe day of Plaintiff's
fall. Schmidt encountered clear roads on herdngd was not aware of the storm’s severity in

Lexington. DE #54-1 (Schmidt Pe.) at 16, 18. Plaintiff fell at night on a sidewalk that

" Plaintiff contends that a matalidispute exists over whether “the ice formed as a result of
refreezing or ponding due to a degsion in the pavement,” but staéls to allege any facts that
would support such an allegation. DE #54 (RespoasdR-13. Further, she does not allege a
design defect claim. Plaintiff did testify in deposition that the area leading up to the entrance
“seemed unlevel,” but she allegase competent proof. Plaintiff's sloppy attempt to create a
factual dispute aboutéh'natural” formation of the hazard fails.

8 Plaintiff argues that she did nkow that the city of Lexingtohad been declared a state of
emergency. DE #54 (Response) at 2.
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appeared to have been cledreg to the six feet of ice directly in front of the entrance. She
further testified that she did not see the icgu& must assess the obuisness of the risk.

B. Duty Post-Mclntosh

Even if the ice was open and obvious, theu€ also finds thathe Kentucky Supreme
Court’s holding inKentucky River Medical Center v. Mcintosbnders summary judgment
inappropriate Kentucky River Medical Ctr. v. McIntgsB19 S.W.3d 385, 388 (Ky. 2010). In
Mcintosh the court queried whether the applicéypibf the open and obvious exception to a
paramedic who fell on an unusual curb while rngha critically ill patiehinto the emergency
room was a question of fact for the jutgl. at 393-95. There, the court found that the hospital
owed plaintiff a duty because her injury was feesble due to the high teatial for distraction.
Id. at 393. The opinion steed the context of plaintiff's injurffrushing a critically ill patient
into a hospital”) and its impact on foreseeabilitjPlaintiff's need to hurry patients into the
emergency room] is another reasthis injury is foreseeable and that a duty existed in this
case.”). ld. at 394. The Kentucky high court plainembraced the influence of modern

comparative fault principles in this context.

°In Estep v. B.F. Saul ReBktate Investment Try843 S.W.2d 911 (Ky. Ct. App. 1992), the

court reversed summary judgment in part beeahe defendants undertook to clear their

sidewalks of snow and ictd. at 914. Because the possessmted, they “must act in a

reasonable manner or bellia for their failure.”ld. (quotingLouisville Cooperage Co. v.

Lawrence 230 S.W.2d 103, 105 (Ky. 1950)). Here, Satrgenerally knew about the parking

lot conditions, but (per her testimony) she did not know about the ice sheet covering the entrance
that Holiday Inn directed her to use. Holiday lundertook (at some point) ¢tear its sidewalks,

and it thus was duty-limd to act reasonabl@reen contrasting=step said that plaintiff was
“unaware of the transparent layer of ice on the seemingly clear sidewalk until she stepped upon
it, even though she was aware of the generally icy andysoomditions then existing.'Green

30 S.W.3d at 187 (quotingstep 843 S.W.2d at 913). Thiseated a triable issue on the
“obviousness of the hazardd.
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Consistent with that view, the court foundathplaintiff, “in turn, had a duty to act
reasonably to ensure her own safety, heightdnether familiarity with the location and the
arguably open and obvioumture of the dangerld. at 394. The court uplkethe trial court’s
denial of directed verct and judgment notwithahding the verdict mains, finding that genuine
issues of material fact wengoperly submitted to the juryd. at 395.The court found this
approach consistent with Kentuckygsmparative fault doctrine, stating:

The lower courts should not merelyoéd a danger asobvious” and then

deny recovery. Rather, they must asletier the land possessor could reasonably

foresee that an invitee would be injdrey the danger. If the land possessor can

foresee the injury, but nevertheless failsake reasonable precautions to prevent

the injury, he can be held liable. Thukis Court rejects the minority position,

which absolvesipso factg land possessors from liabilityhen a court labels the

danger open and obvious.

Id. at 392. Thus, “the analysis recognizes thatrisk of harm may be foreseeable and
unreasonable, thereby imposing a duty on thendiefiet, despite its patéally open and obvious
nature.”ld. at 390-91.

Mclintosh held that foreseeability may exist when the possessor “has reason to expect
that the invitee’s attention may kléstracted, so that he will hdiscover what is obvious, or will
forget what he has discovered, or fail to protect himself againstld.”at 390 (quoting
Restatement (Second) of Togt843A(1) (1965)). Further, liality may be imposed if the land
possessor expects that the invitee “will pratée encounter the known or obvious danger
because to a reasonable marhis position the advantages dbing so would outweigh the
apparent risk.1d. (quotingRestatement (Second) of Tagt843A(1) (1965)).

Plaintiff argues that her injury was foreseeable because Holiday Inn should have
anticipated that Plaintiff would be distractétthile Holiday Inn had naeason to believe that

Schmidt would not be tendingd‘teach step she was taking]” at 393, several factors lead the
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Court to believe that Schmidt's injury may have been foreseeable. Deferideasthat
entrance H was icy: Plaintiff testified that following her fall she complained to a hotel desk clerk
about the icy conditions and the clerk told her pthdividuals had also complained about ice at
the H entrance. DE #54-1 (Schmidt Depo.) atsEg alsdE #54-4 (Black Depo.) at 27, 29 .

Defendants’ Motion also alleges that “Plaintiff had walked across the parking lot three
times and the sidewalks surrounding the #ji Inn twice prior toher fall.” DE #49-1
(Memorandum) at 8. Defendants proviae support for this statemerttpwever, and Plaintiff's
Response alleges that prior to January 30, 2009, she had never been (1) to the Holiday Inn or (2)
on the subject sidewalk. DE #54 (Response)Giren the plaintiff was “thoroughly familiar
with the structure.’Green 30 S.W.3d at 186. Schmidt’s laok prior knowledge of the hotel
grounds is a factor the jury musinsider in evaluating foreseeability.

If the hotel knew generally about the bad conditions and specifically about the danger at
Entrance H, and yet sent Schmidt directlythat entrance, the ensuing harm arguably was
foreseeable. Schmidt did not know the hot8ased on Schmidt's testimony, the hotel desk
clerk directed her exclusively to Entrance H asway to her room. Neither party attached the
clerk’s deposition to the summajydgment briefing, but the Court has reviewed it as part of the
pre-trial filings. Dustin Cook indicates no memarfythe interaction but says he “should have”
directed Plaintiff to an dgrior and interior path.DE #77 (Cook Depo.) at 3&e certainly
would have showed the exterior path as the “closest entrance to [her] room” and the “easiest
way.” See idat 24. The key in this context, howevisr Schmidt’'s testimony. She testified that
Cook only showed her the dangerous exteridrance. DE #54-1 (Schmidt Depo.) at 19.

A land possessor and invitee being on eqo@alifig (so to speak) relative to an open and
obvious danger is one thing. A pessor that knows amea is dangerous agdt tells an invitee
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to encounter the danger is a different mattde hotel surely codl foresee that a guest,

unfamiliar with the premises, would trust and fellthe hotel's entry advice, advice that later
proved bad. The jury may blame Schmidt for somallasf the event, but it is the jury that must
make the assessment.

Based on this analysis, a jury must deteemwhether Holiday Inn had “reason to expect
that [Schmidt would] proceed to encountex kmown or obvious danger because to a reasonable
man in his position the advantages of doing so would outweigh the apparentResdtdtement
(Second) of Tort§ 343A.

An example from 8 343A is illustrative:

A owns an office building, in which he rents an office for business
purposes to B. The only approach to tifigce is over a slippery waxed stairway,

whose condition is visible and quite obvioGs.employed by B in the office, uses

the stairway on her way to work, slips onaihd is injured. Her only alternative to
taking the risk was to forgo her employmheA is subject to liability to C.

Id. cmt. F, illus. 5;see also Wallingford v. Kroger Go/61 S.W.2d 621 (Ky. Ct. App. 1988)
(reversing directed verdict and remanding for ’siconsideration oEomparative negligence
when employee was forced to use icy rampdbver goods to grocer and grocer was on notice
of snow and ice on the rampgt. at 624 (“Our ruling . . . only underscores the widely applied
rule that all persons should egese ordinary care fathe safety of others who foreseeably may
be injured by theirs acts or omissions.” (citaiammitted)) . Schmidt asserts that she was given
directions that forced her toatrerse the hazard or forego thrdy known route of getting to her
room. Taking the record as a whole, the Court fiaadiact question regarding the applicability of

Mclintoshs second exception, or intentionally encoumigra risk despite knowtlge of that risk.
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As the Commentary further states,

In determining whether the possesswrland should expect harm to

invitees notwithstanding the known or obus character of the danger, the fact

that premises have been held open tovibgor, and that he has been invited to

use them, is always a factor to be ¢desed, as offering some assurance to the

invitee that the place has been prepdoedhis reception, anthat reasonable care

has been used to make it safe.

Restatement (Second) of Togt843A cmt. G.. This is pre@ly the case here, where the hotel
knew well the risk and sent Schmidt on a path éisatired she would have to traverse the risk (or
figure out on her own a differentgpd. It is no surprise that Bmidt forged on as the possessor
counseled.

The Court’s summary judgment conclusiorsigoported by the string of recent Kentucky
cases attempting to flesh ddcintoshis impact on the open and obvious exception’s landscape.
In both Faller v. Endicott-Mayflower, LLC2011 WL 2582339 (Ky. Ct. App.) arshelton v.
Kentucky Easter Seals Society, Jri2011 WL 2496182 (Ky. Ct. App.), the Court applied the
MclIntoshframework strictly® In Webb v. Dick’s Sporting Good8011 WL 3362217 (Ky. Ct.

App.), the court applieMcintoshmore generally, stating:

%1n the aptly styledraller v. Endicott-Mayflower, LLC2011 WL 2582339 (Ky. Ct. App.), the
court refused to apply either exception, esteely opining about #hrationale behintcintosh
Id. at *4-*5. In Faller, plaintiff tripped over a threshold mkad with yellow- and black-striped
caution tape while leaving a restaurddt.at *1. She was leaving the restaurant, which she had
frequented many times before, after auesdy lunch and without time constraifd. Based on
the factual differences between Faller’s injury and plaintiff's injurilzintosh the court upheld
summary judgment for the defendalat. at *5.

In Shelton v. Kentucky Easter Seals Society, Bid1 WL 2496182 (Ky. Ct. App.), the
Court of Appeals of Kentucky found that defendant did not owe a duty and that neither exception
to the doctrine applied. I8helton plaintiff visited her husbanid the hospital and tripped over
wires that were next to his bdd. at *1. The court refused tggply either exception of the open
and obvious doctrine, highlighting the situatibd#éferences between gintiff’s injury in
Mclintoshand Mrs. Shelton’s injuryid. at *3 (“Mrs. Shelton failed tgive evidence that she was
acting under any stress or time coasits when she tripped and fell.igl, (“Mrs. Shelton has
not shown that there was any urgent need fotdhapproach her husband’s bed that day.”).
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Based on our reading ®cintosh a trial court is required to determine whether

the landowner met its duty farotect the invitee in altircumstances where it is

foreseeable that the invitee might: bestdicted; realize there is a danger but

forget about that danger; or chooseigoore the danger because the benefit

outweighs the risk.
Id. at *3. The plaintiff inWebbfell near the entrance of a lyuesetail store on a floor that was
slick from rain.Id. at *1. The court denied summanydgment, finding thait was foreseeable
that plaintiff would appreciate the wetnessttd floor but proceed into the store anywily.at
*3. The Court agrees withebbs view thatMcIntoshstates categorical principles

Nothing in the plain language d®fcintoshlimits its holding to man-made hazards or
emergency situations. Further, followingeblh federal courts in Kentucky have also applied
Mcintoshmore generallySee Lahutsky v. Wagner Moving & Storage,,18011 WL 5597330
(W.D. Ky.) (denying summaryudgment after a plaintiff slippeand fell on an exterior icy
stairway);see also Powers v. Tirupathi Hospitality, LLE001 WL 251001, at *4 (E.D. Ky.)
(“[T]he Court concludes that the KentucBupreme Court intended for its decisiorMalintosh
to apply to all premises owner liability claimscluding cases involving purportedly open and
obvious natural outdoor hazards.ig; at *5 (“Applying Mcintoshto the case dtand, it is clear
that, under Kentucky law, the question of whetthe icy parking lot was an open and obvious
hazard is a question of fact to be resolved byya")urOn this record, a jury must decide whether
the ice was open and obvious and, if so, whethem&it acted reasonably in proceeding to cross
it anyway.
V. Conclusion

Whether the ice was open and obvious is adaelstion. Alternatiely, the real question
is foreseeability: if th ice was open and obvious, Holiday kil may have reasonably foreseen

that Schmidt would fall. Undévicintosh the jury must sort out thedacts and related questions.
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Therefore, for the reasomgscussed above, the CoENIES Defendants’ Motion for
Summary Judgment (DE #49). Gims record, judgment for Defendants as a matter of law is
inappropriate.

This the 8th day of February, 2012.

Signed By:

Robert E. Wier 4%/

United States Magistrate Judge
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