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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

VIRGINIA S. CAUDILL,
Petitioner, Civil No. 5: 10-84-DCR
V.

JANET CONOVER, WARDEN, MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Respondent.

In 2000, Virginia Caudill and her co-Defemdalonathan Wayne Goforth were convicted
for the 1998 robbery and murder of Lonetta WhiBath were sentenced to death. Caudill filed
a petition for habeas corpus relief in thisutt in 2010, claiming that: (i) she was denied the
effective assistance of counsel) {he prosecutor engaged in seleacts of misconduct; and (iii)
the trial court committed numerous errorsclimling the improper exclusion of mitigating
evidence and giving impper jury instructions. [RecorddN 1] As explained fully below,
Caudill has not provided any reasto grant the relief sought.

l.

The following description of the relevant fags derived largely &m the Supreme Court
of Kentucky’s opinion in Caudill's direct appe&audill v. Commonwealfhl20 S.W.3d 635
(Ky. 2003). At the time of the murders in mharch, 1998, Caudill had been living with Steve
White. On March 13 or 14, the couple argaddut Caudill’'s drug usend Caudill moved out
of his home. When Caudill went to a n@arcrack house, she encountered Goforth, a prior
acquaintance whom she had not seen in fifiggars. On the afternoon of March 14, Goforth

drove Caudill to the home of Lonetta Whiteg& White's 73-year-old mother. Once there,
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Caudill convinced Lonetta White to give her $20$80 to rent a hotel room for a night. But
after getting the money, Caudill returndthe crack house and bought cocaine.
Around 3:00 a.m. on March 15, Caudill and Gtfareturned to Lonetta White’s home.
One or both bludgeoned Lonetta White to deatit trial, each blamed the other. Caudill
contended that Goforth was the sole or primary agiarticipant in the crimes. She testified that
she went to the door and asked White for mooaey to rent a room while Goforth remained out
of sight. Caudill contended that when White turned to get the money, Goforth attacked the
elderly woman without warningWhen White begged Caudill for help, Goforth allegedly took
Caudill to a separate room and tied her hands together. After Goforth killed White, he ransacked
the home, and took the jewelry, guns, and a nuo&it he found and putdmm in his truck.
Caudill testified that Goforth wrapped Whitddsdy in a carpet, and comaed her to carry the
body and load it into theunk of White’s car. The pair ém drove White’s car and Goforth’s
truck to a vacant field where Goforth doused Whiteehicle with gasohie and set it on fire.
Conversely, Goforth contended that the roles were reversed, with Caudill acting as the
lead participant in the crimes. He testified that Caudill told White that they were having car
trouble, but once inside her home, Caudill dede more money. When White refused, Caudill
hit White in the back of the head with a hammer that she had taken from Goforth’s truck. When
Caudill continued to beat White with the hammer, Goforth alleged that he walked into the living
room, sat on the sofa, and coresield what to do next. Accordj to Goforth, it was Caudill who
ransacked the home, loadec thoods into his truck, wrapgpeéVhite’s body in a carpet, and
convinced him to load the body into the trunk of White’s car. The two then drove both vehicles

to a vacant field, where Caudill doused Whitgomobile with gasoline and set it on fire.



When questioned by police on the evening of March 15, Caudill denied any involvement,
stating that she had been with Goforth. Bubbelaw enforcement could question Goforth, the
pair left Fayette County, and latied the state. The two firstowed to Ocala, Florida, and then
to Gulfport, Mississippi. Caudill then movday to New Orleans, Louisiana, where she was
arrested six months after the murder. At that time, Caudill admitted she was present when White
was Kkilled, but contended thaboforth was the murderer. Goforth was arrested shortly
thereafter, and asserted that Caudill andigidentified African-American male had committed
the murder.

During the trial in February 2000, two jaduse informants tesifd that Caudill had
confessed to her participation in the murdédthaugh each gave incastent details of the
events. Cynthia Ellis testified that Caudill told her that, when White refused to give her money,
Caudill pulled a clock off the wall and struck herce on the head. Julia Davis testified that
Caudill told her that she broketo the victim’s home to steanoney for drugs, but when White
discovered her, Caudill killed her, stole her gl jewelry, and set fire to her vehicle.
Following trial, a jury convictedboth Caudill and Goforth of nnder, first degree robbery, first
degree burglary, second degraeson, and tampering with phyal evidence. Each was
sentenced to death.

Caudill's conviction and sentencevere affirmed on direct appealCaudill v.
Commonwealth120 S.W.3d 635 (Ky. 2003Caudill 1), and following state collateral review
proceedingsCaudill v. CommonwealtiNo. 2006-SC-000457-MR, 2009 WL 1110398 (Ky. Oct.
29, 2009) Caudill II). Caudill then sought baas relief in this Court pursuant to 28 U.S.C. 8

2254, asserting eighteen grounds for relief,including subparts. [Record No. 1]



.

Before a federal court may grant relief lthsgon a claim presentad a federal habeas
petition, the petitioner must have presented ¢le@m to the state courts and exhausted all
remedies available in the states®m. 28 U.S.C. § 2254(b)(1)(AY.0 “fairly present” a claim to
the state courts, the petitioner must have ptesgethe state courts with both the legal and the
factual bases supporting the clairhilanna v. Ishee694 F.3d 596, 609 (6th Cir. 2012jit{ng
Williams v. Tayloy529 U.S. 420, 437 (2000)). Fair preséotaof a federal constitutional claim
requires the petitiongo make the federal basis of the claim explicit to the state court, either by
citing federal law or decisions of federal coulsincan v. Henry513 U.S. 364, 365-66 (1995)
(“If state courts are to be given the opportunitgoorect alleged violations of prisoners’ federal
rights, they must surely be dled to the fact that the prisoners are asserting claims under the
United States Constitution.”)Gatlin v. Madding 189 F.3d 882, 888 (9th Cir. 1999). If a
petitioner cites exclusively to state statutes statle court decisions, shaay fail to adequately
indicate that she was asserting a afimin of her federal civil rightsBaldwin v. Reesé41 U.S.

27, 33 (2004) (holding that a petitioner’s failureidentify a federal claim or to cite case law
which might alert the state court to the federatiure of a claim igot fair presentation)Gray v.
Netherland 518 U.S. 152, 163 (1996) (“[llis not enough to make a general appeal to a
constitutional guarantee as broad as due prdoeggesent the ‘substance’ of such a claim to a
state court.”) If theoetitioner has not exhausta claim, the federaourt may nonetheless deny
relief if the claim is withoutnerit. 28 U.S.C. § 2254(b)(2).

Exhaustion is an affirmative defense and rhaywaived if the respondent fails to assert
it. Smith v. Moore415 F. App’x 624, 628 (6th Cir. 2011)A“respondent failing to raise his

procedural default challenge waives it. ‘Tétate may waive a defense,’ including procedural



default, ‘by not asserting it.””)cfting Baze v. Parker371 F.3d 310, 320 (6th Cir. 2004)).
Additionally, if a petitioner's clan has been exhausted in the state courts, he or she bears the
burden of demonstrating any right to federal habeas reGeftner v. Mitchell 557 F.3d 257,

261 (6th Cir. 2009)quoting Caver v. Strayl349 F.3d 340, 351 (6th Cir. 2003)).

When a petitioner presents a claim to state courts but those courts do not address the
merits of the claim in any manner, the feddrabeas court evaluates the merits of the ctigm
nova Van v. Jones475 F.3d 292, 293 (6th Cir. 200 Maples v. Stegall340 F.3d 433, 436
(6th Cir. 2003) ¢iting Wiggins v. Smith539 U.S. 510, 531 (2003))De novoreview is only
appropriate if the petitioner affirmativehows that the stat®urt’'s decision “dichot involve a
determination of the merits of his claim,” suak where the state court denied the claim on
procedural groundsHarrington v. Richter  U.S. , 131 S. Ct. 770, 784-85 (2011).

Where the state courts adjudicated tha&incl presented for federal collateral review,
habeas relief is only available if the state ceud&cision was either “caatry to, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States[,]” 28 U.S.C. 254(d)(1), or “was based on an unreasonable
determination of the facts in light of the esitte presented in thea® court proceeding.” 28
U.S.C. 8§ 2254(d)(2). These two provisions cdilegdy require a “highly deferential standard for
evaluating state-court rulings, which demands that state-cousialeibe given the benefit of
the doubt.” Bell v. Cone 543 U.S. 447, 455 (2005) (internal gatxdn marks omitted). This
deference is required even where the statetcorovides no explanatn for its decision.
Harrington, 131 S. Ct. at 784.

To apply the deference required by 8 2254(d)¢lthe state court’s legal conclusions,

“clearly established law” refers to both bridghite rules and legal principles set forth in the



decisions of the United Stat&supreme Court, as of the time the state court rendered the
pertinent decision.Taylor v. Withrow 288 F.3d 846, 850 (6th Cir. 2002)illiams v. Taylor

529 U.S. 362, 412 (2000) (O’Connor, J., opinion & @ourt for Part Il). Conversely, “clearly
established law” does not includicta in Supreme Court decisiondd. Nor does it include
holdings from the federal courts of appelal. at 381-82.

A state court’s decision is “contrary”’t®@upreme Court precedeif the state court
reaches the opposite legal conclusion than there®ne Court has reached in a prior case, or
arrives at a different outcome whtre case presents a “set of miaiéy indistinguishable facts.”
Williams, 529 U.S. at 412. A state court’s decisieomgtitutes an “unreasonable application” of
Supreme Court precedent only if the issue presentsd e-sided that “there is no possibility
fairminded jurists could disagrdbat the state court’s decisi@onflicts with [Supreme Court]
precedentsHarrington, 131 S. Ct. 786 (“the state court’ding on the claim being presented in
federal court [must be] so lacking in justificati that there was an erravell understood and
comprehended in existing law beyond any possibility for fairminded disagreement.”);
Yarborough v. Alvaraddb41 U.S. 652, 664 (200Mtarris v. Haeberlin 526 F.3d 903, 909 (6th
Cir. 2008). Deference is requirédhether or not thestate court reveals which of the elements
in a multipart claim it found insufficient, for 84(d) applies when a ‘claim,” not a component
of one, has been adjudicateddarrington, 131 S. Ct. at 784.

A state court determination premised on a factual determination is “based on an
unreasonable determination of the facts” un8e2254(d)(2) only when it is “objectively
unreasonable in light of the evidence praed in the stateoart-proceeding[.]”). Miller-El v.

Cockrell 537 U.S. 322, 339 (2003). The stateurtofactual findingsunderpinning such



determinations are presumed correct absent eled convincing evidend® the contrary. 28
U.S.C. § 2254(e)(1)Ayers v. Hudsar623 F.3d 301, 308 (6th Cir. 2010).

If there were errors in the state court proaagdhe habeas court must determine if they
were “structural defects” or “trial errors.” Strucal defects, such aseldenial of the right to
counsel, defy analysis by “harmless error'nsi@rds and require reversal of the state-court
conviction. Brecht v. Abrahamsoib07 U.S. 619, 629 (1993). On the other hand, constitutional
trial errors must be assessed to determine if the error had a “substantial and injurious effect” in
determining the jury’s verdict or other case resulensen v. Romanowsk90 F.3d 373, 378
(6th Cir. 2009). If the error hddtle or no effect, then habeadie# should be denied. However,
if the habeas court finds itself in “virtual eguoise” regarding whetherererror had a substantial
influence on the jury’s verdict, it should grant the wid. (citing O’Neal v. McAninch513 U.S.
432, 435 (1995)). Finally, the Court metthat federal habeas relgdes not lie foerrors in the
application of state law unless such errdeny the defendant the due process right to a
fundamentally fair trial.Estelle v. McGuire502 U.S. 62, 68-70 (1991Brooks v. Andersqr292
F. App’x 431, 437 (6th Cir. 2008).

[,

Caudill's petition contains eigéé¢n distinct claims, not includj subparts. To facilitate a
clear and orderly discussion of the claims, eaditdaim will be addressed separately and in a
slightly different order than the orderwhich they are presented in the petition.

A. Claim 15 — Counsel Did Not Provide Ineffetive Assistance of Counsel In Moving
For Separate Trials.

Two weeks before trial (on February 2000), Caudill's counsel filed a motion for a
separate trial from Goforth, noting thaedause each defendant had accused the other of

committing the murder, their defenses werg¢aganistic. [TR 110-111] However, the pair
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proceeded to trial together. The motion i@snally denied on March 10, 2000, after the trial

had concluded. [TR 245] The Kentucky Suprebmart affirmed that denial on direct appeal,

concluding that, notwithstandinthe antagonistic defenses, the joint trial was particularly
appropriate because Goforth and Caudill weréeh davolved in the same series of events.

Caudill I, at 651.

At a pretrial hearing heldn February 9, 2000, Goforth movedlimine to exclude any
possible testimony from a numberinflividuals, including Caudiliwhich would indicate that he
had threatened them. Caudill was present duttie hearing, but neither she nor her counsel
indicated that Caudill had felt threatened by Goforth’s statements regarding his criminal past.
[DVD A-3, February 9, 2000, at 8:25-8:27]

During her direct testimony at trial, Caudilattd that, in the days following the murder,
Goforth became angry at her for talking to theqohnd telling them that she had been with him
the previous night. Caudill also testified thae $list became afraid of Goforth only after the
pair had left the state amliven to Ocala, Florida.

At one point Mr. Goforth had made a staient to me, and he had even, he told

me he was going to take me and put mehenrailroad tracks. He put me in the

car and drove me somewhere there was gaitread tracks. When we got to the

railroad tracks, he got out dfe car and told me to gettanf the car. | got out of

the car. | guess you could say | wdslstuck, froze you know, | really didn’t

know what to do. But Mr. Goforth had taken a hit of crack. And then he told me

to get back in the car. That's what, | gadghat’'s what Mr. West is really asking,

when | got afraid of him, was at that pgithat | felt that he was, might highly

likely harm me.

[DVD A-7, February 14, 2000at 16:02:03 - 16:02:50] Caudilater re-affirmed on cross-

examination that the point at wh she became afraid of Goforth was when he had taken her to

the railroad tracks. [DVD A-7, February 14, 2080,16:35:20 - 16:35:35 (“Q: And you say that



you were afraid of Mr. Goforth, that you were szhiof him?”; “A: At the point when he took
me to the railroad tracks, yes | was.”)]

But during her RCr 11.42 proceedings, Caualikged for the first time that she became
afraid of Goforthbeforethey left Kentucky, when he told héat he had previously been in
prison for armed robbery. In a verifiecatgment accompanying her RCr 11.42 post-conviction
motion, Caudill alleged that:

Before Goforth and I left K|ucky, Goforth told me thate had been in prison

previously for armed robbery. | thuslieeed that Goforth had a long history of

violence. This petrified mand made disobeying Goforthwishes to flee the state

with him a difficult task. | fead going against Goforth’s wishes.

[TR 488] In her collateral reviewroceedings, Caudill argued thhtad her trial counsel learned

of and disclosed this additional basis for fearing Goforth, her motion for a separate trial would
have been granted because admitting her testimony regarding it would have been unduly
prejudicial to Goforth. Thus, Caudill contenidener counsel’s failure to discover it quite
possibly changed the outcometloé entire case. [TR 459-60]

The Fayette Circuit Court rejected this olaifinding it incredible that Caudill would not
have volunteered this informan to her counsel. [TR 779]The trial court further noted
Caudill’s trial testimony that her fear of Goforth was based upon his coafiecthey had left
Kentucky at the railroad tracks. On appeal,Kkeatucky Supreme Court also rejected the claim,
concluding that: (1) Caudill's new allegation was contrary to the testimony she gave at trial; (2)
it was incredible to conclude that the causeCatdill's fear of Goforth was that she became
aware that he had committed an armed robbensyefore when he had just committed a brutal

murder only days before the pair fled the stateg (3) the information would not likely have

resulted in severance because Caudill'sgalien that she feared Goforth was properly



admissible against himCaudill 1, at *4. Caudill reiterates thidaim in her habeas petition.
[Record No. 1, pp. 105-108]

The Kentucky Supreme Court properly odgxl Caudill's claim that her counsel was
ineffective regarding this issue. To pafvon a claim that counsel was constitutionally
ineffective, a defendant must establish: (ljiaikent performance by counsel and (2) resulting
prejudice to the defendan&trickland v. Washingto66 U.S. 668, 687-88 (19B4To establish
that her attorney’s performance swdeficient, the defendant mus$tow that her counsel’s actions
were objectively unreasonable under prevailprgfessional norms, and overcome the strong
presumption that her attorney’s actions felthm the wide range ofeasonably sound trial
strategies.ld. at 668-89Railey v. Webp540 F.3d 393, 415 {16 Cir. 2008). Toestablish that
she suffered prejudice as a result, the defendargst show a reasonabprobability that the
outcome of the trial would have been differeabsent counsel's urgdessional errors.
Strickland 466 U.S. at 694Hodges v. Colsgn727 F.3d 517, 528 (6th Cir. 2013). These
standards apply on state review of a convictlout, on federal habeas review the standard is
“doubly deferential”’. “When 8§ 225d] applies, the question it whether counsel's actions
were reasonable. The question is whether theamyigeasonable argument that counsel satisfied
Stricklands deferential standard.”Harrington v. Richter  U.S. |, 131 S. Ct. 770, 788
(2011);Hodges 727 F.3d at 534.

This Court agrees with the Supreme CourKehtucky that Caudill failed to show either
deficient performance or prejudice.hds, her claim would fail under everda novostandard.
And affording that court the deference to whit is due under § 2254(d)(1), her request for

federal habeas relief is plainly unavailing.
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First, Caudill failed to showhat her counsel’'s performesm was deficient. During the
trial, Caudill's counsel questioned her about, areltelstified regarding, héear of Goforth. In
preparing for trial, either Caudill volunteered information on this topic to her counsel, or he
elicited it from her. Whichevearanspired, it was incumbenpon Caudill to provide him with
all information that could reasoplg be considered pertinent this topic to permit her own
attorney to adequately prepafor trial. If, as Caudill contended in her February 11, 2005,
affidavit, she was afraid of Goforth before they fled the state because of his revelation regarding
his criminal record, it was her obligation to dase that information to her attorney. No
standard of reasonable professional conduqtires defense counsel to make wild guesses
regarding each and every conceivable fact or safrb@ther information from his client after it
has been made clear to the defenidhat the topic is of interesv her attorney as a possibly
useful line of defense. It Bue, of course, that a defendastnot obligated to provide her
counsel with all of the factsesessary for her own defens€f. Vasquez v. Bradshas45 F.
App’x 104, 116 n.2 (6th Cir. 2009) (“While we arengyathetic to the defense attorney who has
a client that will not help, we do not believe @ases to support the proposition that a defendant
gets only the defemesthat he is capable of providing personally.”) But it is equally true that
counsel may reasonably rely upos klient to tell him anything ghknows of facts that even a
layperson would know supports adi of defense that counselshalready made quite clear he
intends to pursue at trial. This is particljairue where, as her¢he defendant is the only
person who is or could know the fact at issti¢the Supreme Court of Kentucky’s determination
that her counsel's performance was not defitiwas not an unreasonable determination of

federal law unde$trickland
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Second, even had Caudillsounsel elicited this information from her, reasonably
competent counsel would likely not have preseithés testimony in support of the motion for a
separate trial because it lacked credibility avas contrary to her other testimony. As the
Supreme Court of Kentucky pointed out, it was simply incredible for Caudill to assert that the
source of her fear of Goforth was not the bratarder she allegedly Hawitnessed him commit,
but her newfound awareness that he had haded for an armed robbery committed years
earlier. Caudill Il, at *4. While knowledge of the priorleay may have convinced Caudill that
Goforth’s recent murder was not an isolated @ictawlessness, both the recentness and the
severity of Goforth’s actions in murdering Whrendered the crimes of his distant past matters
of trivial significance as indicators of his curt@angerousness. Furtheffering this testimony
in support of the motion to sever would also heestradicted Caudill’'s own trial testimony that
she became afraid of Goforth when he threatéoe her to railroadracks well after they had
left the state. Accordingly, Caudill failed seemonstrate prejudice resulting from counsel’s
failure to elicit this information from herelsause, even had he done so, it is unlikely that
reasonably competent counsalwd have utilized informatin destructive to the case.

Finally, Caudill failed toshow prejudice from her oosel's allegedly deficient
performance. Caudill contends that she wasudiced because the trial court would have
granted her motion to sever had she suppaitetdth evidence that she felt threatened by
Goforth, testimony she contends was admissibut which would necessarily have been
excluded as unduly prejudicial absent separate trials. [TR 105] However, the trial court
permitted Caudill to testify that Goforth hadeghtened her directly, something it would not have
permitted had it felt such testimony unduly prigial to Goforth. [DVD A-7, February 14,

2000, at 16:02] Likewise, the Supreme Courtkeintucky found their joint trial was proper
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under Kentucky law.Caudill 1, at *4. Finally, Caudill offersiothing but her own conclusory
assertion that there was a reasonable likelihood that the outtfothe trial would have been
different had the circuit court granted her a sdparal. She offers no explanation whatsoever
why this is so, nor is an explanation self-evident. e Thupreme Court of Kentucky’s
determination that Caudill failed to show easonable likelihood that the outcome would have
been different had the information been elicisedd presented in support of her motion for a
separate trial was not an incorrecuareasonable application of federal law.

B. Claim 10 — The Prosecutor Did Not ViolateBrady By Failing To Disclose The
Terms Of Deals With Hlis, Davis, And Holden.

Caudill contends that the prosecution violaBrddy v. Maryland 373 U.S. 83 (1963),
when it failed to disclose the terms of iégreements - to either pursue lesser charges,
recommend shorter sentences, or provide othercerdants to testify - with witnesses Jeanette
Holden, Cynthia Ellis, and Julia Davis, for us® impeachment evidence against them. [Record
No. 1, pp. 79-80]

On the second day of trial, the prosecution called Jeanette Holden to testify. Holden
lived in the house where Caudill had stayed on occasion in the days before the murder, and
testified that, shortly before the murder, Caudill had asked her if she was willing to hurt
somebody in order to get some money. Holdetifiexs that she declinethe offer. [DVD A-6,
February 10, 2000, at 16:34-16:39] Holden furthestified that a few days later, she saw
Caudill carrying a bag of clothing into the housghortly thereafter, police came to the house
looking for Caudill and drove her away. Holdenitest that she then found a pack of cigarettes
near a crack pipe Caudill had left on a coffddeaand that the pack had some blood on it and

contained jewelry. [DVD A-6, February 10, 2000, at 16:44-16:47]
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On cross-examinatiortloldenadmitted that she dabeen convicted o felony, and that
she wished to be able to tell the parole board in the futatestie was a cooperating witness in
the case. [DVD A-6, February 10, 2000, at 16:5%664p: She further testified that she did not
get probation or a reduced semte as a result der testimony. [DVD A-6, February 10, 2000,
at 17:02] Prior to Caudill’s trial, Holden watarged with and pled guilty to drug trafficking
charges. During Holden’s sentencing, defermesel and the prosecution agreed that “there are
some additional charges that are being heldtHgy police departmerthat are not going to
brought against [Holden] if she pleads.” [DVD Video Exhibit Parts 1-4, January 28, 2000, at
02:54:45-:52]

On the third day of trial, the prosecuti@alled Cynthia Ellis to testify. Ellis was
incarcerated in the same unit of the Fayette County Detention Center as Caudill. At trial, Ellis
testified that while both were incarcerated, Caudill had confided in Ellis that she had struck
White with an object she had pulled from thdlwabbed her, and disposed of the body. [DVD
A-6, February 14, 2000, at 11:53-11:58] On crosmagration, Ellis stated that she spoke with
Detective Lyons in April 1999 and that chargestfeeft by deception werstill pending at that
time. However, Ellis further indicated that sthed already agreed to do a plea bargain.” [DVD
A-6, February 14, 2000, at 12:01-12:0&urther, Ellis testified thdthe detective made it very
clear before | ever really gabém any testimony that there wamne deals to be made at all’, and
that Lyons told her that he ditbt have anything to do with deciding whether she could or would
receive any favorable treatment on her chargesxtchange for her statements or testimony.
[DVD A-6, February 14, 2000, at 12:02-12:08Yhen Ellis was sentenced on August 16, 1999,
the prosecutor told the judge:

The position we always take in cases is that we do not take a position on

probation ... However, in this case, | did tell the defense attorney ... as part of the
plea bargain, that | would approach aimform the Court that she has been
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cooperative with detectives on two di#at occasions ... no recommendation on

our part, we're just informing the Couttat she has beerooperating with the

Commonwealth ... we would notrag to reduce her charges ...
[DVD Video Exhibit Parts 1-4August 16, 1999, at 11:09-11:10]

Finally, the prosecution called Julia Davis to testify on third day of trial. Like Ellis,
Davis was incarcerated in the Fayette County Detention Center with Caudill. Davis testified that
Caudill told her that she had broken into White’sneowith the intent to steal money, but when
White saw her in the hallway, Caudill hit her ahén took jewelry and othes from the house.
[DVD A-6, February 14, 2000, at 13-13:32] When asked whhaenefit she had received in
exchange for her testimony, Davis indicated #ts¢ had received a two-year sentence for her
crimes but that she could have received aesmat from five to seven years. [DVD A-6,
February 14, 2000, at 13:32-13:33]

Caudill asserted nBrady violation on direct appeahut made a brief argument under
Brady on appeal from the denial of collateralief under RCr 11.42.Brief for Appellant
Virginia Caudill, Caudill v. CommonwealtiNo. 2006-SC-000457-MR, 2009 WL 1110398 (Ky.
Oct. 29, 2009), at pp. 30-31. The Supreme CobtiiKentucky, adhering to its precedent in
Bowling v. Commonwealti80 S.W.3d 405 (Ky. 2002), held thBtady imposed no duty to
disclose the plea agreements because they are matters of public record (and hence freely
available to defense counsel) under Kentucky. laBut even more fundamentally, defense
counsel was actually aware of the plea agreenammiscross-examined the witnesses at length
regarding their contents.Caudill v. CommonwealthNo. 2006-SC-000457-MR, 2009 WL
1110398, at *9 (Ky. Oct. 29, 2009).

The Supreme Court of Kentucky reasonablg aarrectly applied federal law regarding

this issue. As the Supreme Court explained long Bgady “arguably applies in three quite
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different situations. Each involves the discovery, after trial of information which had been
known to the prosecutidout unknown to the defenseUnited States v. Agurd27 U.S. 97, 103
(1976) (emphasis added). Regardless of theimistances of a particular case, the fundamental
inquiry is whether the omission deprivédte defendant of a fair trialld. at 108. The Supreme
Court of Kentucky concluded that no such degtion occurred here because information
regarding any favorable treatment given to testifying informants was public information
available for review by counsel for the dade, and because counsel obtained information
regarding the witnesses’ inteteons with the government andsed it as the basis for an
extensive attack on their credibyl This ruling was consistemtith precedent from the Supreme
Court and the Sixth CircuitMatthews v. Isheed86 F.3d 883, 890-91 (6th Cir. 2007) (holding
that “[w]here, like here, the factual basis for aiml is reasonably availablto the petitioner or
his counsel from another source, the governmeahder no duty to supply that information to
the defense. In other words, when the infation is readily availakl to the defense from
another source, there simply is nothing for gmernment to ‘disclosé) (internal quotation
marks omitted) citing Coe v. Bell161 F.3d 320, 344 (6th Cir. 1998)While Caudill suggests
that such a rule constitutes the sort of “defense due diligence” requirement rejdgtatksnv.
Dretke 540 U.S. 668, 696 (2004), the Sixlrcuit has held otherwiseSeeBell v. Bell512 F.3d
223, 234 (6th Cir. 2008) (holding that publicabiyailable sentencing records are Boady
material), and continues to firdrady inapplicable to eddence available tlough public records.
United States v. Taverd19 F.3d 705, 711-12 (6th Cir. 2013). Other circuits follow a similar
approach. Cf. Layton v. Phillips340 F. App’x 687, 689 (2d Cir. 200Parker v. Allen 565

F.3d 1258, 1277 (11th Cir. 2009).
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In addition, the Supreme o@rt of Kentucky also conetled that Caudill's factual
contentions that the witnessexeived certain benefiter their testimony are either refuted by
the record or are tode minimusto render to theitestimony on the subject inaccurate. With
respect to Holden, the statement made durimgskatencing that certaicharges against her
would be dropped “if she pleads”edrly referred to her plea gment in that case, and her
agreement to testify againstrheo-defendant in that preeding, not her testimony against
Caudill. The Supreme Court of Kentucky so helden addressing Caudill’s related claim of
prosecutorial misconduct.Caudill Il, at *9. This determinain is correct and is not an
unreasonable determination of the facts under § 2284(dIn short, because Holden received
no consideration for her testimony, there was nothing to disclose Bratbr

Next, it is clear that Elliglid not receive any concrete caleration for her testimony in
the form of an agreement to reduce charges or to a reduced sent@acglill 11, 2009 WL
1110398, at *8. As part of the plea agreement Wilis, the prosecution diagree to advise her
sentencing judge that she had been cooperatitity authorities in two criminal cases. The
prosecution did so, while expresdiating that it had not agreéal reduce charges against her,
nor would he make a favorable sentenciagommendation. [DVD \deo Exhibit Parts 1-4,
August 16, 1999, at 11:09-11:10]

It is questionable whether the prosecutiomhodest agreement to merely recite an
undisputed fact (i.e., that Ellisvas cooperating with other instigations) is of sufficient
impeachment value to Caudill to require disclosure uBdady. But assuming it did, Caudill
suffered no prejudice as a resuliThe prejudice analysis undBrady evaluates the materiality
of the evidence.” Jefferson v. United Stateg30 F. 3d 537 (6th Cir. 2013). In determining

materiality, “[tlhe question is not whetheretidefendant would more likely than not have
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received a different verdict with the evidence, Wwhether in its absence he received a fair trial,
understood as a trial resulting invardict worthy of confidence.”Kyles v. Whitley514 U.S.
419, 434 (1995). Here, the fact that this aspééillis’s plea agreement was not disclosed does
nothing to undermine confidencetime verdict. The jury was &ady aware that Ellis had been
charged with theft by deception, and the modest incentive offered by the prosecution for her
testimony (i.e., to simply advise her trial judtpat she was cooperating, while emphasizing that
he had not agreed to a favorable sentenciogmenendation) would hawone little if anything
to undermine her credibility. Where, as hefine potentially impeaching evidence was of
marginal significance,’Jalowiec v. Bradshaw657 F.3d 293, 313 (6th CiR011), failure to
disclose it does not underminentidence in the verdict, and Brady violation occurred.See
Byrd v. Colling 209 F.3d 486, 518 (6th Cir. 2000) (“where the undisclosed evidence merely
furnishes an additional basis on which to chakeagvitness whose credibility has already been
shown to be questionable or wisosubject to extensive attack by reason of other evidence, the
undisclosed evidence may be cumulatiand hence not material."9juoting United States v.
Avelling, 136 F.3d 249, 257 (2d Cir. 19988krawi v. Booker572 F.3d 252, 264 {6 Cir. 2009)
(holding that when “the jury laed substantial evidence of tpetential for a charge-reduction
deal,” the failure of the prosecution to disclase informal agreement with a witness did not
meet the prejudice prong of tiBeady analysis);Jefferson v. United States30 F. 3d 537, 551
(6th Cir. 2013).

Next, Julia Davis readily acknowledged thag $lad received a twoegr sentence instead
of a sentence of five to savgears. [DVD A-6, February4l 2000, at 13:32-13:33] Assuming
that the prosecution daan obligation unddBrady to disclose this fact notwithstanding its ready

and public availability, Caudill cannot show prejaliresulting from the failure to disclose the
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information. Davis acknowledged that she hadeived consideration ithe form of a lesser
sentence for her cooperation with the prosecution, permitting the jury to consider this evidence
for its potential impeachment valuKyles 514 U.S. 419 at 434 (“A ‘reasonable probability’ of a
different result is accordingl shown when the governnt&s evidentiary suppression
‘undermines confidence in the outcome of tinal.””). Because th jury was ultimately
presented with and could consider the impeachment evidadg requires, the Supreme Court

of Kentucky reasonably concluded that the resgltierdict remained one worthy of confidence.
Caudill II, at *9 (“The point was clearlrelayed to the jury that Davis did, in fact, receive a
benefit in sentencing due to heloparation with investigators.”).

C. Claim 6A — The Prosecutor’s Statemets During Voir Dire Regarding The

Juror’s Duty To Start With A “Neutral ” View Of The Case Until The Evidence
Is Presented Was Not Contrary To The Presumption Of Innocence.

At the commencement of trial proceedings February 7, 2000, a venire of potential
jurors was seated. Befoveir dire commenced, the trial court briefly explained the presumption
of innocence and that the burdehproof rested with the govement. The Court asked if any
member of the venire objected to these cotsxcefDVD A-1, February7, 2000 at 8:55 a.m.] A
number of the potential jurors in the veninglicated that they hadcehrd about the case. [DVD
A-1, February 7, 2000 at 9:08] The prosecution also explained that it bore the burden of proof,
which it had to meet by presenting evidence. [DVD A-1, February 7, 2000 at 9:11]

On direct appeal and in her petition, Caudill contends that the prosecution engaged in
misconduct by making statements dunry dire and in closing arguments at the conclusion of
the guilt phase that were intended to lessen,arettes of the jury, the standard of proof beyond
a reasonable doubt. During thar dire, the prosecutor stated:

How many of us can drive a car? Mostud, that's right. So if you got an

automatic transmission in order to go fang you put it in drive or one of those
other ones. If you want to go in reverse ypotiit in “R.” If you don’t want to go
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anywhere you leave it in park or put itneutral. What we’re looking for here is
... for people that are sitting in neufravho will make their decision about
whether they put it in drive or reverbased on what they hear from the witness
stand.

[DVD A-1, February 7, 2000 at 9:15] Caudill contks that these statements told the jury that
they should start the caséthvno presumption of innocence. [Record No. 1, p. 51]

Caudill argues that this attempt to lessen the burden of proof continued during the
prosecution’s closing argumenthe prosecutor stated:

I’m not going to offer you any definitioof reasonable doubfThe law doesn’t do
that; I'm not permitted to do that. Reasble doubt means what you may think it
means. It means a reasonable doubt.atWlkcan say though is that it doesn'’t
mean that just because there is a question about a case or some unanswered part
of a case, that there is automaticalyasonable doubt. Mr. Larson and | have
been trying cases probably betweenfarsmaybe 50 years. And | doubt that
either he and | know | have probablyee prosecuted a case where we knew the
answer to every single question thatld be asked about what happened. And
there’s lots of reasons. Primarily becalms of times, as in this case, the only
person that knows the answerthe question is one tfie defendants. And we
don’t have a way to open up their mind necelgsand draw outall the answers.

So is there a question abautase? Sure there can #end I'll say right up front

in this case, we don’t know and I’'m ngbing to stand up here and try and tell
you that we know exactly what happened in Lonetta White's house. We don’t
know that and we’re never going to kndvbecause the only two people, the only
two surviving people, that hold the answerthat question are those people right
over there.

[DVD A-8, February 16, 2000 at 11:03-11:04].ater during his closing, the prosecutor
commented:

What thing did either of them do or showarsdemonstrate to us that says they're
not guilty of this offense? One of the defense counsels said ‘You can't find them
guilty for what they did afterwards.” Well that's right. And if | were him, |
would’'ve pointed that out too. Thati®t the point though. Because we can’t
look into their minds and open them up and take them out and put some
instrument in there and tell us whatssia their minds, and the only reason, the
only way we can ever do that is to lookvalhat they did and how they acted.
Because when we look at what they didl avhat they acted that tells us what
their states of mind were. It's not thiey're guilty for running to Florida, it's

that it's guilty people who run to Florida.
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[DVD A-8, February 16, 2000 at 1A1-11:22] Caudill contend$at, through these statements,
the prosecutor intentionally and incorrectly defimeasonable doubt in such a way as to excuse
any deficiencies in his proofgarding the elements of the affees. And she separately argues
that giving any definition ofreasonable doubt” violates Kartky law. [Record No. 1, pp. 51-
52, 53]

On direct appeal, the Supreme Court of Kieky rejected Caudill’'s contention that these
comments were improper or impermissibly &df the burden of pwing her guilt beyond a
reasonable doubt. Regarding thegacution’s statements during their dire, that court held
that “[ijnforming prospective jurors duringoir dire that the court was looking for ‘neutral
jurors equated to a desire for ‘impartial’ jur@sd did not dilute the presumption of innocence
or shift the burden of proof.”"Caudill I, at 675. As for the prosecution’s statements during
closing argument, the court concluded:

The prosecutor's statement that ‘jusécause there is a question or some

unanswered part of the case, that ther@utomatically reasonable doubt’ did not

impermissibly define “reasonable doubtCommonwealth v. Callahary., 675

S.W.2d 391, 393 (1984)Callahanalso contains the disclaimer that “[w]e do not

intend by this holding thatounsel cannot point out toeury which evidence, or

lack thereof, creates reasonable doulid.”at 393. InSanders v. Commonwealth

suprg we declined to reverse where th@gecutor told théury that “beyond a

reasonable doubt” does not mean “beyond@ilibt or a shadow of a doubt.” 801

S.W.2d at 671. As irBanders “we are wholly unconvinced, considering the

circumstances, that absent this putagwer the [appellants] may not have been

found guilty of a capital crime, or the deagienalty may not have been imposed.”
Id.

The prosecutor’s guilt phassrgument that neither defendant did, showed, or
demonstrated anything “that says they’re not guilty of this offense” was fair
comment on the quality of the evidence for the defesmme 973 S.W.2d at

38; Bowling 873 S.W.2d at 1781aynes v. CommonwealtKy., 657 S.W.2d
948, 952-53 (1983).

Caudill I, at 675-76.
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In her current petition, Caudill iterates her argument that the prosecution’s statements
denied her due process of law and require raleffecord No. 1, p. 49-50] To warrant federal
habeas relief, the prosecutor's comments must fewenfected the trial with unfairness as to
make the resulting conviction a denial of due procedddnnelly v. DeChristoforo416 U.S.
637, 643 (1974)see also Darden v. Wainwrighd77 U.S. 168, 181 (1986) (holding that to
warrant federal habeas revieiv;is not enough that the presutors’ remarks were undesirable
or even universally condemned”). A defendaxi® process rights arelgrviolated where the
prosecutor’s statements were bainproper and flagrant. Theogé, the Court must determine
whether the prosecutor’s statements were impropéacias v. Makowski291 F.3d 447, 452
(6th Cir. 2002).

It is improper for a prosecutor to asseré thxistence of certaifacts during closing
arguments that were not placedevidence during trialJnited States v. WiedykK1 F.3d 602,
610 (6th Cir. 1995), or to offer as evidenceithown personal opinion on the credibility of a
witness Byrd v. Colling 209 F.3d 486, 537 (6th Cir. 2000). ButhE statements were improper,
the Court must determine whether they weagrhnt, considering “(1) whether the conduct and
remarks of the prosecutor tended to misleaduheor prejudice the defendant; (2) whether the
conduct or remarks were isolated or extens{®;whether the remarks were deliberately or
accidentally made; and (4) whether the ewice against the defendant was strorigdcias 291
F.3d at 452 quoting United States v. Carte236 F.3d 777, 783 (6th Cir. 2001)). Even if a
prosecutor’s statement is clearly incorrect, eithéoasmatter of fact or as to a matter of law, to
warrant habeas relief it must also be flagrasuch as where it is plainly an intentional
misstatement meant to deliberatelystead the jury or the courAmos v. Renigdb83 F.3d 720,

730 (6th Cir. 2012).
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The burden to demonstrate a due prosgdation through a prosecutor’'s misstatement
of the law is especially high. “Obviously, argsecutor should not misstate the law in closing
argument.” United States v. Morelan®22 F.3d 1147, 1162 (9th Cir. 2010). However, even
where a prosecutor misstates the law, the jupresumed to follow the law as embodied in the
instructions given by the court, not as stated by coundeeks v. Angelon&28 U.S. 225, 234
(2000); United States v. Medina Castene8&dl F.3d 1246, 1250 (9th Cir. 2008). In this case,
Caudill has failed to demonstrate that theosgicution’s statements, whether considered
individually or collectively, wereither improper or flagrant.

The statement that jurors should start the @gish a “neutral” viewof the evidence was
not improper. While Caudill contends that telling jingy that it should “start in neutral” invited
the jury to disregard the presutigm of innocence, when viewed aontext, it is plain that the
comment was not intended to, and could not havkareyes of the venireelated to the burden
of proof. Before the prosecutor began his contsjen response to aatément from the trial
judge, some members of the venire indicatiedt they had heard about the crime or the
upcoming trial. [DVD A-1, February 7, 2000 8t08 a.m.] Severdhad also expressed a
reluctance or unwillingness to stand in judgmenthef actions of another. Caudill’'s excerpt of
the prosecutor's statements omits his comsaemmediately following which place them in
context. The prosecutor continued by askidgrybody not sitting in neutl right now?” When
six or seven jurors indicated thidtey were not “in neutral’l@ut the case, the prosecutor took
note of their juror numbers aniddicated that at a later tameach would be individually
guestioned about that response. The prosecutor continued:

One of the real beauties of being abletothrough individual questioning is that

we can address those issues as wetdajiou individually. Now as we go through

these questions that we ask they’re gehguestions, later vire gonna ask a little

bit more specifically about the publicigs | say. And the possible punishments
that this case, that we’ll ask you to consider in this case. We'll do that
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individually. We’re not intending to emirass any of you or to pry into your

personal lives, but we will ask these gtiens to try to help you determine

whether or not you're in neutral, vtiag to listen to the evidence.

[DVD A-1, February 7, 2000 a9:17-9:20] The prosecution’comments about starting in
“neutral” were thus squarely directed towardplaining that he was seiek jurors that had not
already formed conclusions about the caseutyinqoretrial publicity and whose personal beliefs
would not preclude them from judging others. Beesatlnis was simply an explanation regarding
the need for impartiality, the comments were not improper.

Likewise, the prosecution’s statements during closing argument were neither
objectionable nor improper. During closing, fr®secution stated thatfinding of reasonable
doubt is not required merely because the prosecution does not provide definitive proof of exactly
what transpired during the course of themaaussion of a crime, and later indicated that
subjective elements, such as the defendardte sif mind, may be proved through objective
evidence, such as how they acted or what they As the Supreme Cdwf Kentucky correctly
concluded, the prosecution did not attempt to itagfreasonable doubt merely by asserting that
the absence of conclusive proof regardingrgvaspect of the defendant's conduct was
insufficient, by itself, to establish itCommonwealth v. Callahar675 S.W.2d 391, 393 (Ky.
1984).

Even if the prosecution’s comments coulddemsidered impropegn petitioner fails to
establish a due process violation unless he can also show that the violation was flagrant,
rendering the trial fundaentally unfair. Slagle v. Bagley457 F.3d 501, 516 (6th Cir. 2006)
(noting that “the touchstone diie process analysis cases of allegegrosecutorial misconduct
is the fairness of the trial, not the culpability of the prosecutatidting Smith v. Phillips455

U.S. 209, 219 (1982))sanders v. CommonwegltB01 S.W.2d 665, 671 (Ky. 1990) (holding
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that, even assuming that prosecutor’'s stat@nduring voir dire tht “beyond a reasonable
doubt” does not mean “beyond all doubt or a shadba doubt” was an impermissible attempt
to define that term, the petitioner fil to show any resulting prejudice).

To determine if the statements were faag, the Court considers the four factors
identified inMacias supra Here, the only factdiavoring a conclusion that the statements were
“flagrant” is that they were made delibexiyt However, the only statement that could
conceivably be considered an improper attetoptiefine the standard of beyond a reasonable
doubt was the prosecution’s single-sentencgestent during his closing argument that
reasonable doubt “doesn’'t mearatthust because theris a question about a case or some
unanswered part of a case, that there is autoatly reasonable doubt.Because this statement
was brief and isolated, the second factorsdogt support a finding that it was flagrant.

But perhaps the most important factor is whether the prosecutor's comments actually
tended to mislead the juyr otherwise prejudice the defentlarHere, the prosecutor made a
comment regarding reasonable doubt in his closing argument which Caudill contends is a
misstatement of the law. EventHis were accurate, the “misstatement” is highly unlikely to
have swayed the jury. The jury would havewed the statement for what it was: argument.
And the statement was followed by lengthy instiutsi of the trial judgevhich the jury would
have viewed as conclusive on the subjeks the Supremedirt has explained:

[AlJrguments of counsel gerally carry less weight with a jury than do

instructions from the court. The formare usually billed in advance to the jury

as matters of argument, not evidence, arallikely viewed as the statements of

advocates; the latter, we have often recognized, are viewed as definitive and

binding statements of the law. Argumeiatf counsel which misstate the law are
subject to objection radl to correction bythe court. This is not to say that
prosecutorial misrepresentations may never have a decisive effect on the jury, but

only that they are not to be judged as hgwhe same force as an instruction from
the court.
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Boyde v. California494 U.S. 370, 384-85 (1990). Whess, here, the triacourt correctly
instructed the jury regardinthe government’s heavy burden pfoof, there is simply no
reasonable likelihood that the jury was actually misled by theeputi®n’s single statement.
Thus, there is no basis to conclude that thgetde'misstatement” wasdtjrant. Accordingly, no
due process violation oarred, and the Supreme Court ofritiecky’s conclusion regarding this
issue was not contrary tw an unreasonable apgtion of federal lawCf. Hansen v. Woodfoyd
229 F. App’x 608, 609 (9th CirR007) (prosecutor’'s misstatentenf the law during closing
argument did not deprive petitionef due process when trial courbrrectly instructed jury on
the law).

D. Claim 1 — The Trial Court Did Not Violate Batson By Accepting The
Prosecution’s Facially Neutral Explaration For Using 8 Out Of 9 Peremptory
Challenges To Strike Caucasian Males Without Further Investigation And
Without Making A Clear Finding That The Proffered Grounds Were Not A
Pretext For Impermissible Discrimination.

Caudill contends that during pretrigkoceedings the trial court violateBlatson v.
Kentucky 476 U.S. 79 (1986), by failing to condugtmore thorough examination into the
prosecution’s stated reasons for exercising eightits nine peremptory strikes on male
Caucasian jurors and by failing to make apress finding regarding discrimination. [Record
No. 1, pp. 17-26] The facts, howeydp not support this contention.

Prior to trial, the trial court first sustained two joint peremptory strikes by Caudill and
Goforth of jurors #931 and #780. The defendantsrieskéhat these jurors had indicated some
predisposition in favor of the imposition of the death penalty dwimig dire. [DVD A-4,
February 9, 2000, at 9:11-9:12] Caudill's counmsxt objected to thprosecution’s striking of

eight of the nine men from the jury panel becditsshows a clear bias against men in this case,

possibly because there is a woman on trial heteWhen the prosecution queried, “[a]re you
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saying men are a protected class? Is thatwbu're saying?”, Caudill's counsel responded
“yes.” When the trial judge asked “whitaen?” Caudill's counselesponded “well, | don’t
know if they’re whi... ” but his voice trailed off. Counsel did not clarify whether the race of the
men constituted part of the objen, and indeed appeared enyiranaware of the race of the
jurors in question at the time the objectionswaade. [DVD A-4, Felmary 9, 2000, at 9:12-
9:13]

While the trial court clearly had some doubt about the viability of Caudlitson

challenge regarding striking male jurors, itrmpéted the prosecution to explain its reasons for

the challenges. The prosecutiodicated that it had struck:

Robert Feezor [Juror #949] becauBe indicated that only in extreme
circumstances could he impose the demhalty and that he does not believe
in it.

- Nicholas Edwards [Juror #776] because the prosecution did not think Edwards
“understood what was going on” afmmcause he only had a grade school
education.

- Shannon Patterson [Juror #891] because he provided a different last name,
Pennington, on one of his juror docurteenhad relatives in prison, and
expressed hesitation abannposing the death penalty.

- James Franke [Juror #831] because appeared “uncomfortable” imposing the
death penalty, and because “we thought he appeared a little ... strange.”

- Robert Biene [Juror #879] because he appeared to have an unfavorable
attitude towards the fioe and the judicial sstem based upon his prior
experiences.

- Robert Keston [Juror #723] becausehlael a close familiarity with Caudill’s
attorney and expressed a hastitowards the death penalty.

- Gary Lloyd [Juror #735] because he indicated that only in extreme
circumstances could he impose the Hga¢nalty and spoke about lllinois’s
moratorium on executions.

- William Case [Juror #825] because s igygested that the evidence could not
be certain enough to warrant tingposition of the death penalty.
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[DVD A-4, February 9, 2000, at 9:18417] Without waiting for or soliciting a response from the
defense, the trial court determined that, asegntihe male jurors were members of a protected
class, the prosecution had articulated a nondiscatary reason for striking them. Counsel for
the defendants did not object tetbubstance of that ruling andidiot request aopportunity to
probe the validity of the prosecution’s stateshsons for striking the jurors. [DVD A-4,
February 9, 2000, at 9:17]

On direct appeal, Caudill’'s ilef did not appear to challengfge merits of the trial court’s
Batsonruling. Rather, she contended that the &@lrt short-circuited the three-step analysis
required by Batson because of its purportedly misplaced focus on whether white males
constituted a “protected class,” resulting ita failure to provide a thorough and adequate
explanation for its holding that the prosecutiosigkes were not the product of impermissible
discrimination. As a result, Caudill contended, “dmart in this case made no findings at all.”
Brief for Appellant, Caudill v. Commonwealth120 S.W.3d 635, 657 (Ky. 2003), 2001 WL
34546226, at *104-106. Arguably, CaudilBatsonobjection on direct appeal was procedural
rather than substantived. at 107 (“the court required no btaation from the prosecutor, did
not compare the reasons stated with the voi di the stricken jums, did not compare the
answers of the stricken juroveith those who were not, aradlowed nothing further from the
defense on this matter.”).

In rejecting Caudill’'s Batsonargument, the Supreme Couwit Kentucky noted that the
prosecution did not stand on its apparent olpeactt trial to Caudill's challenge on the ground
that it was not predicated upon discrimination against a protetésd, and the trial court

assumed thaBatsonwas implicated and directed the prosecution to provide justifications for its
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peremptory strikes. The court then concluded tiatrial court’s factual determination that the
prosecution’s facially-neutral explanations its peremptory strikes were non-discriminatory
was not clearly erroneousCaudill v. Commonwealfhl20 S.W.3d 635, 657 (Ky. 2003). The
court did not expressly addre€audill’'s objection that the triacourt did not conduct a more
extensive inquiry before reachintg decision. If Caudill belsed that the Supreme Court of
Kentucky had misapprehended the nature of hgraent, she did not rashat concern in her
petition for rehearing. Petition for Rehearing for Appellant Virginia Caudidudill v.
Commonwealth120 S.W.3d 635, 657 (Ky. 2003), No. 2000-SC-296 (July 21, 2003).

In her current petition, Caudill again makeesatl that her claim ishat the trial court
committed Batson error, not because its substantfueding of nondiscriminatory intent was
clearly erroneous, but that itmmnitted a procedurarror by not conduatg a proper third stage
analysis of heBatsonobjection. Cf. Record No. 1, p. 21 (“Altough a court’s finding of the
lack of discriminatory intent is entitled to eviewed under a “clelyr erroneous” standard,
Hernandez supra the trial court in this case made no findings at all.”)] Caudill did not
challenge the trial court’s substantive factual determination thBatsmnviolation occurred on
her direct appeal to the Sepne Court of Kentucky. Likewiseshe does not efienge that
determination in her present petition. Instead)dilacontinues to conted that the trial court
erred by failing to conduct a proper third sBgtsonanalysis.

As a threshold matter, the Court mudttermine whether the Supreme Court of
Kentucky's denial of Caudill’'sBatson claim is entitled to the deference afforded by §
2254(d)(1). Here, there is no questitiat the court denied CaudilBatsonclaim on the merits.
However, its opinion does not expressly a&ddr her argument that the trial courBatson

analysis was procedurally flawed. None#lss, the Supreme Court has indicated that
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§ 2254(d)(1) deference is appropriate in suchasitns. “There is namerit either in [the
petitioner’s] argument that 8 2254(d) is inapplicabéxause the [state’s highest court] did not
say it was adjudicating his claifon the merits.” The state cdutid not say it was denying the
claim for any other reason. Wharfederal claim has been preseii® a state court and the state
court has denied relief, it may be presumed thatstate court adjudicated the claim on the
merits in the absence of any indication or stave-procedural principleso the contrary.”
Harrington v. Richter __ U.S. | 131 SCt. 770, 784-85 (2011¢iting Harris v. Reed489 U.S.
255, 265 (1989)). Here, the Kentucky Supee@ourt unequivocally denied CaudilBatson
claim on the merits, finding that the trieourt’s factual determination that mleatsonviolation
occurred was not clearly erroneousVhile Caudill's brief was directed at the process used to
reach that determination, the fact that thent<ieky Supreme Court implicitly rejected that
argumentsub silentiorather than expressly does reltminate the deference required by §
2254(d). Ballinger v. Prelesnik709 F. 3d 558, 561-62 (6th Cir. 2013).

NonethelessCaudill's Batsonclaim would fail even undete novareview. The question
of whether the prosecutionstriking white males from the jury panel violat8dtsonis wholly a
red herring, because neither the trial courttherSupreme Court of Kentucky denied Caudill's

petition on that ground. The trial courtassumedthe applicability ofBatsonto Caudill's

! Even if the Supreme Court of Kentucky haddhiat white males were not a protected class
that implicatedBatson scrutiny, Caudill could not establish that such a determination was
contrary to or an unreasable application of clearly estalvlexi federal law as determined by the
Supreme Court under § 2254(d)(While Caudill’s trial objectiorwas clearly directed only at
the gender of the jurorstruck, the trial court construdter challenge asne involving both
gender and race. The Sixth Circuit has concluded Betisbnapplies to peremptory challenges
based on race or gender. And it applies temgtory challenges by the government and by
criminal defendants.”United States v. Kimbreb32 F.3d 461, 466 (6th Cir. 2008) (citations
omitted). However, the Supreme Court has loelly that gender is an impermissible basis for
exercising peremptory strikes in a civil trial.E.B. v. Alabama511 U.S. 127, 129 (1994). It
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challenge and directed the pegsition to provide nondiseinatory reasons for its peremptory
strikes as required yatson.[DVD A-4, February 9, 2000, at 9:13 a.m.] The Supreme Court of
Kentucky noted that, while the United Stateégpreme Court had not decided the question,
several federal appellatewrts have concluded thBatsonprecludes the exercise of race-based
peremptory strikes against Caucasia®@audill v. Commonwealthl20 S.W.3d 635, 657 (Ky.
2003).

The thrust of Caudill's argument is thBatsonrequires a trial court to make express
findings on the record regarding whether the @casion’s facially-neutral reasons given for the
peremptory strikes are genuine or are merebyedext for intentionadiscrimination. [Record
No. 1, pp. 19-20] When a party asserBassonchallenge, the trial colundertakes a three-step
burden-shifting analysis. Firghe defendant must establisipr@ma faciecase of discrimination
by showing that the prosecution struck jurorawofidentifiable group under circumstances which
support an inference of discriminatory motiv&atson 476 U.S. at 96-97tUnited States v.
Watford 468 F.3d 891, 911-12 (6th Cir. 2006). Second, if that showing is made, the burden
shifts to the prosecution tprovide a nondiscriminatory reasdor the strikes, which is
acceptable even if the explanation is petsuasive or even plausiblRice v. Collins 546 U.S.

333, 338 (2006). Third, once the prosecution provadeendiscriminatory reason for the strikes,

the trial court decides whetheltbbjecting party has carried its dan of demonstrating that the
totality of the circumstances prove by a preponderance of the evidence that the prosecution
purposefully discriminated istriking the juror. Hernandez v. New Yark00 U.S. 352, 363-64

(1991).

has not expressly held thaatsonapplies to gender-based peremptory strikes in criminal trials.
United States v. Martinep21 F.3d 101, 106-107 (2d Cir. 2010).
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Caudill contends that, at the third steptloé inquiry, the trial court must “conduct an
inquiry” into discriminatory intent and must “ebqatly adjudicate the crafility of the neutral
explanations given.” [Recordd\ 1, pp. 19, 20] However, thetharity Caudill cites for these
propositions do not support her position. Plarkett v. Elem514 U.S. 765 (1995), the Supreme
Court held only that at the tkirstage of the analysis “thdalr court determines whether the
opponent of the strike has carried his bardé proving purposefutliscrimination.” 1d. at 768.

In Barnes v. Andersqr202 F.3d 150 (2d Cir. 1999), the Secdiccuit held only that the trial

court must decide whether the prosecution’s expilamafor its strikes are credible as part of its
decision on the ultimate question regarding whether the defendant has carried his burden of
persuasion to prove intentional discrimination. Nothing in that decision suggests that the trial
court is constitutionally required to reach itsction in any particular way, or to state any
conclusion other than whether the prosecutistrikes were or weraot race-neutralld. at 156

(citing United States v. Alvaragd823 F. 3d 253, 256 (2d Cir. 1991)).

Caudill places heavy reliance upbimited States v. Hill146 F.3d 337 (6th Cir. 1998).
There, the Sixth Circuit concluded that the It@aurt’s failure to articulate its reasons for
denying aBatsonchallenge on the record prevented it freemiewing the district court’s factual
determination that no discrimination occutrander a clearly erroneous standaidd. at 342
(“Without a fuller indication of the circumstancesathapparently led the strict court to this
conclusion, however, we cannot prdgereview the decision”). See also United States v.
Torres-Ramos536 F.3d 542, 559 (6th Cir. 2008) (“theal judge cannot simply accept the
prosecution’s explanation on itade,” and “has a duty to condwthearing to determine if the
defendant has established purposeful discrimination.”) (internal quotation marks omitted). But

Hill andTorres-Ramosnvolved direct appeal from federabnvictions rather than a petition for
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habeas relief. Likewise, theslecisions were predicated uporttraarity from the Sixth Circuit
rather than the Supreme Court. Caudill doeg teféabeas decisions from other federal circuits
which indicate that a trial court may violdBatsonby reaching its decisnh too quickly or by
failing to articulate its reasoningJordan v. Lefevre206 F.3d 196 (2d Cir. 2000). But the
Second Circuit later retreated frodordan noting that while “the [tal] court made clear its
reasoning for [itBatsor} decision ... we are aware of nontrolling Supreme Court precedent
that required it to do so.’'McKinney v. Artuz326 F.3d 87, 99 (2d Cir. 2003). Noting that the
federal district court, in granting hads relief, had relied upon decisions ldla@rdanby federal
appeals courts, the Second Circuit noted thatdi stourt’s failure to abide by the decisions of a
federal court of appeals does not alone providefficient basis for granting habeas relief from a
state conviction under section 2254d. at 102 n.17see also idat 103 (“the district court cites
only Second Circuit precedefar the idea that rushing tigatsoninquiry may be impermissible
under theBatsonline of cases, and we are aware of npr&me Court decision to that effect.”);
Isaac v. Brown205 F. App’x 873, 877 (2d Cir. 2006).

The Supreme Couttas only held thaBatsonrequires the trial cotto make a factual
finding regarding whether the prosecution exertiseperemptory strike with discriminatory
intent. Hernandez 500 U.S. at 359. Nothing in its precetleequires the trial court to either
conduct a hearing or to make specific findirgsthe record, and it has upheld a trial court’s
denial of aBatsonchallenge where its precise groundsdomg so was not entirely clear from
the record. For example, Hernandezthe Court noted that the trieourt’s determination of the
prosecutor’s intent relies heavily upon the tpalge’s personal observati of the prosecutor’s
demeanorid. at 365 (“the best evidence [of discriminatory intent] often will be the demeanor of

the attorney who exercises the challenge”) aasessment that is impossible to review upon a
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documentary record on appeald. at 369. When defense coehgontinued to object, the
Supreme Court could only stathat “[t]hetrial judgeappearsto have accepted the prosecutor’s
reasoning as to his motivation” based upon thé jtrdge’s two short statements reiterating and
accepting the proffered explanation as reasonalie. at 357 n.2 (emphasis added). This
precedent indicates that the third step ofBh&sonanalysis only requireséhtrial court to decide
the determinative question of discriminatory inter@nyder v. Louisiana552 U.S. 472, 478
(2008), it does not require a further or moreolved process to reach it or explain it.

While a number of appellate courts havgeadt trial courts to ni@e express findings in
the record at the third step of the analysidacilitate appellate review, noting the “salutary
effects” of such an approach, none has suggested that the Supreme Badsorgurisprudence
requires such detailed finding<Cf. U.S. Xpress Enterprises, Inc. J.B. Hunt Transport, Inc.
320 F. 3d 809, 814 (8th Cir. 2003). A trial cosrfinding that no intentional discrimination
occurred in exercising a peremptory strike mast jas easily be implicit in the trial court’s
ruling. Stevens v. Epp$18 F.3d 489, 499-500 (5th C2010)). For example, ibnited States
v. Perez35 F.3d 632 (1st Cir. 1994), when the defeatidenot challenge the explanation offered
by the prosecution in response tBatsonchallenge, the trial courtated simply “I understand,”
and moved on. While noting thatvitould preferable for “a distit court [to] state whether it
finds the proffered reason for a challenged stiikebe facially race neutral or inherently
discriminatory and why it chooses to credit discredit the given exahation ...,” the First
Circuit found that the trial judge’s actiorewvidenced his implicitrejection of theBatson
challenge and found it sufficieminder the circumstancedd. at 636. This is particularly true
where, as happened in Caudill's case, aftepptiosecution has offeredreeutral explanation for

its strikes, defense counsel remained silentraade no effort to challenge the authenticity of
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those explanations. As the First Circuit explairfddjefense counsel felt that the trial court had
failed to actually assess the prosecutor’s ibity or had made a gcipitous or erroneous
judgment, it should have pointed this out.... Tgresecutor then could have elaborated his
reasons and the court presumably would hexgressly made the above two findings. Since
defendant failed to pursue the matter furthevat dire, upsetting the judgment for lack of a
more detailed explanation by the trial court in this case would make little sé?ee2 35 F. 3d

at 637;see also United States v. Pulgar8b5 F.2d 1, 1 (1st Cir. 1992) (“[t]here was no further
comment from defense counsel by way of etabion of his thoughtpbjection, dissatisfaction
with the prosecutor’s explanati, or request for examination.”)

The Court therefore conclusleghat neither: (i) the fact that the trial court did not
expressly state what facts it relied upon to eiee that the prosecution’s peremptory strikes
were not exercised in a discriminatdigshion, nor (i) its failure tsua sponteelicit further
response from defense counsel in the facenisfsilence after the prosecution offered its
explanation, was contrary to the three-stage analysis required to aBakgoa claims under
Supreme Court precedent clearly establishethattime of Caudill's appeal to the Kentucky
Supreme Court.Miller-El v. Cockrell 537 U.S. 322, 347 (2003) (“aast court need not make
detailed findings addressing all the evidence before it” to render a pBatson ruling);
Messiah v. Duncan435 F.3d 186, 198 (2d Cir. 2006) (“unambiguous rejection Bason
challenge will demonstrate with sufficient claritiyat a trial court deems the movant to have
failed to carry his burden to show that thegmcutor's proffered race-neutral explanation is
pretextual.... The trial cotiis not compelled to make intricdictual findings in connection with

its ruling in order to comply witlBatson”); Smulls v. Ropers35 F.3d 853, 860-61 (8th Cir.

35



2008);Figueroa v. ErcoleNo. 09Civ7225(PGG), 2013 WL 36559G8,*15 (S.D.N.Y. July 15,
2013).
E. Claim 8 — The Prosecutor Did Not Engaged In Misconduct By Failing To
Correct False Statements By Informants Cynthia Ellis, Julia Davis And Jeanette
Holden, To The Effect That They Dd Not Receive Any Benefit From Their
Testimony.

During the trial, the prosecution called Jedteélolden, Cynthia Bk, and Julia Davis
to testify. As previously noted, at some pdiafore Caudill’s trial, each of these withesses
faced their own criminal charge# her petition, Cautl contends that: (i) each witness received
some benefit in the cases in exchange for testirmgaynst Caudill; (ii) each falsely testified that
she did not receive a benefit or misrepreseniedbenefit received; and (iii) the prosecution
engaged in misconduct by knowingly presentingfading to correct, such testimony. [Record
No. 1, pp. 66-77]

In Napue v. lllinois 360 U.S. 264 (1959), the Supremeu@ held that if “the State,
although not soliciting false ewdce, allows it to go uncorrected[,]” the State’s inaction

implicates the due process clause of the Fourteenth Amendnieéinat 269. However, the

defendant is denied due process and a newisriafarranted only if the omission is material,

2 The Respondent contends in a single paragttagoththis claim is procedurally defaulted

because Caudill should have asserted it orcdappeal but did not do so until her RCr 11.42
proceedings. [Record No. 9, p. 59] Respondent®fie argument in support. This appears to
be an attempt to incorporate an argument madts lorief on appeal durg the collateral review
proceedings, where the Commonweatgued that “RCr 11.42 cannot bsed ... to raise issues
that could have been presented on direct appeal.” Brief for App€beelill v. Commonwealih
No. 2006-SC-000457-MR, 2009 WL 1110398y(KOct. 22, 2007), at pp. 17, 2dit(ng Baze v.
Commonwealth23 S.W.3d 619, 624 (Ky. 2000)). But thature of claims cognizable under
RCr 11.42 for purposes of defining the scope atestollateral review in Kentucky and the
requirements of exhaustion and the related doctrine of procetifeallt for purposes of federal
habeas review are entirely distinct. Mdu@damentally, the Kentky Supreme Court decided
this claim on the meritCaudill I, at *7-9, rendering it exhatesl. Thus, the Respondent’s
argument is without merit.
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such that “the false testimony could ... in aagsonable likelihood haadfected the judgment
of the jury ...” Id. at 271;Giglio v. United States405 U.S. 150, 154 (1972 Compare United
States v. Bagleyd73 U.S. 667, 682 (1985) (holding thayaedless of whether the defendant
makes a@Bradyrequest for evidence favorable to him or, liethe prosecution fails to disclose it,
the evidence is “material” if thfailure to disclosé to the defense wodlundermine confidence
in the outcome).

With respect to Jeannette Holden, the Ctiad already concluded in its discussion of
Caudill's Brady claims that Holden’s testimony thahe did not get probation or a reduced
sentence as a result of her testimony was neftiiee nor misleading. The Supreme Court of
Kentucky held - and this Court s - that Caudill's evidencedicates that the prosecution in
Holden’s case agreed to drop certain chargasagher in exchange for her guilty plea and her
agreement to cooperateaagst her co-defendamt that case not in Caudill’'s case.Caudill I,
2009 WL 1110398, at *9 (“Holden received a redowctin sentence in exchange for her
testimony against her co-defendant, not Caudill.”); Sectionsigra Because Holden’s
testimony that she received no deal or benefih&y testimony was neither false nor misleading,
the prosecution did not engage iryamisconduct by failing to “correct” itkyles v. Whitley514
U.S. 419, 437-38 (1995).

Likewise, Caudill failed to deonstrate that Ellis’s testimonyas perjured or incorrect.
Ellis testified that she ‘dd already agreed to do a plea bargaefore she spoke with Detective
Lyons, and that she did not receive a “dealéxehange for her testimony because Lyons “made
it very clear ... that there were no deals to be nadddl.” First, Caudill contends that Ellis could
not have executed a plea agreement befogespbke with Detective Lyons on April 6, 1999,

because she was not indicted until April 27, 198®ecord No. 1, p. 67However, Ellis did not
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testify that she had already signed and etezta written plea agreement by April 6, 1999, only
that by that point in time she had agreed tsdo Ellis’s actual testimony does not support the
inference Caudill attempts to impose upon it. ket Ellis is not a traied attorney, and likely
may not have drawn a meaningful distinctionher mind between discussing a possible plea
with her attorney and agreeing to the propotsds and the finalizing step of executing a
written and binding agreement. As the Supréoert of Kentucky correctly noted, Ellis “did
not testify that the details of the plea agreentaa already been reached, contrary to Caudill’'s
assertions.”Caudill II, at *8.

Second, Ellis’s testimony to the effect that she did not receive & ‘@wdahiency on her
sentence was accurate. During the sentencingnigeariEllis’s case, the prosecutor stated that,
as part of Ellis’s plea agreement, the prosecugneed to “inform[] the Court that she has been
cooperating with the Commonwealth” but thag¢ gorosecution “would ncagree to reduce her
charges ...” The Supreme Court of Kentuckyrfd that the benefit that Ellis did receive, a
mention from the prosecution that Ellischeooperated in two cases, was simplydeaninimus

to render her testimony either inaccurate or misleadaggill I, at *8, let alone actually false.

% Napueholds that the due process clause isitaped by the prosecutits knowing presenting
false evidence. 360 U.S. at 269. Here, Ellis wat questioned about, nor did she give any
testimony about, the terms of tp&ea agreement reached in hesegenerally, or specifically
about the proviso that the prosecution advisge dburt regarding her operation. Therefore,
Caudill cannot claim that Ellis’s testimony was wadly false, but only that her failure to
volunteer additional information about the specifics of her plea rendered her testimony
incomplete or misleading. It is questionable whetdapueimposes an obligation upon the
prosecution to act in the face tdstimony that is accurate, bomly arguably incomplete, or
whether it applies to testiny that is not falseAbdus-Samad v. Be#20 F.3d 614, 625-26 (6th
Cir. 2005) (holding that presution did not procure false testimony in violatiorGadlio where
witness merely failed to offer additional testimorsge also Coe v. Bell61 F.3d 320, 343 (6th
Cir. 1998) (holding that the teistony must be “actually perjured, and mere inconsistencies in
testimony by government witnesses do not distalktnowing use of faks testimony.”) (citations
omitted); Akrawi v. Booker572 F.3d 252, 265 (6th Cir. 2009) (“The subject statement must be
‘indisputably false’ rather than ‘merely misleadiriyj(citations omitted). In light of the Court’'s
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The Court agrees with both of these conclusicbaudill presents a view of the evidence that is
both selective and skewed. But when viewed mneasonable light, she has failed to demonstrate
that Ellis’s testimony was false or misleadingluat the prosecution redad to correct testimony
from her that it knew to be falseCf. Hovey v. Ayers458 F.3d 892, 916-17 (9th Cir. 2006)
(holding thatBrady and Napue require disclosure of agreements for favorable treatment in
exchange for testimony, whetheo#ie agreements are expresgnlied, but “in the absence of

a promise or deal of leniertteatment in exchange for aitmess’s testimony, a witness’s
subjective belief that he might receive leni¢ér@atment in exchange for testifying does not
render perjurious his testimony that he reedivno promises that he would benefit from
testifying.”)

Even assuming that Ellis’s failure to voluntdeat the prosecutioim her case had agreed
to mention her cooperation as part of heeaplagreement had the effect of rendering her
testimony actually false to implicatéapue it is plain that the omssion was not material. In
determining materiality, the touchstone isetter the testimony “in any reasonable likelihood
[would] have affected thpidgment of the jury.”Woods v. Booke#50 F. App’x 480, 485 (6th
Cir. 2011) ¢€iting Giglio, 405 U.S. at 154). Here, there is m@son to concludthat the jury
would have made a fundamentally different agsess of Ellis’s testimony had it known of this
fact, let alone reached a different judgment of Caudill’s guilt, innocence, or culpability. While
the prosecution’s agreement to advise Ellisistesecing judge that sheas cooperating in other
cases surely means that Ellis rieed something for her testimony rather than nothing at all, that

minimal consideration would have made little rar difference in the minds of the jury. The

disposition of this claimthe Court will assume th&apuemay apply in the circumstances as
Caudill suggests.
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reason that a prosecutor’s agreement to give a favorable witness leniency in their own case must
be disclosed to the defense is for its impeachmduaeyto raise before the jury the potential that
the witness might either exaggerate or fabeidastimony in exchange for receiving a lesser
punishment themselves. Here, Ellis’s own couneeld have advised her sentencing judge that
Ellis was cooperating in Caudill's case, and there is no reasonable likelihood that a jury would
have believed that Ellis fabricated her testimony so that tne s&rds could be spoken by the
prosecutor instead. Further, even if the jbad given less credence to Ellis’s testimony, the
prosecution presented ample otheidewmce of Caudill’s participation in and culpability for the
crimes. Because there is no reasonable likelihood that evidence of this benefit in Ellis’s plea
agreement would have affected the judgment efjtny, Caudill's due process rights were not
violated. United States v. Agurd27 U.S. 97, 103-04 (1976).

Finally, Caudill fails to demonstrate any claim unddapue or Giglio regarding the
testimony of Julia Davis. Caudiiontends that Davis lied reging the maximum sentence she
could have received absent limoperation and about the sentetitat her co-defendant could
have received. [Record No. gp. 70-71] Davis testified thain exchange for her testimony
against Caudill, she received a two-year sentence, when she was facing a sentence of five to
seven years. On appedalthe Supreme Court of Kentuckypm the denial of relief under RCr
11.42, Caudill contended that this was false, @rad Davis was in fact facing a maximum of
twenty-five years in prison. As a thresthamnatter, while Caudill submitted a copy of the
indictment against Davis showing the charges she faced and the judgment entered against her
[TR 544-554], she placed nothing into evidencasupport her claim that Davis faced a twenty-

five year prison term for her crimes. The upgorted assertion by Caudill’'s attorney that Davis

40



faced a longer jail term is netvidence at all, let alone evidensufficient to demonstrate that
Davis’s testimony was false.

In addition, Caudill has acknowledged, as digebefore the Supreme Court of Kentucky,
that “[ijt may be that Davis was initially offereafive to seven year sentence.” [Record No. 1,
p. 70] As the Court noted with respect to Ellis, non-attornegsDi&vis cannot be expected to
understand technical legadatters or to testify ith the same correctneasd precision as might
be expected from lawyers. Her testimony wasljiknot an attempt to explain the theoretical
maximum she could receive under Kentucky statatesyen the sentence she was, as a practical
matter, likely facing in light of her criminal $tory and the circumstances unique to her case.
Rather, it is likely that Davis was simplylaging what she was told by her own attorney
regarding the sentence she wburobably receive in her omrase. The Supreme Court of
Kentucky accordingly found that Davis’s testimongs not perjured, as “[i]t cannot be deemed
perjury that Davis, a non-lawy, was unaware of the maximysossible sentence under law.”
Caudill Il, at *8.

The Supreme Court of Kentucky furtheouhd that any incorrectness in Davis’s
testimony was not material because “[t]he point elaarly relayed to the jury that Davis did, in
fact, receive a benefit in sentencing duehtsy cooperation with inw&tigators.” The Court
concludes that these deterntinas by the Supreme Court of Kieicky are neither contrary to
nor unreasonable determinations of federal lawotably, the prosecution itself elicited
testimony from Davis which made clear that sf#s receiving considerableniency on her own
sentence as part of her agreetnentestify against Caudill. Caudill, therefore, has failed to
demonstrate that Davis’s testimony was perjupedhat any inaccuracy was material to the

outcome of her caseCf. Akrawj 572 F.3d at 264 (noting that where jury heard evidence of
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charge-reduction deal, prosecution’s failureisclose additional information contrary Boady
would have added only incremental impeachment value, and hence was not prejudicial).

Davis also testified that she and her co-ddéat were “charged with the same thing.”
Caudill contends this statement is false beedbavis was facing more individual counts than
her co-defendant. [Record No. 1, p. 71] Hwere Davis and her co-defendant were both
charged for their participation ia joint enterprise to obtain mheine from pharmacies through
forged prescriptions, and both were chargath wffenses relating to the possession of and
trafficking in controlled substeces. [TR 544-547]As noted above, Davis is not an attorney,
and her testimony - while technilyaincorrect - was likely tb product of her own imprecise
understanding of the natuoéthe charges againier rather than an inteonal desire to lie. Nor
has Caudill suggested any readoavis would have for making a false statement about the
charges her co-defendant faced, as such a false statement would in no way make Davis’s own
testimony any more or less credible. The Kentucky Supreme Court’s dettom that Caudill
had failed to show that Davis’s testimony was actually perju@adydill 1l, at *8, is not an
unreasonable determination of federal la@f. Rosencrantz v. Lafle668 F.3d 577, 585 (6th
Cir. 2009). In addition, althougbavis’s statement that she and bhe-defendant were “charged
with the same thing” might b&echnically iorrect, it is not a material misstatement under
Napuebecause, in light of its singularly tangentialture to the credibiljt of Davis’s testimony
against Caudill and its minimal impact in & to the body of evidence presented against
Caudill, there is no reasonable likelihood thataftected the jury’s decision regarding the
outcome. Giglio, 405 U.S. at 154.

Finally, Caudill contends that all of Juli2avis’s testimony was entirely fabricated, and

that the prosecution presentednbwing it was fabricated. [Recoido 1, p. 71] The source of
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this claim is an affidavit signed by a Holly Temin November 2004. In her affidavit, Turner
claimed that, while incarcerated at the R#yyeCounty Detention Center with Davis, she
overheard a conversation between Davis angnknown inmate in which Das allegedly stated
that she had told detective Lyons that Caudil haver made a statement to her, but that Lyons
instructed her to testify that Gdill had in fact done so. Turnstated that Davis had agreed to
provide this perjured testimony because Lyons fiadn her a Coke. Turner also stated that
Davis had “a reputation fatelling on people to get heradut of trouble.” [TR 556-557]
Caudill presented this argument on appeal ftbendenial of relielinder RCr 11.42. However,
the Supreme Court of Kentucky found no pragedal misconduct regarding Davis’s testimony
without addressing Turner’s affidavit directly.

The Court must determine whether the Kentucky Supremet€ rejection of Caudill’'s
Napueclaim in light of this evidence constitutesm unreasonable applicati of federal law.
Harrington, 131 S. Ct. at 784-85. The Court conclutthed the Kentucky @reme Court did not
make an unreasonable determination when it intigliconcluded that Turner’s affidavit was
insufficient to prove that Davis’s testimony wasrjured. As a threshold matter, Turner’s
affidavit likely would have beerexcluded as hearsay, or witlespect to Davis’'s alleged
statements regarding Detective Lyostatements to her, double hearsagrrell v. Pfister 443
F. App’x 188, 194 (7th Cir. 2011). But mostndamentally, Turner’'s affidavit demonstrably
lacked credibility. Turner testified that themate to whom Davis allegedly admitted that she

had simply made-up her testimony against Gaudis “unknown,” thus eliminating any chance

* During the RCr 11.42 proceedings, Caudilegented affidavits from two other women,

(Heather Harris and Nicole Lewis) who also claimed that Davis had admitted completely
fabricating her testimony. R 451-52; TR 558-562] Caudill has apparently abandoned any
attempt to rely on their testimony.
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of finding and questioning the one person who could either confirm or contradict Turner’s
allegations. Second, Turner statement thatstte reason Davis had agreed to commit perjury
on the stand was that “Detective Lyons bought her a Coke, so she would tell him anything” [TR
556] is not credible. Third, whal Turner claimed shock at heway about Caudill’'s conviction
during a television news broadcast, she did not sign an affidavit stating that Davis had lied on the
stand (undoubtedly information the defense wdwdde liked to have known at the time) until
four and one-half years after Callidiconviction. Finally, Turnerstated in her affidavit that
Detective Lyons told Davis to falsely testify th@audill had told her about the events of that
night. However, at trial, Davis’s account of witzaudill told her differed in significant regard
from what Cynthia Ellis testified that Caudill had told her. If, as Turner alleged, Detective
Lyons intended to present false testimony throDglis, one might reasonably assume that he
would undertake considerable effort to makeesthat it was consistent with the testimony
offered by Ellis. The fact that it was not, amdfact was demonstrably different, seriously
undermines the plausibility of Turner's asgmrtthat Lyons was actively soliciting Davis’s
perjured testimony. Caudill's present explamatfor this paradox - that Detective Lyons was
simultaneously capable enough to seek out Davis as a second witness to bolster Ellis’s testimony
but too incompetent to make sure that the acsowmtre consistent - is utterly unconvincing.
The Supreme Court of Kentucky did not unreabbnapply federal law in determining that
Caudill had failed to prove that Davis’s testimony was perjured.

F. Claim 9 — The Prosecutor Did Not Engage In Misconduct By Objecting To

Caudill's Question To Holden Regarding Whether She Had Cooperated With
Law Enforcement Officers In Other Investigations.
During cross-examination, Jeannette Holdemeatkthat she had asted Detective Lyons

in other cases. When counsetrthasked whether she had helped police detectives in a case
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involving Christine Halvorsen, therosecution objected to the questas irrelevant. During a
sidebar conference, the trial judgelicated he would permit the question if defense counsel had
a detective who would testify that Holden had received afibéoe cooperating in that case if
Holden testified that she had not. When ds&counsel indicatedahhis question was only
based upon information received from anotherraép in his office that Holden was helping
police in the case against Halvorsen, the csustained the objection and the question was not
allowed. [DVD A-6, February 10, 2000, at 16:56-16:58]

On direct appeal, Caudill centded that the trial court’s Inag violated her rights under
the confrontation clauseBrief for Appellant,Caudill v. CommonwealfiNo. 2000-SC-000296,
120 S.W.3d 635 (Ky. 2003), at pp. 12-17. The Supr€mat of Kentucky rejected that claim,
finding that the trial court permitted Caudith show Holden’s possie bias through other
testimony; that defense counsel failed to l@gh a basis for the gstion by showing that
Holden had received some benefit for heomeration; and that thestimony regarding any
cooperation in Halvorsen’s case would not bevant for impeachment purposes in Caudill’'s
case. Caudill v. Commonwealthl20 S.W.3d 635, 661-62 (Ky. 2008)rhe mere fact that a
witness helped the police in an unrelated case is not evidence of bias in this case and is not an
adverse reflection on the witnes€redibility in general.”)

On appeal from the denial of relief und®€r 11.42, Caudill made a different claim from
the same facts, arguing that the prosecutiaated its duty to correct false testimony under
Napueby objecting to defense counsel’s questiothi first place. Brief for Appellan€audill
v. CommonwealtiNo. 2006-SC-000457-MR, 2009 WL 1110398 (Ky. Feb. 26, 2007), at pp. 28-

29. The Supreme Court of Kentucky summarilyected this claim,holding that “[tlhe
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Commonwealth’s objection to questions that weltemately deemed improper and irrelevant
cannot amount to prosecutorial miscondue@dudill 11, 2009 WL 1110398, at *9.

In her petition, Caudill reiterates her clainEhe implicitly argues that: (1) Holden’s
answer to defense counsel’'s gtien would have necessarily umaened her credibility; (2) the
guestion, therefore, was “propand relevant”; and (3) it was misconduct for the prosecution to
object to the question. [RecoMb. 1, p. 78] The Commonwealtesponds that there was no
presentation of false testimony undéapuebecause Holden never answered Caudill’'s question,
and that Caudill points to no Supreme Court arity preventing the prosecution from objecting
to a question relating to a collateral mattgRecord No. 9, p. 70]

To state a viable ground for federal habedief, a petitioner must demonstrate that the
state court’s decision was “contrary to, owvolved an unreasonable application of, clearly
established Federal law, as determined bySthpreme Court of the United States.” 28 U.S.C.
§ 2254(d)(1);Williams v. Taylor 529 U.S. 362, 412 (2000). Not gnhust there be applicable
and controlling precedent from the Supreme Courff itbetating the outcome of the case before
the state court, but the state court’s decision iesto clearly wrong thatlfére is no possibility
fairminded jurists could disagrdbat the state court’s decisi@onflicts with [Supreme Court]
precedents” in place at the time ttate court decision was renderddarrington, 131 S. Ct. at
786.

Because Caudill points to no such Supreéoert precedent - and because none exists -
the Supreme Court of Kentucky’s decision doeswarrant federal leeas relief. WhiléNapue

andGiglio require the prosecution to correct testiménoyn their witnessewhich it knows to be

® The Commonwealth’s contention that this g procedurally defaulted [Record No. 9, p.
69] fails for the same reasons stated above.
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false, here Holden did not testify all, let alone falsely, in rpense to the question, as the trial
court sustained the @secution’s objection.Napue, 360 U.S. at 269. Therefore, the
prosecution’s obligations unddlapue(assuming without any basis to do so that Holden would
have testified falsely) never arose. What Caudill seeks here is a significant exterisapuef

that has never been endorsed by the Supreme.Cauressence, Caudill seeks to prevent the
prosecution from objecting to questions which the defense believes might impeach a prosecution
witness. Because the Supreme Court hasrnesached such a conclusion and because that
conclusion does not necessarily flow from jiecedents, the Supreme Court of Kentucky’s
decision was neither contrary to norumeasonable application of federal [aw.

The Court has previously concluded that the prosecution did not Vigytadg, Napue or
Giglio, but that even if it had committed such aiwdn(s), Caudill’'s due picess rights were not
violated because the individualegjed acts or omissions were Hotaterial” to the outcome of
her case. The Court further concludes that, wdmersidered cumulativelyhe alleged violations
do not undermine confidence in therdiet in violation of Caudill’'sdue process rights. As noted
above, Jeanette Holden’s statement that diienot receive a bengffor her testimony was
truthful. Likewise, Cynthia Ellis’s testimony thahe did not receive leniency or a reduction in
her charges was correct. However, Ellis did rffatnaatively disclose that the prosecution in her

case agreed to (and did) mention to the judgé she was a cooperating witness in other cases.

® Further, it is open to question whether anrimfant's cooperation with the police in an entirely
separate investigation impeaches the egses’ testimony in the case at hafd. Soderstrom v.

Lea 2011 WL 7770057, at *16-17 (C. D. Cal. Jan. 2811). Even if such testimony did have
impeachment value, it is the tr@ourt that prevented its presentation by sustaining the objection.
Finally, assuming thalapuerequired the prosecution to refidrom objecting to the question,
Caudill has not argued or demonstrated that the omitted testimony regarding Holden’s
cooperation in an entirely unrelated case ‘maaterial,” by establistmg a reasonable likelihood

that it would have affected the jury’s decisionher case. It is ebr that it would not.Giglio,

405 U.S. at 154.
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As previously discussed, Julia Davis testified ste received a two-year sentence as a result of
her testimony when she could have receivefiva to seven year sentence. While Caudill
contends that Davis faced a sante of twenty years or moihe has not offered any support for

this claim. Considering the information regagl Ellis and Davis toge#hr, it is clear that it

could not have had a materimhpact in the minds of the . The minimal benefit Ellis
received for her cooperation would have made little or no difference in the minds of a reasonable
jury regarding her credibility. And even @audill had demonstrated that Davis’s testimony
regarding her maximum prison sentence was fatseyas likely the result of her lack of
understanding of the law treer than intentional perjury. Ihght of evidence already in the
record that Davis had received leniency in her own case in exchange for her testimony, the
information would have added only incrementapeachment value. And because there is no
reasonable likelihood that the sum of the errors alleged by Caudill would have affected the
decision of a reasonable jury, she failptovide a basis for federal habeas relief.

G. Claim 13 - Counsel Was Not Ineffectivé-or Failing To Investigate And Impeach

The Prosecution’s Informant Witnesses Bsed Upon Their Incorrect Statements
Regarding Favorable Treatment In Ther Criminal Cases In Exchange For
Their Testimony.

Caudill contends that her counsel renderedféctive assistance by failing to adequately
undermine the credibility of witnesses Cynthia Ellislia Davis, and Jeannette Holden. [Record
No. 1, pp. 97-102] With respect @ynthia Ellis, Caudill arguethat her attorney should have
undermined Ellis’s credibility by demonstratingatishe lied about the benefit she received for
her testimony. [Record No. 1, 7] However, the Court hasraehdy rejected the necessary

predicate for this argument (i.e., thali€$ testimony was fats. See Claim Esupra The

Supreme Court of Kentucky reasthaand correctly concluded thé&idlis’s testimony that she
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did not receive a “deal” was an accurate lapm description of her agreement with the
prosecution. Because this testimony was not f&@sedill's counsel was not ineffective for not
cross-examining Ellis regarding it, as sugtestioning would not have undermined Ellis’s
credibility. Thus, the Supreme b of Kentucky correctly andeasonably concluded that this
ineffective assistance claim was without mer@audill 1l, at *10. Additionally, such cross-
examination would have permitted the prosecution to bolster Ellis’s testimony by emphasizing
that she received no reduction Irer sentence whatsoever for her testimony, a far more
compelling fact than the “ben#fshe received by having therosecution merely mention her
cooperation in other cases. Coelngcted well withirthe bounds of progsional judgment with
respect to his cross-examination of ElliSell v. Straubh 194 F. Supp. 2d 629, 651 (E.D. Mich.
2002) (“[Clourts generally entrust cross-exaation techniques, like other matters of trial
strategy, to the professiondikcretion of counsel.”

Caudill also faults her attorney for not “discover[ing] that Ellis had not been believed by
the prosecution in the drug cases discussed at her sentewgi...” [Record No. 1, p. 97]
However, Caudill's assertion thte prosecutor in Ellis’s crimat case did not believe her has
no factual support in the record. At her sewing, the prosecutor stat Ellis “has also
cooperated in a drug case, nothiexer came out of that. Weowld not agree to anything.”
[DVD #3 Video Exhibits, pt. 2, August 16, 1999, At:08] Nothing in this brief statement
suggests that the prosecution did not belitlwve information provided by Ellis, only that
“nothing came of” that cooperation. This mightdmrect for any number of reasons: the case
might have been dismissed against that defendant; Ellis’'s testimony might have been

unnecessary or cumulativer, the defendant might have plgdilty. The actual reason, whatever
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it might have been, is not part of the recordousel is not ineffective for failing to engage in
speculation unsupported by any factual basis.

Caudill also contends that her counsel wedfective for failing to cross-examine Julia
Davis to demonstrate that she had testified falssharding the terms of her agreement with the
prosecution. [Record No. 1, p. 97] Howevee tourt has previouslgoncluded that Davis’s
testimony regarding that agreemt was fundamentally correct and Caudill has produced no
evidence to support her assertioattbavis realistically faced aappreciably longer sentence.
Because the factual premise for this claim hesnbrejected, Caudill has failed to demonstrate
that her counsel’s performance was deficiang the Supreme Court of Kentucky’s conclusion
to this effect was not an unreasonable deternainaif federal law. Further, the Supreme Court
of Kentucky found that Caudill had failed to shpwejudice from the failure to elicit testimony
on the subject because the jurgd already been “made well ang of the fact that Davis
received a benefit in sentencingasesult of her co-operationCaudill Il, at *10/ This Court
agrees. Caudill failed to demonstrate prejuda®,Davis had already testified that she had

received a considerable reductiorher sentence in exchange feer testimony, and any error in

" The Supreme Court of Kentucky’s statement tfeven if this information had been elicited
on cross-examination, we do not believe the outcohiie trial would have been differeni’,
does not track verbatim the standard for prejudice utteakland which is that the defendant
must show & reasonable probabilityhat the outcome of the trialould have been different ...”
Hodges 727 F.3d at 528 (emphasis added). Howevelieeanr its opinion,the court articulated
the proper standard for eh@nstrating prejudice und@&trickland Caudill I, at *3 (“Caudill’s
arguments ... fail to meet the burden of showihgt there is a reasdola probability that
testimony from an additional expert would hasieanged the outcome of the proceeding.”)
Under such circumstances, the isolated “shorthand referencstriciklands prejudice prong
does not indicate that the state court ad apply to proper federal standarirban v. Ohio
Adult Parole Authority116 F. App’'x 617, 627 (6th Cir. 2004)iting Woodford v. Visciottis37
U.S. 19, 23-24 (2002)).
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her understanding of the maximum punishment sked could readily have been explained on
the ground that she was not an attorney, elinmgainy meaningful damage to her credibility.

Caudill also contends thaer counsel was ineffective because he failed to call Heather
Harris, Davis’'s ex-girlfriend, to testify that Bia had admitted to her before trial that her
inculpatory testimony against Caudill was fabrcht [Record No. 1, p. 97] Caudill relies upon
an affidavit Harris (signed March 1, 2001) in whitElarris states that Davis, while both were
incarcerated at the Fayette County Detention Cévetare Caudill’s trial, told her that she had
lied to Detective Lyons, anflad even passed a polygraph tesgarding Caudill's alleged
statements to her regarding timeirder. [TR 559-560] Caudillomtends that her attorney knew
that Harris was available to testify, and tharéhwas no strategic reason not to call Harris to
undermine Davis’s credibility. The Kentucky@eme Court did notxelicitly address the
merits of this claim because the trial dodid not rule on it during Caudill's RCr 11.42
proceedings. Caudill I, at *10.

Even reviewing this clainde novg it is without merit. While Caudill’'s counsel baldy
asserts that her attorney was aware of the sutestaf Harris’s statement prior to trial [Record
No. 1, p. 97; TR 451], Caudill points to no actuaidence in the record to support this claim.
Without knowledge of the substzm of Harris’s testimony or sommeason to believe that Harris
could provide useful evidence, Caudill's counsek not ineffective becaa he did not call her
as a witness during trial. Evdéinhe had been aware of Harrisflegations, counsel acted well
within the bounds of professidnpdgment in choosing not teely upon her testimony in an
effort to undermine Davis. Harris was Davis's@rfriend, and the facthat the pair had been
involved in a failed personal relationship could hheen used to undermine Harris’s credibility.

Additionally, the prosecution could not have admitted evidence regarding the fact that Davis had
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passed a polygraph test in an effort to bolstetdstimony. However, if Harris had testified, the
jury would have heard from the defense’s own witness that sBavestimony regarding
Caudill's statements to her had been tested by, and passed, a polygraph examination. Under the
facts presented, defense counsel quite reasprwahild have wished to avoid bolstering the
adverse testimony of Davis inishmanner. Assuming Caudillounsel was awarof Harris’'s
testimony before trial, it was Waewithin the confinesof sound professionglidgment to not to
call her under those circumstanceBurgess v. Bookeb26 F. App’x 416, 431 (6th Cir. 2013)
(“exculpatory affidavits made years after the evemés'treated with a fadegree of skepticism,’
especially when there is ‘no reasonable explanation for the ... delayittiig Herrera v.
Collins, 506 U.S. 390, 423 (1993)3ee also Martinez v. Scuftlo. 2:08-cv-10229, 2011 WL
1193210, at *24-25 (E.D. Mich. Mar. 29, 20119oncluding that cunsel did not act
unreasonably in choosing not to call former calienof prosecution witness to testify that
prosecution witness admitted bam that his testimony that deféant had confessed to murder
was fabricated because counsel attacked prteacnitnesses’ credibility on cross-examination
and former cellmate lacked credibilityappeal deniedNo. 11-1650/1651 (6th Cir. Jan. 24,
2012).

Next, Caudill contends that her attorney failed to adequately attack Jeannette Holden’s
credibility in many regards.[Record No. 1, pp. 989] She argues that counsel should have
shown that Holden had cooperated with théicgoon other cases to tgeharges against her
dropped (specifically, on a criminal case agafististine Halvorsen) However, counsel cross-
examined Holden on both subjects. As to thenfer, Holden testified that she had not helped
the police in other cases. As to the latter,ttlzd court sustained thgrosecution’s objection to

counsel’'s question when he admitted that heddany evidence that Holden had received any
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favorable treatment for her alleged cooperatiidvVD A-6, February 14, 2000, at 16:55-16:58]
Caudill offers no explanation regarding whatddional or different cross-examination her
counsel could have conducted, let alone wbanefit such efforts would have produced.
Particularly where “cross-examination techragu like other matters of trial strategy, are
entrusted to the professional discretion of coundaion v. Houk 737 F.3d 1003, 1009 (6th
Cir. 2013), the Court declines to indulge Causilinbridled speculation either that her counsel's
performance was deficient or that she was prejudiced as a result.

During trial, Holden testified that Charl€dark had been present during a conversation
in which Caudill asked Holden if she was inteeésin hurting somebody to make some money.
Holden indicated that she wasn't sure if shentioned Clark’s name tetective Lyons during
their interview, but stated that “[Clark] was theland I'm sure that he’ll say he was there.”
[DVD A-6, February 14, 2000, at 16:20 - 16:22] wiver, four years after the trial, Clark
signed an affidavit stating that he never heard any such conversation. He further states that he
was available and would have téetl at Caudill’s trial to thiseffect. [TR 572-575] Caudill
contends that her attorney was ineffective bezduesdid not request a short recess from the trial
to hire a private investigator toack down Clark so that he cdubffer this testimony. [Record
No. 1, pp. 98-99] The Supreme Court of Kentuc&jected this claim, holding that Clark’s
statement that he did not overhear such a conversation was of little probative value. Further,
counsel could not have been awaf this testimony before triadnd counsel did not make an
unreasonable choice in deciding not to hak tinial mid-stream to track down a single
impeachment withesCaudill Il, at *10.

The Supreme Court of Kentacdid not incorrectlyor unreasonably apply federal law in

determining that Caudill's counsel was not ineffective regarding Clark’s potential trial testimony.
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It is highly questionable whether the trial comduld have granted a stay of the proceedings to
locate an impeachment witness on a mattereabisdary or tertiary importance. But more
fundamentally, Holden testified fagtully that Clark “wasthere, and I'm suréhat he’ll say he
was there.” After Clark gave his statement years after trial in 2004, it was clear that his
testimony could have been helpful. But irviesving counsel’sperformance, “every effort
[must] be made to eliminate tlagstorting effects of hindsight.’Strickland 466 U.S. at 689. In
2000, counsel had no basis to belidvat Clark would testify differety than Holden described.
Further, at that juncture, it wgust Holden’s uncorroborated wabthat Caudill had solicited her
for the robbery. If counsel had sought and algdia stay and Clark had corroborated Holden’s
testimony, the prosecution could have used isabdify - rather thanundermine - Holden'’s
testimony as proof of premeditation. Counsel guesonably could havdiasen not to take the
risk of seeking out, mid-trialtestimony of unknown substanceathcould harm rather than
support his caseAwkal v. Mitchell 613 F.3d 629 ,641 (6th Cir. 201@)tihg Boyle v. McKune
544 F.3d 1132, 1139 (10th Cir. 2008) (“[T]he dgon of which witnesses to call is
guintessentially a matter of strategy for the trial attornegdmatar v. Clarridge225 F. App’x
366, 372 (6th Cir. 2007).

Holden further told Detective Lyons during their interview that “she believes that
[Caudill] solicited [Elizabeth Wollum]” to padipate in the robbery [TR 576-578], but Wollum
gave a pre-trial statement to Lyons that Cauuhidl not done so. [TR 579-80] Caudill again
contends that her counsel was ineffective bechasdid not call Wollum to testify. [Record No.
1, p. 99] The Supreme Court of itacky denied this claim, noting that Holden did not testify at
all during the trial regarding thigortion of her statement to Detave Lyons and tht her belief

that Caudill had solicited Wollum was apparerdigcere but mistaken. Thus, cross-examining
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her regarding this aspect of her interview wontd have materially undermine her credibility.
Caudill 1, at *11. This was not anonreasonable application &ftrickland Holden did not
testify about Wollum during her dict examination. Therefore, cross-examining her regarding
the statement would have introduced new testimony upon this subject matter without materially
undermining Holden’s credibility. Her counsetiscision to forego extensive cross-examination
of Holden in an effort to undermine her tesimy that Caudill had solicited her for committing a
robbery was not unreasonable, as that approach would avoid repeating at length Holden’s
testimony in this regard. In addition, Holden’s testimony was far from the only evidence in the
record supporting premeditation by Caudill. The Supreme Court of Kentucky’s determination
that Caudill failed to show either deficientrfsgmance or a reasonalikelihood of a different
outcome as a result was not an incorreairoeasonable determination of federal lawiggins
v. Smith 539 U.S. 510, 523 (2003).
H. Claim 12 — Caudill’s Trial Counsel Was Not Ineffective By Failing To Tell The

Jury That Goforth Owed Everett Woodward $3,000 For Cocaine And Was

Being Evicted From His House, WhichGave Him An Independent Motive To

Kill White For Her Money.

Caudill also argues that her attorney was ineffective because he failed to develop
evidence at trial that Goforth - apart from Hissire to rob White to obtain money to purchase
more drugs - had another motive: a debt of $3,000.00 he owed tettBWyodward, a drug
dealer. Caudill states that f8cth was being evicted from hi®ome, thus creating an additional
need for funds. Caudill contends these facts gaof@rth an independen¢ason to rob and kill
White that Caudill did not have. And because thial strategy was to blame Goforth for the

murder, she claims that her attey should have further deepled Goforth’s motives. [Record

No. 1, pp. 90-96]
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Caudill's counsel initially indicated during sidebar that he intended to ask Veronica
Jones whether Goforth had told her that he omedey to Woodward to establish that Goforth
had a motive to commit the robbery. Howe\wtg trial court overruled Goforth’s objection to
that line of questioning. [DVD A, February 14, 2000 at 9:14 18] Later, counsel indicated
that he had decided against questioning Jobesitathe drug debt, as it would have elicited
additional testimony regarding the pair's exteastirug use, which he feared would act to the
detriment of his client. [DVD A-6, February 12000 at 9:40] Caudill contends this decision
was manifestly unreasonable eégtensive testimony garding their drug use had already been
introduced. [Record No. 1, p. 91]

In rejecting this claim, the Supreme CoaftKentucky expressly declined to determine
whether counsel’s decision te@d this line of questioning wagasonable because no evidence
on this issue had been demeéd by the circuitourt during the RCt1.42 proceedingsCaudill
II, at *6. However, the court found that Caudii#ld failed to demonstte prejudice from any
deficient performance in light of the overwhelming evidence adduced at trial of her guilt. The
court concluded that Caudill'story that she was surprised @pforth’s assault on White was
implausible because she did not attempt to prteftether attack on White or flee scene once
White had been killed. Indalition, the pair then robbed the home after the murder and drove
White’s car to a remote locatida dispose of the body. Caudilksipposed fear of Goforth also
lacked credibility because she continued to asseavith Goforth that night and long after the
murder, when she could have driven away indeparate vehicle shortly after the murdéd.
Further, significant evidence of Caudill’'s motive was introduced at trial, and the Supreme Court

of Kentucky concluded that exedce of Goforth’s own motive wasimply insufficient to create
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a reasonable likelihood that a jury could concltigat it was Goforth alone who acted to Kill
White. Caudill Il, at *7.

As a threshold matter, this Court reiterates its prior conclusion that the Supreme Court of
Kentucky applied the prop@&tricklandstandard for prejudice. The court did state that prejudice
requires “a showing that, but for counsel’s unpsefenal errors, the outcome of the trial would
have been different.”Caudill I, at *1. This partialar articulation ofStricklands prejudice
standard appears to requibait-for causation, wherea&Strickland only requires proof of a
reasonable probabilityf a different outcome to show prejudic&trickland 466 U.S. at 694.
However, the Kentucky Supreme Court also ciB#gdwn v. Commonwealtt?53 S.W.3d 490
(Ky. 2008), which outlines the correct standand. at 499 (“[tlhe defendd@ must show that
there is a reasonable probability that, but fer ¢dbunsel’'s unprofessional errors, the result of the
proceeding would have been different.”n addressing Caud#l first claim underStrickland
the Supreme Court of Kentucky alstated the correct standatldat her burden was to “[show]
that there is a reasonable probability thatibeony from an additional expert would have
changed the outcome of the proceedingCaudill 11, at *3. The United States Supreme Court
has admonished that, when reviewing state tcdecisions, “readiness to attribute error is
inconsistent with the presumption that stederts know and follow the law” because § 2254(d)
requires “state-court decisions baren the benefibf the doubt.” Woodford v. Visciotti537
U.S. 19, 24 (2002). Accordingly, where the state court plainly expresses a proper understanding
of the applicable federal standard, the periakpression of that standhin “shorthand” does
not warrant the conclusion that thatst court misapplied federal lawCf. Holland v. Jacksgn

542 U.S. 649, 654-55 (2004).
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The Supreme Court of Kentucky’s discussafinCaudill’s ineffective assistance claims
establish its awareness $fricklands clear and long-settlestandard for prejudiceCf. Jackson
v. BradshawNo. 2: 03-983, 2007 WL 2890388, at *11 (S@hio Sept. 28, 2007). Nonetheless,
there are circumstances where federal courts sitting in habeas review have concluded that the
state court’s articulation of the amg federal standard in some instances indicates that it failed to
properly apply federal lawCf. Vasquez v. Bradsha®45 F. App’x 104, 110-12 (6th Cir. 2009).
Because another federal court might assess thacingp the language used in the Supreme Court
of Kentucky’s opinion differently, out of an abdance of caution, the Cauwill review this
claimde novo Id. at 112.

But having reviewed the record, the Court concludes that Caudill has failed to
demonstrate either deficient performance osultng prejudice. To demonstrate that her
attorney rendered assistancatthwas constitutionally ineffége, Caudill must show that
notwithstanding the strong presungptithat her attorney’s actiomsll within the wide range of
reasonably sound trial strategies, her counsmtons were objectively unreasonable under
prevailing professional normsRailey v. Webb540 F.3d 393, 415 (6th Cir. 2008). Here,
Caudill's attorney initially inteded to elicit testimony from Venica Jones that Goforth owed a
drug dealer $2,600.00 to establish an independetivento rob White, but later chose not to do
so to avoid bringing in morevidence of the pair's extensideug use. [DVD A-6, February 14,

2000 at 9:14, 9:40] Caudill correctly statesttithere was already considerable evidence
regarding their drug use in the record. However, there was also considerable evidence in the
record regarding Goforth’s motive to ralhite. The question then is whethadditional
evidence of both facts would have ultimately been of assistance to Caudill's defense. In short,

Caudill's attorney had to decide whether thavas a net benefit tbringing in additional
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evidence regarding Goforth’s motive at the exgeeof introducing additional harmful evidence
of drug use. Caudill's counsel answered thaéstion in the negative. While other counsel
might have resolved that conundrum differgntlhis Court cannot conclude that Caudill's
attorney’s decision was outside the realm of saable professional judgme particularly when
affording counsel the strong presptmon of competence required Byrickland

Nor has Caudill demonstrated a reasonable pitityathat the outcome of the trial would
have been different had her attey elicitedthis testimony. Hodges v. Colsqn727 F.3d 517,

528 (6th Cir. 2013). Caudill’'s version of events was that she had gone to White’s home to
borrow additional money when Goforth unexmelty assaulted White and robbed her home.
Testimony that Goforth needed money to sepadrug debt would have provided a further
motive for him to act in this manner. Howevas, the Supreme Court of Kentucky noted, there
was ample evidence which powerfully undermineddiaeisibility of Caudills story. There was

no evidence that Caudill had attempted to stepaksault on White or flee the residence once it
began.

After the home had been ransacked and robbed, Caudill drove a separate vehicle to a
remote location to burn White’s body and vehicle. Caudill did not attempt to drive away even
when she was utterly free to do. sCaudill also continued tessociate with Goforth long after
the murder. These are not the actions of ragrewhose motive was méré¢o borrow money
from White. Instead, they are the actions of esqe actively complicit in the murder. In sum,
evidence that Goforth had an additional motivedio or kill White would not have sufficiently
undermined evidence of Caudill's own motive participate in these crimes to create a

reasonable possibility that theyuvould have concluded thatitas Goforth alone who acted to
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kill White. Because Caudill has failed to demonstrate prejudice from her counsel’s performance,
this claim fails.

|. Claim 14 — Caudill’'s Counsel Was Not Ineffective Because He Did Not Call

Jeffrey Spence To Testify That Goforh Confessed To HimThat He Was The
One Who Killed White But He Intended To Blame Caudill For The Murder.

Approximately one week before trial, [@etive Lyons interviewed Jeffery Spence, an
inmate at the Fayette County tBetion Center. Spence had awmted the prosecution, offering
to give a statement against Goforth in exchdogéis release from jail. Spence, who was then
housed with Goforth, stated that Goforth had tailsh that “he himself assaulted [White] in an
effort to quiet her in a robbery or burglarytesmpt, [but] did not mean to cause her death.
Goforth was going to place the blame on Caudilltfer crime.” However, Lyons indicated that
“Spence offered no more specific detail regagdithe assault or activity occurring after the
assault.” Further, Spence had been chargedasghulting his girlfriend, bute asserted that she
had simply fallen from a window, and that shelownger wished to prosecute him for assault.
However, when Detective Lyons interviewede8pe’s girlfriend, the gifriend stated that
Spence had in fact assaulted Heacturing her jaw in the pross, and that she had no intention
of dropping the charges againsitrhi [TR 582] The prosecution chose not to call Spence as a
witness, but Detective Lyons’s interview notesl report were provided to defense counsel.

Caudill argues that her counsel was ieefive because he did not call Spence as a
witness. Caudill contends that doing so would have put Goforth’s confession to the crime before
the jury, and would have cast doubt upon thtormants who testified that Caudill had
confessed. [Record No. 1, pp. 102-105] The &umgr Court of Kentucky denied this claim
following Caudill's RCr 11.42 proceedings, noting tisxdence appeared far more interested in

just getting himself out of jail #m in altruistically providinghelpful testimony. Likewise, he
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had no information about the specifics of thener which would have buttressed the reliability
of his assertions. And Goforth’s alleged tation that he had assaulted White but did not
intend to kill her was flatly refuted bydHorensic evidence adduced at tri@audill 11, at *3.

The Supreme Court of Kentucky reasonably emrdectly rejected ik singularly dubious
claim. Caudill’s attorney hado reason to predict what Spence might say if he were called as a
witness but had not been releasenn custody — the deal he a&ly sought in exchange for his
testimony. If Spence testifiedahGoforth had not made angrdession to him, not only would
this been unhelpful, it likelyvould have diminished coun&etredibility with the jury®

Spence might have testified in accord with statement that Goforth admitted assaulting
White. This testimony would likely have been madarmful to Caudill’'s case than if Spence
had disavowed his prior statement entirely. @aficst contends that Spence’s testimony would
have put evidence into the record that itsw@oforth, rather than Caudill, who robbed and
assaulted White. However, as correctly nobydthe Supreme Court of Kentucky, Spence’s
testimony was very unreliable. &well-publicized casand shortly before trial, Spence actively
solicited the prosecution in an effdo obtain his ow release in exchander giving testimony
that was utterly devoid of any specific informaat about the events of that night which might
have lent his story some cretliy. Spence’s statement, theoe¢, would not have provided any
reliable testimony implicating Goforth and thegonerating Caudill. On that basis alone, her
counsel was not unreasonablecimoosing not to call him.Cf. Swanigan v. RivardNo. 11-

11833, 2012 WL 5379557, at *8-9 (E.D. Mich. O8L, 2012) (concluding that counsel was not

8 Caudill suggests that Spence might have tedtifieat he made the whole thing up to broker a
deal for himself.” [Record No. 1, p. 103] Suspeculation is patently unreasonable. Spence,
still facing criminal charges fassaulting his girlfriend, would néikely have admitted to lying

to police when the credibilityof his story that she felbut of a window would play a
determinative role in his guilt or innocence regarding the assault charge.
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ineffective for failing to call witness of questionable credibilitgnith v. Jago888 F.2d 399,
409 (6th Cir. 1989) (concluding thpetitioner failed to show pngglice from counsel’s failure to
preserve testimony by avowal frowitness of doubtfucredibility); see also Hutchison v. Bell
303 F.3d 720, 749 (6th Cir. 2002) (absent recordemce of counsel’s reasons for not calling a
witness, the court must presume that decision was basegbon trial strategy).

Caudill also contends th&pence’s testimony would hagast doubt upon the testimony
of Davis and Ellis who testified that Caudill had confessed to the crime. She argues that this
would have demonstrated that “different inforngatold different tales.” The flaws in this
argument are substantial. The jury was alyeadare that differentwitnesses had provided
varying accounts of the eventblot only had Caudill's and Gofdris accounts widely diverged,
but the testimony of Julia Davis and Cynthia E#llso varied significantly in their particulars
regarding what each alleged that Caudill had tblem. It was already plain that Goforth and
Caudill intended to point the finger at the othartfee robbery and murder of White. Spence’s
testimony would have only reinforcedact that was already obvious to the jury.

More importantly, calling Spence could haaffirmatively damaged Caudill’'s case by
buttressing both the prosecuti@md its withnesses. Having heard Spence’s testimony that
Goforth had confessed that he had assaulhite, Goforth’s cousel would have cross-
examined him at length about his lack of knadge of any specific information about the case
that would have been known by Goforth but uniabde to the public generally through press
coverage. Not only would this have undermirgplence’s credibilityjt would have either
expressly or by implication bdkred the credibility of the prosecution by showing that they
would not call just any witness, but only those witiessthey believed to be reliable (in this case,

Cynthia Ellis and Julia Davis).Goforth’s counsel could alsbave pointed out that, unlike
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Spence, Ellis and Davis provided details in their testimony about facts which would have been
known by Caudill but not the public. In sumary,uddl’s attorney quitereasonably could have
chosen not to call a witness who would havevigted very weak testiomy against Goforth at

the expense of strengthening the witnesses against his own dclienRorter v. BerghuisNo.
04CV71350DT, 2005 WL 2063946, at *11 (E.D.d¥li Aug. 23, 2005) (“Defense counsel’s
decision not to introduce evidence of thenooission of a crime by third parties does not
constitute ineffective assistance of counsel, whiageevidence does not ‘piunerringly’ to the

guilt of the third party and the innocence of the accusedtihg Hoots v. Allsbrook785 F.2d

1214, 1222 (4th Cir. 1986)). Because Caudill hdsddo establish either deficient performance

or resulting prejudie, this claim fails.

J. Claim 11 — Caudill's Attorney Was Not Ineffective For Failing To Rebut The
Testimony Of The Prosecution’s BloodSpatter Expert With Adequate Cross-
Examination And Through A Defense Expert.

During trial, Linda Winkle, a forensicxpert employed by the Kentucky State Police,
testified that three different kinds of blood stains were found on Caudill’'s shoes - small impact
spatters, contact stains, and smears. Winkle explained that an impact spatter is a small circle of
blood, approximately 1-4 mm in diameter, whiasults when force is applied to a drop of
blood, such as when a drop of blood falls theugtbor hits another object. [DVD A-6, February
14, 2000, at 14:24:52 - 14:26:30] Regarding impgettters found on Cailits shoes, Winkle
testified that “the size, shape and distribution of those spatters is consistent with those that would
be produced during a beating,” and that the sistathé those impact spatters could not have

traveled more than three fedd. at 14:26:45-14:27:30.

During Winkle’s cross-examinatn, Caudill’s counsel first asked:
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Q: With regard to the blood stain pattenterpretation of the shoes, you talked

about the farthest distandbat the small impact spats could travel, and |

believe you indicated up &bout three feet or so?

A: Yes, sir.

Q: And when you say “consistent with aakiag,” it could be that the shoes were

nearby if somebody else was dgithe beating if, you're just saying that the shoes

were close by?

A:. They were close by when sorftgce was being applied, yes, sir.

[DVD A-6, February 14, 2000, at4:37:14-14:37:40] Winklalso acknowledged on cross-
examination that the impact spatters could Hasen produced in other ways besides a beating,
but indicated that merely waving a bloody objeaiuld result in “castoffstains” rather than
impact spattersld. at 14:37:50-14:38:45.

During trial, Caudill testified that she wentWhite’s house on the gt of the murder to
borrow some money, but that once White openeddibor, Goforth unexpectedly ran past her,
into the house and down a hallway. Goforth staied she was briefly shocked by this action,
but when she heard White cry out, she went into the house and walked down the hallway. When
she turned a corner, she saw Goforth standirey White nearby. At that time, Caudill stated
that she never saw Goforth actually strike Whitet that there was already blood visible.
Caudill testified that she became hysterical, at Wipicint Goforth slapped her, took her into a
bedroom just off the hallway, and tied her hands together. Caudill later helped Goforth move
White’s body to the trunk of her car. [DVD A-February 14, 2000, at #8-15:47] On cross-
examination, Goforth’s counsel asked Caudill, oneetsd turned the cornt the side hallway
and saw Goforth standing over White, whethay the time you go in, the assault’'s over with?”

Caudill stated “No, the assault, he had hit aed she was on the ground, | wouldn’t say the

assault was over with.” Caudilidicated that, after Goforth tglaced Caudill in the bedroom
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and had tied her hands, there remained adfrgght between her location and where Goforth
stood in the hallway over White. [DVE-7, February 14, 2000, at 16:18-16:20]

Four years after the trial ended, Douglas Blaipost-conviction investigator for Caudill,
interviewed Winkle. Some three months after the interview, Blair set forth what he recalled
from that conversation in an affidavit signed January 31, 2005. [TR 492-493] Blair stated
that Winkle explained, as she had at trial, thatblood spatter on Caudill's shoes was consistent
with having come from being nearbeating. Winkle also told him that it was not the result of
“satellite spatter” - a term not then defined ooe used by Winkle at trial - and it could not have
been Caudill's own blood from a car wreck.

Winkle later brought Edward Taylor intoethnterview, whom Winkle introduced as a
more experienced blood spatter analyst. ewiBlair asked him about the blood on Caudill's
boots, Taylor concurred with Winklthat they could be impaspatter from having been near a
beating. However, Taylor also told Blair thttey could be “satellite spatter,” which he
described as occurring when falling drops of bltitdeither other blood or glance off another
object. As a result, Blastates that Taylor told him that beuld not rule out th possibility that
the blood spatter occurred either from Caualiéisting carrying White’body to her car shortly
after the murder, or from Caudill's own bloodmjsing from her hands after Goforth flipped the
truck they were driving #nday after the murdetd.

Caudill contends that her counsel was ineffective because he did not interview Winkle
prior to trial or retairhis own expert withesggarding blood spatter agals. Caudill speculates
that the blood on her shoes could have come featellite spatter” as she helped Goforth move
White’s body to her car, or it could have béwm own blood from cuts on her hands following a

car accident the next dayRecord No. 1, pp. 82-90]
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The Supreme Court of Kentucky rejected ti@m on appeal from the denial of relief in
the RCr 11.42 proceedings. The court noteat Winkle conceded during her testimony that,
while the blood spatter on Caudilishoes was “consistent witlher being nearby a beating,
there were other ways that blood could spatter or break up, antiafiat’s alleged statements
were not directly inconsistent with Winkle’s tri@stimony. The court also noted that Winkle’s
testimony did not preclude Caudill from arguing@ttithe blood spatter dmer shoes could have
occurred either when she helped Goforth méitate’s body or when she was later involved in
the car wreck. The court, theoed, concluded that Caudill’'s cowglid not perform deficiently
by failing to hire its own expert wiess to rebut Winkle’s testimongaudill Il, at *2-3.

Caudill has failed to demonstrate that thgi@me Court of Kentucky’s rejection of this
claim was an unreasonable determination of federal law. Caudill first contends that the court
was incorrect when it noted that blood on Caiglilhoes was determined to be White’s.
[Record No. 1, p. 89] Caudill's argument appearflow from her assadn that the blood on
her boots was not DNA tested. [Record No. 1, p. B8} during trial, Wihkle testified that she
tested the boots for two enzyme types (PGM BAP) and that the blood on the boots matched
White’s blood enzyme types, but did nottota Caudill's. [DVD A-6, February 14, 2000, at
14:09-14:11] It was presumablyrfthis reason that Winkle told Blair during their interview that
the blood on Caudill's boots was not Caudill's[TR 492] Further, Blair's affidavit
acknowledged that blood on Callid shoes “had tested pdisie for Lonetta White’s DNA.”Id.
This is consistent with the testimony of a DNA exgrtrial, who indicatedhat a shoe lace cut

from the boots tested positive for both Whitaisd Caudill's blood. [DVD A-5, February 10,
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2000, at 16:05-16:06] Caudill's present assarthat the blood found on her boots “was not
ever determined to be Ms. White’s blood” is refuted by the retord.

The Supreme Court of Kentucky’s deterntioa that Caudill's coure did not perform
deficiently was likewise correctWinkle's testimony that the &bd spatter orCaudill's shoes
was “consistent with” a beating did not, fromforensic standpoint, preclude Caudill from
arguing that the spatter on her shoes restitted either White’s body being dropped when she
and Goforth were moving it or from the subsequeantwreck, particularly in light of Winkle’s
ready concession that other thingmuld have caused the bloodhieeak up in a similar manner.
Another expert such as Taylor was simply mecessary to argue what Winkle had already
conceded: that other things such as “satediiatter” could account for the blood on Caudill’s

shoes?® Harrington v. Richter  U.S. _, 131 S. Ct. 770, 791 (2011) (“In many instances

° At first blush, this fact would seem to umcéne Caudill's speculation that the blood spatter
on her boots could have been her own fromiheolvement in the car wreck. However, on
cross-examination Winkle noted that she catalogd#different impact sgiters, contact stains,
and smears on Caudill’'s boots. [DVD A-6, Redmy 14, 2000, at 14:37-14:38] Winkle did not
testify or suggest that eachdaevery one of these trace amauott blood was tested for enzymes
or its DNA profile, and such complete (as opposedampled) testing would by atypical. Each
of these pieces of blood could therefore hawestituted White’s blood, Caudill’s blood, or both.
Absent a more exhaustive data set and a @ssociation between dagparticular blood stain
and the source of that blood, Winkle's testimongareling the blood spatter offered a far less
compelling association between Caudill and Bieating than Caudill now suggests. To the
extent the prosecution urged atwese during its closing, an attwey, rather than an expert
witness, was all that was required to rebut any argumentative overreaching. Indeed, Caudill’'s
counsel argued during his cilog that based upon Winkle’s tesony the blood spatter and
smears was consistent with White’s body beingpped while Goforth and Caudill moved it to
the car, or with Caudil’snvolvement with the car wré&cthe following day. [DVD A-8,
February 16, 2000, at 9:58-10:03]

19 While an affidavit from Taylor himself garding his expert opian regarding the blood
spatter would qualify as evidencencerning what an expert wass might have testified to if
called, it is highly questnable whether Blair'sfAdavit containing his ecollection of Taylor’s
statements to him three months before satisé requirement that a habeas petition present
actual evidence of an expert’s testimony reguite demonstrate deficient performanc€f.
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cross-examination will be suffient to expose defects in an estfsepresentation.”). The Sixth
Circuit has admonished that counsel's choioegarding what witnesseto call at trial are
“virtually unchallengeald” strategic decisionsAwkal v. Mitchell 613 F.3d 629, 641 (6th Cir.
2010). Where, as here, defense counsel usegrdisecution’s own witneds establif that the
defense’s theory of the case was just asgide; his performance was not deficienCf.
Schreibvogel v. Wyoming Deif Corrections State WardeNo. 13-8065, 2013 WL 6487356,
at *2 (10th Cir. 2013) (finding no defecéivperformance where defge counsel elicited
admission from expert that victim’s injuries, whiensistent withbeing punched, also could
have come from a falllMedearis v. United Stateg69 F. Supp. 2d 779, 791 (D.S.D. 2006)
(same);Bower v. QuartermamM97 F. 3d 459, 473 (5th Cir. 2007) (holding that defense counsel’s
decision not to cross-examine state metalluegpert was not deficient performance where
expert’s testimony did not underminefeiese’s time/proximity defense).

K. Claim 6B — The Prosecutor’'s Statement®egarding His Experience With Prior
Cases Did Not Improperly Refer To Facts Outside The Record.

During closing arguments, the prosecutor stéted “I really can’tdescribe how savage
and cruel this crime really was. As many tinass| have stood here before jurors in murder
cases and | don’t have the words.” [DVD A-8pReary 16, 2000, at 10:57As she did on direct
appeal, Caudill contends that the prosecutor’s resnadee intended to tell “the jury that based
on his many years’ experiencenigs his opinion this was the worstme he had seen. This was
not only an improper expression of personal mpinbut went outside the record to convey
information about other cases and thedtative facts.” Brief for AppellantCaudill v.

CommonwealthNo. 2000-SC-000296, 2001 WL 34546226 (Ky. Mar. 15, 2001), at pp. 23-25;

Long v. Roberts277 F. App’x 801, 803 (10th Cir. 2008yans v. Cockrell285 F.3d 370, 377
(5th Cir. 2002) .
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[Record No. 1, pp. 53-55] The Kentucky Suprenwu€ rejected that claim, holding that the
prosecutor’s statement “did not tell the jury ... that this was the worst crime he had ever seen”
but was merely the prosecutor’s view of the evideri€audill I, at 675.

The Supreme Court of Kentkc correctly and reasonablyjeeted Caudill’'s argument as
being a clear mischaracterization of the progsmtal statement. The prosecutor did not, as
Caudill asserts, make any statements to the fagarding facts that had occurred in other
prosecutions, nor did he describe the outcomesdh sases. Likewise, he did not assert that
Caudill’'s case was the worst crime he had seenth@aontrary, he stated that the facts of her
case were too savage to adequately describe in words. There was simply no attempt by the
prosecutor to bring before the jucts that were not in evidence.

In addition, the prosecutor’s statemenhade during his closing argument during the
guilt phase - bore only upon tleeverityof the conduct involved, not upon Caudill’s guilt or
innocence of the offense. The cases cited by Caudill indicate that prosecutors act improperly
when they make statements indicating that, in their opinion, the defendant took certain actions or
was guilty of the crimes charged, or that &ipalar witness was or was not believablgall v.

Parker, 231 F.3d 265, 312 (6th Cir. 200@jt(ng Caldwell v. Russelll81 F.3d 731, 737-38 (6th

Cir. 1999) (holding that a prosecutor should not expressrsoma opinion cocerning the
defendant’s guilt or a wiess’ credibility) andJnited States v. Carrql26 F.3d at 1387-88 (6th

Cir. 1994) (holding that a prosecutor should not express “a conviction of personal belief
regarding the witness’s xacity.”)). Caudill has cited no aurity, let alone aarly-established
authority from the Supreme Court, indicatirthat a prosecutor can make no comment

whatsoever regarding the severity of theness for which the defendant is charged.

69



Finally, even if the comments had beemioper, misconduct does netcur unless they
are also flagrant.Macias v. Makowski291 F.3d 447, 452 (6th Cir. 2002). Considering the
factors set out itUnited States v. CarrglR6 F.3d 1380, 1387 (6th Cir. 1994), it is plain that the
comments in issue in this proceeding were not flagrant. The prosecution made his assertion
regarding his inability to describe the seveofythe crimes involved inwo isolated sentences,
and his brief effort to remind the jury that White was beaten to death was unlikely to have misled
the jury or prejudiced the accused regarding her guilt or innocence.

L. Claim 3 — The Jury Instructions Given Duing the Guilt Phase Of The Trial Did

Not Preventing The Jury From Determning Caudill’'s Culpability During The
Penalty Phase.

Following the close of the evidence during the guilt phase, the trial court advised the jury
in Instruction No. 4 that if they were “unablo determine from the evidence whether [Caudill]
committed this crime as Principal under Instron No. 2 or Accomplice under Instruction No.

3, then you will find Virginia Susan Caudill guilty of Murder, Principal or Accomplice, under
this Instruction and so state your verdict.” [TR 186] The jury found Caudill guilty of murder
under this instruction. [TR 197]

On direct appeal, Caudill noted that the jurgtructions provided during the guilt phase
did not require the jury to deifitively decide at that juncta whether she had “intentionally
killed Lonetta White by striking her with a blunt object” under IngiorcNo. 2 [TR 184], or
whether Caudill had merely “acted in complicity” with Goforth when he did so under Instruction
No. 3 [TR 185]. Caudill argued thats a result, when the jury later determined that her sentence
should be fixed at death, she was deprivethdividualized considerain of sentencing factors
in the imposition of the delafpenalty as required lyockett v. Ohip438 U.S. 536 (1978). Brief

for Appellant Virginia Caudill,Caudill v. Commonwealth120 S.W.3d 635 (Ky. 2003), 2001
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WL 3456226, at *96-97 (Mar. 15, 2001)Caudill reiterateghis claim in her current petition.
[Record No. 1, pp. 37-40] Specifically, she arguas tfib]efore a defenddrtan be sentenced to
death ... the state court shouldledst require that éhjury, for purposes of the penalty phase,
determine the specific role and level of culpidpibf the defendant iorder to impose the death
penalty.** [Record No. 1, p. 39]

The Supreme Court of Kentkic rejected this argument, noting that even if the jury
concluded that Caudill was only an accomplicéht® murder, she remained death-eligible under
Tison v. Arizona481 U.S. 137, 157-58 (1987), and that it&ructions given later during the
penalty phase expressly instructed the jury thay could consider vdther Caudill was merely
“an accomplice in the offense committed by anotherson and her participation in the offense
was relatively minor” as a mitigating factor in determining her sente@eedill I, at 667; [TR
205] That court did not unreasonably apply fed&al in reaching this conclusion. In capital
cases, “the sentencing process must permit ceratidn of the characteand record of the
individual offender and the circumstances of the particular offense as a constitutionally
indispensable part of the processimficting the penalty of death.”Locketf 438 U.S. at 601
(quoting Woodson v. North Carolind28 U.S. 280, 304 (1976)). Asresult, “the Eighth and
Fourteenth Amendments require that the sexatienn all but the rarest kind of capital caset
be precludedrom considering, as a mitigating factany aspect of a defendant’s character or
record and any of the circumstas of the offense that the dediant proffers as a basis for a

sentence less than deathd. at 604 (emphasis added).

"' The Court interprets the wording of Caudill's argument at this point to mean that the jury
should have been required to determine her iroldtne murder during g guilt phase. To the
extent her argument could be construed as asgehtat the jury should have been required to do
so during the penalty phase, she made no aughment to the Kentucky Supreme Court, and
that claim would be procedurally defaulted.
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Caudill's argument misapprehends these tituti®nal rules. Caudill contends that the
jury’s obligation to make amdividualized assessment bér culpability during theentencing
phase constitutionally requires them to make a f§pdiiding as to her role in the crimes during
theguilt phase. [Record No. 1, p. 39] But the Supreme Court has repdatttithat during the
guilt phase a jury is only required to determine whether or not the defendant committed the crime
charged, not to agree and make specific finglingon each of the predite facts required to
reach that verdict.Cf. Schad v. United StateS01 U.S. 624, 631-32 (1991) (“We have never
suggested that in retung general verdicts in such casesjtirers should beequired to agree
upon a single means of commission, any more than the indictments were required to specify one
alone. In these cases, as in litigation generdilffjerent jurors may be persuaded by different
pieces of evidence, even when they agree upon the bottom line. Plainly there is no general
requirement that the jury reach agreement enpifeliminary factual issues which underlie the

verdict.”) Caudill's approach wouldin afoul of this well-established rufé.

12 The difficulty with Caudill’'s proposed rule inade more clear by apjg it to the facts of

her case. Even if the jury had been requiredetermine Caudill’s role in the murder during the
guilt phase, other specific facts pertinent te tindividualized sentencing” during the penalty
phase would remain unresolved. But Caudill'sncanalytical approach would find this result
unacceptable. For instance, if no “combinatianstruction like Instruction No. 4 had been
given, the jury would have beeequired to find her guilty asehprincipal under Instruction No.

2 or as the accomplice under Instruction No. 3. However, had the jury found her guilty as the
principal under Instruction No. 2, it still would nbave been required wecide what “blunt
object” she used to kill White, or whether thmirder occurred during a struggle with White,

both factual matters disputed orcentain at trial. Similarly, ithe jury concluded that Caudill

was merely an accomplice to Goforth’s murdéMhite under Instruction No. 3, it would not

have been required to decide what acti@amdill took “in complicity” with Goforth. These
specific facts, as much as the broader label of Caudill as the principal actor or the accomplice to
the murder, would be relevant factors to be considered in mitigation during the penalty phase. In
short, the rule proposed by Caudill fails becahsee is no rational basis upon which to limit the
specificity or number of theatts it would require the jurp find (unanimously and beyond a
reasonable doubt) during the guilt phase sinbglgause they could be among the broad universe

of factors which could be relevant in mitigation during the penalty phase.
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In addition, Lockettrequires that a jury be allowed to consider all relevant information,
including the defendant’s role ithe offense, during the sentencing phase of a capital case.
Caudill argues that thigermissionduring the penalty phaseust be, in essencecammandment
imposed during the guilt phase, requiring the juoy determine her role in the offense,
unanimously and beyond a reasdeabloubt, and requiring theto make a specific finding
regarding this issue. As a threshold matter, Caudill makes no effort to explain how the fact that
the jury was not required to determiner hele earlier, during the guilt phase, somehow
affirmatively prevented the jurors from considering that role later during the penalty phase.
Throughout the trial, Caudill and @wth sought to cast blame alstoentirely upon the other.

The fact that jury was not compelled to decidech defendant’s version of the events was more
credible at the guilt phase dibthing, by itself, to prevent ¢hjurors from considering any
relevant evidence bearing upon this questioneaptnalty phase. Indeed, Caudill requested and
received an instruction duringetpenalty phase advising the juhat it could consider whether

she was acting merely as an accomplice and had only a minor role in the murder as a mitigating
factor. [TR 205]

Finally, Caudill's argument appears to conflict with the holdiniylilis v. Maryland 486
U.S. 367 (1988). A rule which requires a juryntake a unanimous - and presumably binding -
determination of her role dumg the guilt phase would prent jurors from individually
considering evidence on the question during the mitigation phislei&oy v. North Carolina
494 U.S. 433, 442-43 (1990)Mills requires thaeach juror be permitted to consider and give
effect to ... all mitigating evidence in deaidi ... whether aggravating circumstances outweigh

mitigating circumstances ...”) (emphasis addedere, the trial court properly permitted the
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jurors to consider Caudill’'s contention that sherely played a minor role as an accomplice in
the murder carried out by Goforth as mitigation evidence during the penalty phase.

M. Claim 2A — Imposition Of The Death P@alty Is Not Invalid Because The Trial

Court Did Not Give Guilt Phase Jury Instructions for First Degree
Manslaughter.

During the prosecution’s case-in-chief, Cynthia Ellis testified that, while incarcerated
with Caudill prior to trial, Caudill had told héhat after she and Whitead argued over money,
White attempted to make a telephone call and ttexte was then a struggle between the two.
Ellis further testified that Caudill told her thette then pulled something from the wall, perhaps a
clock, and struck White once orite with it, hard enough to knodkhite off of her feet and to
cause her to bleed. [DVD A-6, February 2000, at 11:55-11:57] Ellis later testified on
rebuttal that Caudill had also tofer that after Goforth had jerked the telephone off the wall, he
left the house, retued with a tire ironand used it to beat White tieath. [DVD A-8, February
15, 2000, at 13:11]

Shortly before the close of the evidendeaudill indicated that would seek jury
instructions on first and second degree manslaunghs lesser included offenses to murder,
arguing that while she and Goforth intendeddb White, Caudill had no premeditated intent to
kill her. However, the trial court stated thdtcan’t imagine, and | think the case law supports
it, but I can’t imagine any theory of the case thatild justify anything btintentional murder in
light of the number of times this lady wasusk. | mean, | don't fink there’s any other
reasonable conclusion the jury could drayDVD A-7, Februaryl5, 2000, at 11:19-11:20]

At a hearing following the close of the Huphase of the cas&audill reiterated her
request for jury instructions on first degreenslaughter. As grounds, Caudill argued that, “in

light of events in her life,” presumably including the recent suicidenoéx-boyfriend and her
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current boyfriend Steve White’s expulsion of hamfrhis house, her argument with White at her
house was a triggering event i caused her to suffer frofiextreme emotional distress”
(“EED”) at the time of White’s murder. D\VD A-8, February 15, 2000, at 13:55-13:56] The
trial court overruled the motion for a first degreensiaughter instruction. [DVD A-8, February
15, 2000, at 14:00-14:01]

On direct appeal, Caudillgued that Kentucky law requiredethrial court to instruct the
jury on first degree manslaugihtas a lesser-included offense the two different grounds she
asserted at trial. Firsshe contended thateslwas under the influence of EED as defined in KRS
8 507.020(1)(a) at the time of the murder ancerdfore, was entitled to a first degree
manslaughter instruction under KRS 8§ 507.030(1)(Brief for Appellant Virginia Caudill,
Caudill v. Commonwealti120 S.W.3d 635 (Ky. 2003), 2001 WL 3456226, at *77-81 (Mar. 15,
2001). Second, Caudill contended the evidence would support a conclusion that she intended
only to seriously injure White with the object shdaled from the wall, but that she killed White
instead and, therefore, she was entitled fivsh degree manslaughter instruction under KRS 8§
507.030(1)(a).ld. at *81-82.

The Supreme Court of Kentucky discussed éhelaims at lengthbut rejected both.
Regarding the former, the court concluded ti@instruction for first degree manslaughter was
warranted because “there was no evidence whatsoever that Caudill was acting under extreme
emotional disturbance at the time Lonetta White was kill&Zgudill I, 120 S.W.3d at 667. The
court found that the evidence would not support the conclusion that Caudill entered White's
home under the influence of EED, and that White&re refusal to give Caudill money was not a
plausible “triggering event” for EED.Id. at 668. On the latter claim, the court found no

evidence to support the notioratiWhite’s killer did nointend her death, noting that:
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The postmortem examination of Mrs. White’s body revealed that she suffered at

least fifteen blows to the head wigthhammerlike object. The blows ranged from

those that caused laceratidnghose that fractured the skull causing fragments of

bone to be driven into the braifhis undisputed evidence precludes any

reasonable doubt that whoever attacked Mrs. White intended to kill, as opposed to

merely injure, her.”
Caudill I, 120 S.W.3d at 668.

In her current petition, Caudill reiterates ohlgr second basis for arguing that the jury
should have been instructed on first degree taaghter as a lesser-included offense: that she
intended White only serious harm, not death. Caudill contématsthe Supreme Court of
Kentucky’s decision to the contrary is the resafltan unreasonable determination of the facts
and is contrary to or an unreasonable deterioinaf federal law. [Record No. 1, p. 26-32]
Alternatively, Caudill contends that she is entitledd® novoreview of her legal arguments
because the Supreme Court of Kentucky “ruled upenright to lesser oluded instructions
under state law without any analysis ofeffhclaim] under the Eighth and Fourteenth
Amendments” undeBeck v. Alabamad47 U.S.625 (1980)ld. at 30.

Caudill's argument that she is entitledde novoreview of her claim does not require
extensive analysis. Caudill's own argumenttiie Supreme Court of Kentucky that she was
entitled to an “intent to inj&” first degree manslaughter insttion was itselflargely, if not
entirely, predicated upon state, as opposedderéd, law. Caudil’'sargument was based upon
two Kentucky casesMcGinnis v. Commonwealtt875 S.W.2d 518, 525 (Ky. 1994), and
Henderson v. Commonwealth07 S.W.2d 454(Ky. App. 1974). iBf for Appellant Virginia
Caudill, Caudill v. Commonwealii120 S.W.3d 635 (Ky. 20032001 WL 3456226, at *81-82

(Mar. 15, 2001). Had Caudill said no more thhis, the Respondent would have a compelling

argument that Caudill had procedlly defaulted this claim badeupon her failure to give the
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Supreme Court of Kentucky notice that she claimeviolation of her rights under federal law.
Cf. Duncan v. Henry513 U.S. 364, 365-66 (1995) (“If statcourts are to be given the
opportunity to correct alleged vidians of prisoners’ federal righthey must surely be alerted
to the fact that the prisorgeare asserting claims undee thnited States Constitution.’Baldwin
v. Reesegb41 U.S. 27, 33 (2004) (holding that a petigr’s failure to identyf a federal claim or
to cite case law which might alert the state cdarthe federal nature of a claim is not fair
presentation). It was not until a later “catch-all” section of her brief that Caudill suggested that
the failure to instructhe jury on lesser-included offensesght implicate federal rights through
her citation toKeeble v. United Stated12 U.S. 205 (1973) ariBeck 2001 WL 3456226, at
*86-87. But even assuming that Caudill's impredsefing did not invite the very silence about
which she now complains, her argument dier novoreview is foreclosed by Supreme Court
precedent issued after briefing on this matter, specifieddlyington v. Richter _ U.S. _ , 131
S. Ct. 770, 784-85 (2011) (holding thé® novoreview is only apprapate if the petitioner
affirmatively shows that the state court's démn “did not involve[] a determination of the
merits of his claim,” such as where the staiart denied the clairon procedural grounds).
Regardless, even without affording the Supreme Court of Kentucky the deference to
which it is entitled under 8 225d) and reviewing its decisiate nove Caudill’s claim is plainly
without merit. InBeck v. Alabamad47 U.S. 625 (1980), the Supref@eurt held that, at least in
capital cases, the constitutional requirement offioeess requires that they be instructed on
lesser included offenses where thdence warrants the instructiond. at 635-37. Shortly
thereafter, the Supreme Court re-emphasized“that process requires that a lesser included
offense instruction be giveonly when the evidence warrants such an instructiodopper v.

Evans 456 U.S. 605, 611 (1982) (emphasis added).making that determination, the Sixth
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Circuit has explained that “[a] decision as to wheth&eak instruction is required is a fact-
specific inquiry in which a court must detena whether there were sufficient facts for a
reasonable jury to conclude tlgtch an intent did not existCampbell v. Coyle260 F.3d 531,
545 (6th Cir. 2001).

Here, there was evidence through Ellis’s testimony that Caudill only struck White once or
twice, but not hard enough to kill hefDVD A-6, February 14, 2000, 11:55-11:57] Caudill
claimed that Goforth then bludgeoned Whited&ath with a tire iron[DVD A-8, February 15,
2000, at 13:11] Under Kentucky law, a persompouts first degree mataighter when “[w]ith
intent to cause serious physical injury to anogferson, he causes the death of such person or of
a third person ...” KRS 8§ 507.030(1)(a). As QHuekplains, “first degree manslaughter ...
occurs where a person did not intendctuse the death of another persnnt nevertheless
caused the deathvhile intending to cause serioydhysical injury.” [Record No. 1, p. 28
(emphasis added)]

Even under Ellis’s version of events - the w@rsof events that Caudill claims supports
this instruction - this never occurred. Ellisgstimony that Caudill stok White once or twice
with a clock would support the notion that Cautiltend[ed] to cause s®us physical injury”
but “did not intend to cause the death ofHi&].” But it could not support the necessary
conclusion that it wa€audill who “nevertheless caused the tepdf White]”: Ellis testified
that Caudill told her that was the actions dboforth - not Caudill - that “caused the death [of
White].” The set of circumstances supported by Ellis’s testimony plainly does not fit within the
meaning of first degree manslaughter under 5071089y, as a first-degree manslaughter (or
“wanton murder”) instructiorunder KRS § 507.030(1)(a) is appriape where it is the same

person who inflicted the blows thakre intended only to causeises injury but which actually
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caused the victim's death, not where it iseparate physical violence - committed upon the
victim by a different person - that causes the victim’'s death.

The fundamental flaw in Caudill’'s argumenthat it fails to maintea a clear distinction
between the alternative versions of eveattered by Caudill and Goforth, which in turn
provided the evidentiary foundations for the alédire conclusions presented to the jury for
consideration: whether throughout that evening @laacted as the principal or the accomplice.
If the jury believed some version of Gofortts®ory, it would, of coursehave concluded from
the evidence that Caudill herself was the principal, repeatedly striking White in the head, not
once or twice with a clock but repeatedly waththammerlike” object, causing her death. Such a
set of facts would clearly warrant an instion for intentional mrder, and preclude an
instruction for first degree mansighter, as Caudill’s intent whestriking White would plainly
have been to cause her death, not indoecause seriousodily injury.

Alternatively, the jury couldhave believed some versionllis’s testimony, concluding
from the evidence that Caudill mérestruck White once or twice ithe head with the intent to
injure but not to kill her. If no furtherttacks were made upon White, and she had died from
these injuries, the manslaughter instruction @huejuested might havbeen warranted. But
the evidence clearly showed otherwise: théopsy revealed that White died from multiple
blows to the head with aabject like a hammer.Caudill I, 120 S.W.3d at 668. Under this
version of the events, Caudill was merely accomplice to Goforth, who - after Caudill
struggled with White over thghone and either took ration (according to Caudill’'s testimony)
or struck White with a clock (according to EI§ testimony) - retrieved a hammer or tire iron
from his truck, returned to the house, and beat White to death with it. In other words, there was

no evidence that White's death was the regbé¢ and unanticipatedonsequence of blows
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designed merely to harm her, but not to kill her. Instead, White was brutally beaten to death with
a hammer or tire iron, regardles$ who inflicted the blows. The instructions given were
appropriate to the only crime supported by the evidence - that Lonetta White was murdered.

Contrary to Caudill's argument, the Sapre Court of Kentuckdid not ignore evidence
of either her stated tent in entering the house or the mmar in which she attacked White.
Evidence of Caudill’s alleged intent to only injéhite became irrelevant in light of the fact
that the autopsy revealed that White was actuallgd by “at least fifteen blows to the head
with a hammerlike object.” Accepting this vemsiof events as true, plainly would not have
been Caudill's few blows, but Goforth’s repeatedault with a tire iron or hammer, that was the
cause of White’'s death. The Supreme Courentucky’s conclusion #t the autopsy results
precluded any claim that White’s killer (whether Caudill or Goforth) did not intend to kill her
was not erroneous, let alobjectively unreasonableCampbel] 260 F.3d at 544-45. In this
case as itopper, the evidence only warranted the con@usihat the victim was intentionally
killed, not that the victim’'s death was ananticipated consequence of an attalck.at 612-13.
The Supreme Court’s admonitionkopperis worthy of repetition:

It would be an extraordinary perversiontbé law to say that intent to kill is not

established when a felon, engaged inaamed robbery, admits to shooting his

victim in the back in the circumste@s shown here. The evidence not only

supported the claim that respondent intehttekill the victim, but affirmatively

negated any claim that he did not intenditbthe victim. An instruction on the

offense of unintentionalilking during this robbery was therefore not warranted.

Hopper, 456 U.S. at 613.

N. Claim 2B — Imposition Of The Death Penalty Is Not Invalid Because The Trial
Court Did Not Give A Guilt Phase Jury Instructions For Assault.

During trial, Caudill's counsel did not requesfury instruction fo assault as a lesser-

included offense to the murder charge. Her brief on direct appeal, Caudill's eleventh
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assignment of error questioned numerous aspetke dfial court’s guilt phase jury instructions
on murder, and challenged its refusal to giwarirctions for “first degree manslaughter, second
degree manslaughter and facilitation.” Brief for Appellant Virginia Caudiihudill v.
Commonwealth120 S.W.3d 635 (Ky. 2003), 2001 WL 345623668 (Mar. 15, 2001). Each
of these sub-claims was clearly delineatedsubsection (A)(1) for the jury instructions on
murder,id. at *69-77; subsection (A)(2) fdhe refusal to give a jury instruction for first degree
manslaughtend. at *77-82; subsection (A)(3) for the refusalgive a jury instruction for second
degree manslaughterd. at *82-83; and subsection (A)(4dr the refusal to give a jury
instruction on crirmal facilitation,id. at *83-85.

In her current petition, Caudill claims thaetkrial court also erred by failing to give a
jury instruction for assault[Record No. 1, pp. 31-32] Caudilbotends that she exhausted this
claim by raising it on direct appeial a single sentence containedhi a footnote apart of her
argument in support of a first gieee manslaughter instructionThe entirety of the footnote
reads:

6. Cynthia Ellis testified that Virgini€audill struck Ms. White, but that “the

woman was actually murdered by Mr. Gafo” Tape 8; 2/15/00; 13:12:40-54.

Under this state of the evidence assault instruction was also warranted,

although defense counsel did not specifically requelst jt13:41:14.

Id. at 81 n.6. Not surprisingly, the Kentucky Serpe Court did not address this statement, a
fact which Caudill now contends entitles heid®novoreview of the claim. In her petition for
rehearing to the Kentucky Supreme Court, Causfient half of her petition reiterating her
argument that she was entitledinstructions for first and sead degree murder, but made no

statement suggesting that that court had ovkddwr failed to address her argument regarding

an instruction for assault. Petition f®ehearing for Appellant Virginia CaudilCaudill v.

81



Commonwealth120 S.W.3d 635 (Ky. 2003), at 1-6 (Mar. 15, 2001). As a result, Caudill's claim
is procedurally defaulted because she never extditsin the Kentuckgourts. The exhaustion
requirement of 28 U.S.C. § 2254(b)(1)(A) is rsattisfied unless the fed# habeas petitioner
“fairly presented” the claim tdhe state courts for decisionFair presentation requires the
petitioner to present the state courts withhbtite legal and the faeil bases supporting the
claim. Hanna v. Ishee694 F.3d 596, 609 (6th Cir. 2012jit{ng Williams v. Taylor529 U.S.
420, 437 (2000)).

Caudill failed to satisfy this requirement in two respects. First, indulging the
guestionable assumption that Caudill ever intendesert this claim before the Supreme Court
of Kentucky in the first place, sHailed to give that court adeqanotice of her intention to do
so when she buried it in a singdentence in a footnote on a #an but conceptually distinct
claim, and failed to clearly identify it as a separhasis for relief, either in the index at the
outset of her brief or ithe body of her argumentCf. Chambers v. McCaughir264 F.3d 732,
739 (7th Cir. 2001) (“In short, the single reface buried in a footnote in an argument on
another contention hardly alertéte state judges, as a practioatter, that Mr. Chambers was
seeking relief on the ground now argued at length before u#if)g( Bocian v. Godinez.01
F.3d 465, 469 (7th Cir. 1996)). Second, Caudill'sesteent indicated only her belief that state
law warranted an instruction for assault, not that trial court’s failusugospontenstruct the
jury on that charge violated any of her fedeaights. The requirement of fair presentation
requires the petitioner to “make the state courarawthat the claims asserted present federal
constitutional issues.’Lucas v. Secretary, Dep’t of Correctior&82 F.3d 1342, 1352 (11th Cir.
2012). Caudill plainly failed to so do heréVhiting v. Burt 395 F.3d 602, 612-13 (6th Cir.

2005).
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O. Claim 2C — Imposition Of The Death Pealty Is Not Invalid Because The Trial
Court Did Not Give A Guilt Phase Jury Instruction For Second Degree
Manslaughter.

At a hearing following the close of the guyhase of the case, Caudill requested that the
jury be given instructions on second degree taaighter as a lesser included offense to wanton
murder. As grounds for the request, Caudiljued that the evidence would support the
conclusion that she and Goforth went to Whitedise only to get money for drugs, but not to
rob White, and that Caudill only struck White wahclock, but that Goforth then struck White
repeatedly with a tool from his truck. [DVE-8, February 15, 2000, at 14:01-14:03] The trial
court rejected this request, noting that Caudill could not have “wantonly” hit White with a clock,
but must have participating in killing Whitatentionally. [DVD A8, February 15, 2000, at
14:04-14:05]

On direct appeal, Caudill argued that sha&s entitled to juryinstructions on second
degree manslaughter on two alternative grounds. First, she contended - as she had at trial - that
her participation in the robbegmounted to at most “wantorsg” a “conscious disregard of a
substantial risk that Goforth would kill Whitduring the course of the robbery” under KRS 8§
507.040(1). The Supreme Court §éntucky denied that claimoacluding that, even if the
evidence had warranted an instruction for waninurder, it would not have done so for the
lesser included offense of second degree manslaudgbéerdill |, at 668-69.

Caudill does not press that claim again he3be does, however, reiterate her claim - not

made to the trial court but argli@s grounds for reversal to tkentucky Supreme Court - that

she was so intoxicated that sbeuld have not formedhe required intent to convict her of

83



murder™® Under Kentucky law, voluntary intoxicati by the defendant care a defense to a
crime if it would have preventdtie defendant from satisfying aregient of the offense, such as
the intent required to commit murder. KR$®1.080(1). Caudill claimed that the evidence at
trial would support the conclusionathshe was so intoxicated ttsite could not have intended to
kill White.

During trial, Caudill testifiedhat in the late afternoon onetlfSaturday of the murder, she
and Goforth drove to White’'s house, where White paid Caudill approximately $20-30 for doing
some housecleaning. Caudill then used th@aywdo purchase crack, which she and Goforth
used. [DVD A-7, February 14, 2000, at 15:40-15:42ter the same day, Caudill indicates she
observed Goforth unsuccessfuliytempting to “shoot up” regularocaine using a needle, and
that she told him that he didn’t have to do thatause she thought tishie could get additional
funds from White, which could besed to purchase more craaicaine. [DVD A-7, February
14, 2000, at 15:42-15:44]

Caudill testified that she and Goforth then drove to White’s house a second time, but this
time they parked at a nearby shopping center. Caudill explained that this was done to make
White believe that she had walked from a nedrbtel, so that she could explain to White that
she did not have enough money to pay forhbtel. Further, while Caudill and Goforth both
walked to the house, only Caudilpproached the door, while Gato presumably stayed out of
sight. When Caudill knocked at the door, White did not immediately open the door in response

to Caudill's knock. Instead, shesked through the doavho was there. Caudill identified

13 Ordinarily, an unpreserved error is not reviewed on direct appeal, but Kentucky law

specifically excepts capital casesm this rule. KRS § 532.075(2prdway v. Commonwealth
391 S.W.3d 762, 774 (Ky. 2013).
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herself to White, but did not dicate that Goforth was presefDVD A-7, February 14, 2000, at
15:44-15:45]

Caudill testified that White opened the inm®or and, after a brief conversation through
the storm door, agreed to gi@audill additional money. Caudilhen told Goforth that White
had agreed to give them mone@audill testified that Gofont unexpectedly charged through the
door and attacked White, at which point stezdme “hysterical.” [DVD A-7, February 14,
2000, at 15:45-15:47] Caudill testified that she arljembered “bits and pieces” after that, but
indicated that she had complied with Goforthegjuest that she take the fur and guns and put
them in White’s car. She then drove Goforth’s truck to a remote location, eventually following
Goforth (who was driving White’s car) down a airoad. Goforth then doused White's car
with gasoline and fithe vehicle on fire with White’®ody inside. [DVDA-7, February 14,
2000, at 15:48-15:5%]

Goforth also testified during trial. His tembny did not indicate that, before driving to
White’'s house, Caudill was imticated or incapablef understanding th events as they
transpired. Of particular note was Goforth’sigeal testimony that using crack cocaine did not
cause inebriation and that its effects were tstesm. Specifically, when asked “what kind of
high do you get” when an individual uses crackaine, Goforth testified that “you get a rush,
and feel euphoric for a few minutes, and ... y@t, ah, it keeps you up.” [DVD A-7, February
15, 2000, at 8:51-8:52] Dr. Petertiling testified similarly during the penalty phase of the

trial, stating that crack cocairfbas the effect of giving a nmeentary high that lasts for a few

14" Caudill testified that Goforth then drove teexies of crack houses in Lexington and they then
drove to a house in Nicholasville. At this point during her testimony, Caudill stated that she had
also consumed alcohol “this nighbut she did not clarify whetiheshe had done so before, or as

the context of her testimony edlyasuggests, after the murdefDVD A-7, February 14, 2000,

at 15:53]
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moments, a few minutes, it just brings you amd makes you feel really good.” [DVD A-9,
September 16, 2000, at 16:52] Goforth’s testimomicated that Caudill's actions did not
appear abnormal when they drove to White’s lkeamswhen they first entered her home. [DVD
A-7, February 15, 2000, at 8:54-9:02] Goforth testified that, only once Caudill was in the
process of beating White with a hammer did sheeapfout of it. | was trying to talk to her and
she wasn’'t coherent...” [DVD A; February 15, 2000, at 9:06-9:0Q@oforth also testified that
Caudill immediately proceeded to search the hdas@ossessions to steal; later prevented him
from calling the police; wrapped White’'s body up and moved the body to her car with his
assistance; and drove White's car to a renhotation before setting on fire. [DVD A-7,
February 15, 2000, at 9:07-9:20]

On direct appeal, Caudill argued that thesidence was sufficient to warrant an
instruction to the jury that they could convict her of second degree manslaughter if they found
that she was so intoxicated that she was incapable of intending White’s death. Faced with this
evidence, the Supreme Court of Kentucky rejedtesl claim as well, specifically noting that
Caudill testified that the pair had parked thaick away from the house and kept Goforth out of
view in an effort to hide his presence frofthite, and there was testimony that Caudill gained
entry to the house under false pretenses. In sugrthe court concludetthat “[tjhese are not
the actions of a person who was so intoxiddteat she did not know what she was doing.”
Caudill I, at 669-70.

Caudill argues that the Supreme Courtk@intucky’s conclusion was an unreasonable
determination of the facts because that cowttrdit expressly address other facts she contends
indicate that she was extremely intoxicated, aodstituted an unreasonable determination of

federal law because the evidence of her intoxdcatvas sufficient to warrant the instruction for
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second degree manslaughter. [Record No. 1, pp. 34-36] However, the Supreme Court of
Kentucky’s decision was amply supported the evidence and was not an unreasonable
determination of federal law undBeckand its progeny. Under Kentaclaw, “[ijntoxication is

a defense to a criminal charge only if such condition ... [n]egatives the existence of an element of
the offense...”) KRS 8§ 501.080(1fredline v. Commonwealti241 S.W.3d 793, 797 (Ky.
2007). If sufficiently severe, inkacation may permit the jury toeasonably conclude that the
defendant was incapable of formgithe required intent for a murder charge, and may warrant an
instruction for voluntary manslaughteNichols v. Commonwealti42 S.W.3d 683, 689 (Ky.
2004).

But “mere drunkenness will not raisthe defense of intoxication.” Jackson v.
CommonwealthNo. 2007-SC-392-MR, 2010 WL 252244,*atl (Ky. Jan. 21, 2010) (citation
omitted). Kentucky law does not permit any degoéentoxication to serve as a defense to
intentional murder. Rather, the intoxication mhetso extensive and didang that it wholly
prevents the defendant from even forming thernhto commit murder.Thus, before a jury
instruction is warranted, “there must be evidence not only that the defendant was drunk, but that
[he] was so drunk that [he] ditbt know what [he] was doing.Springer v. CommonwealtB98
S.W.2d 439, 451-52 (Ky. 1999Rogers v. CommonwealtB6 S.W.3d 29, 44 (Ky. 2002) (“A
voluntary intoxication instretion is justified ... when there &vidence that the defendant was so
drunk that he did not know what was doing, or when the axication [negates] the existence
of an element of the offense.”) (footestand internal quotation marks omitted).

The evidence at trial fell far short of that necessary to permit a reasonable jury to
conclude that Caudill was sotaxicated that she was renderedapable of forming intent.

While Caudill points to evidence thdt) she had used crack cocaine that day and was “high” as
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a result, and to (i) shmay have consumed some alcoh@rmito killing White, there was also
considerable evidence that, nalwgtanding the effects of thosearicants that day, Caudill was
very much in control of her actions thateeing, and acted in a kntedgeable and deliberate
fashion. Caudill's own testiany demonstrated her awarenessl planning. She and Goforth
parked his truck away from the house and devastbry regarding her need for more money.
Caudill hid Goforth out of view and did not tell White of Goforth’s presence when asked.
Further, immediately after the murder, Caudiihs both mentally and physically capable of
thoroughly looting White’s house, taking the stoiéems to White’'s carand driving to an
isolated location. And Caudilvas sufficiently cognizant to ge fairly detailed testimony
regarding the events. Taken as a whole, Go®restimony also indicated that, prior to the
murder, Caudill's actions were unexceptionahtm, and certainly nothe product of extreme
intoxication. Goforth’s characterization of @#ll after the murder was that she was highly
focused on robbing the house and destroyindezxe, and not that she was incoherent.

The Supreme Court of Kentucky’s determinattbat the evidence could not reasonably
support a conclusion that Caudill was so intoxicaited she was incapable of forming intent was
not an unreasonable determination of the fact& the contrary, thatourt has consistently
rejected attempts to obtain a junstruction on the lesser incled offense under similar facts.
See Jacksqr2010 WL 252244, at *12 (“While Appellanttestimony, in conjunction with Ditto
and Scott’s, suggested that Appellant waghhiwhen the offenses were committed, it does not
show that he was so impaired at the time ef dtltercation and subseaquidlight to Rudolph’s
home that he did not know whiaé was doing - indeed, at tridlppellant’s defense rested upon
his detailed account of ahexactly happened.”Marris v. Commonweal{t813 S.W. 3d 40 (Ky.

2010), is particularlyinstructive. InHarris, Supreme Court of Kentucky affirmed the trial
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court’s denial of a volumry intoxication instruton. The court noted thatitnesses had testified
to seeing the defendant (an acknowledged alcgheéidier in the day of the murder, walking
along railroad tracks “talking to himself, wag his arms, and apparently oblivious to his
surroundings.” However, there were numerouscaiibns that the defendant was aware of his
actions. He had also loaned ten dollars tesbisin-law when asked to do so, and told a woman
he encountered after the murdgsjee baby, don’t tell me | donttare to kill somebody.” But it
was the defendant’s actions shptbefore, during, and shortly aftthe murder that proved most
compelling: the defendant had, according toearanged plan, met with two co-conspirators
before the murder armed with amgwshot the victim in a secluddocation; loaded the victim’s
body into a truck; after the truekas driven to anothéocation, ordered one dfie men to set the
truck on fire; removed his clothing and threwinto a river; and demanded his agreed-upon
payment for the murdedd. at 50-51.

In the present case, while Caudill had coeaand/or alcohol in her system on the
evening in question, the evidan of her conduct before, duringnd shortly after the murder
indicated that she was not only @& of and in contrabf her actions, but that she also engaged
in conscious and deliberativbdught in advance of her actions achieve her ends. The
evidence at trial did not warrant or permitiastruction for second degree manslaughter under
Kentucky law, and the Supreme Court of KeRids conclusion to this effect was neither
contrary to nor an ueasonable determinati of federal law.Campbell v. Coyle260 F.3d 531,
541 (6th Cir. 2001) (“A Isser-included offense instruction tiserefore not required when the
evidence does not support it.”) While Caudill focuses upon certain pieces of evidence to the
exclusion of others, and asseatslifferent view of the evidence overall, this is insufficient to

warrant habeas relief whereetiKentucky Supreme Court’s daténation of this issue was
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neither factually nor legally unreasonablil. at 544 ¢iting Williams v. Taylor529 U.S. 362,
411 (2000)).
P. Claim 17 - Caudill Is Not Entitled To Habeas Relief Based On The Assertion
That Her Attorney Did Not Advise Her That She Had The Right To Testify
During The Penalty Phase As Well As During The Guilt Phase Of Trial.

In her RCr 11.42 motion, Caudill stated by ddfvit that, notwithstading the fact that
she testified during the guilt phasé trial, her counsel “did notliscuss ... the possibility of
testifying at the penalty phase of my trial.” Caudill further contends that, ‘[i]f he had told me
that | had the option to do so, | would have[TR 488] Because Caudill's counsel did not
advise her that she could testify, she codésl that she did ndnowingly, voluntarily, and
intelligently waive her right to do so. [TR 478]he trial court rejecte@audill’s asserted lack
of knowledge as not credible. [TR 782-83]

On appeal, the Supreme Court of KexMy found it “improbable that Caudill was
unaware of her right” to testifigecause she had testified during tuilt phase of the trial, and
when counsel did not call her during the penphgse, “Caudill expresdeno disagreement with
this tactical decision and made no indicatiothitrial court that she wished to testifyCaudill
II, at *7. In her current petitioGaudill contends in light of her affidavit that the Supreme Court
of Kentucky’s conclusion that was unlikely that she had not besulvised of her right to testify
was an unreasonable determination of #usfunder § 2254(d)(2). [Record No. 1, p. 129]

This Court concludes that the Supreme CafirKentucky’s determination that Caudill
had not demonstrated that she was unawareraidtd to testify during the penalty phase was a
reasonable determination of the facts under § 226%(d Further, even if it were not, Caudill

has never articulated a viable legal theory that explains how her asserted lack of knowledge

resulted in a violation of heoastitutional rightgluring trial.
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Federal habeas relief is only available iu@d demonstrates that the Supreme Court of
Kentucky’s decision rejecting this claim “wéssed on an unreasonable determination of the
facts in light of the evidence presented in 8tate court proceeding.” 28 U.S.C. § 2254(d)(2).
This provision embodies a “highjeferential standard for evaturay state-court rulings, which
demands that state-court decisionsgbeen the benefit of the doubt.Bell v. Cone 543 U.S.
447, 455 (2005) (internal citatiomd quotation marks omittedBecause a state court factual
findings underpinning its decm are presumed correct, Cdudnust meet her burden by
presenting clear and convincing evidence umi@ng the Supreme Court of Kentucky’s
decision. 28 U.S.C. § 2254(e)(Miller-El v. Dretke 545 U.S. 231, 240 (2005).

In support of her claim that she did not knthat she had the right testify during the
penalty phase of her trial, Caudill submity legvn, one-sentence statemt filed in her state
post-conviction proceedings thatrhieial counsel “didnot discuss with mehe possibility of
testifying at the penalty phase ofy trial.” [TR 488] Caudillapparently did not solicit or
present evidence from her trial counsel on thitena The Supreme Caursf Kentucky correctly
found that Caudill's own selfesving statement was insufficieio conclude that she was
unaware of her right to testify. Notably, Caudill's affidavit does not state that shenaasare
of her right to testify, only @t her counsel did not expregsliscuss the matter with her.

The Supreme Court of Kentucloorrectly noted that Caudill was likely aware of that
right because she had testifiedt@r own behalf during the guilt phasgthe trial,a fact clearly
undermining her contention that Caudill made no effort to explain or refute. In addition, Caudill
did not allege that she had asked her coualselt testifying a secortime during the penalty
phase, nor did she object when her counsel precettdtough the penalty phase without calling

her as a witness.Caudill 1l, at *7. The Supreme Court of Kentucky cited ample facts and
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provided good reasons not to take Caudill’'s-seliving declaration at face value. And Caudill
has failed to offer any plausékvidence, let alone clear atahvincing evidence, to undermine
the presumption of correctness th#taches to that court’s finding-dabeas relief, therefore, is
inappropriate regarding this clainAyers v. Hudsan623 F.3d 301, 308 (6th Cir. 201®jpdge

v. Haeberlin 579 F.3d 627, 639-40 (6th Cir. 200®nith v. PerryNo. 5:11-CV-11145, 2013
WL 173818, at *6 (E.D. Mich. Jan. 16, 2013). tBaven if Caudill had presented compelling
evidence demonstrating that she was unawarestighad the right to testify during the penalty
phase, she has not articulated a viable legal dla&tnher constitutional rights were violated as a
result. To be sure, a crimindefendant has a constitutionagt to testify on his or her own
behalf. Rock v. Arkansas483 U.S. 44, 49-53 (1987). And a dedant’s waiver of that right
must be knowing and voluntary. Coefis role is merely to adviskis or her client whether or
not to take the stand, but the decision is the defendant’s aldnied States v. Webhe208
F.3d 545, 551 (6th Cir. 2000).

In both her appeal to the Supreme CourtKehtucky and in her petition before this
Court, Caudill only argues that her lack of knowledgeuld haveprevented her from
knowingly, voluntarily, and intelligety waiving that right had shieeen asked to do so. [Record
No. 1, p. 128] But the question afaiver” is a red herring, a€audill indicates that she was
never asked to nor did she eitlassert or “waive” her right to $&fy. Caudill has never offered
an explanation of how she can assert a fradstg constitutional claim that her constitutional
rights wereviolated predicated solely upon her lack of knowledge. No one told Caudill that she
could not testify. Instead, Caudill alleges that glst did not know she had the right to testify
during the penalty phase. Butkaof knowledge only implicateker constitutional rights if

Caudill contends that her attorney rendered ineffective assistance by failing to tell her that she
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could testify (a claim she notabljoes not make), or that theal court had an affirmative
obligation to notify her of this fact, a chaiplainly contrary to established lawwWebber 208
F.3d at 551 (“[b]arring any statements or actitmmn the defendant indicating disagreement
with counsel or the desire to testifpe trial court is neither required sma sponteaddress a
silent defendant and inquire whether the defah&aowingly and intentinally waived the right
to testify, nor ensure that the defendhas waived the right on the record.United States v.
Stover 474 F.3d 904, 908 (6th Cir. 2007) (“not all funtental rights must be waived by the
defendant after an on-the-record colloquy with ¢tbert. The waiver of certain fundamental
rights can be presumed from a defendant’s candlone, absent circunaices giving rise to a
contrary inference.”)

To conclude that Constitutional rights were violated by her counsel's silence without
asserting an ineffective assistance claimudilh must necessarily be implying that the
Constitution imposes either upon counsel or thartcan affirmative obligation to “Mirandize” a
criminal defendant regarding the right to testifyame’s own behalf, and/dhat a waiver of that
right be made expressly and on the recorde [Blw is just the opposit@lacing the burden of
exercising that right squarelypon the criminal defendantGoff v. Bagley601 F.3d 445, 471
(6th Cir. 2010) (holding that a defendant musttatee trial court of his or her desire to testify,
and that a waiver of that right may be inferred from silendejted States v. Starls07 F.3d
512, 516-17 (7th Cir. 2007) (collecting casé&giliano v. Dose834 F.2d 29, 30 (1st Cir. 1987)
(trial court is not constitutionallyequired to advise criminal flmmdant that he has a right to
testify and ask him whether hé@shes to waive that rightPalmer v. Hartley No. 08-cv-860-

PAB, 2010 WL 5476793, at *19 (D. Colo. Dec. 30, 2010).
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Q. Claim 16A — Caudill's Trial Counsel Was Not Ineffective During The Penalty
Phase By Failing To Interview Friends, Relatives, High School teachers, And
Childhood Neighbors Who Might Have Testified To Caudill’'s “Positive
Character, Difficult Background, And Mental Limitations.” Likewise, Counsel
Was Not Ineffective By Failing To Jfer Evidence Indicating Caudill Was
Repeatedly Abused By Boyfriends.

During the penalty phase of the trial, Caudill's attorney called her mother who testified
that while Caudill was growing up, her fathegnank excessively and was both physically and
mentally abusive to her and their children, including Caudill. Caudill's mother further testified
that, while Caudill loved her father, she was dksoified of him and would flee the home at
times when he came home drunk. Caudill's motsto testified that Caudill developed a drug
problem in high school, and as an adult woulbawe in a “spastic” manner when taking crack
cocaine. [DVD A-9, February 16, 2000, at 15:11 - 15:23]

Counsel also called Craig Callidvirginia’s brother, who tstified that: (i) Caudill was a
kind and loving sister when they were growing (iip;his father was a dink who was abusive to
him and Virginia; (iii) he knew she had develdpe drug problem in adulthood; but (iv) he had
not seen Caudill in over a decade. [DVD9AFebruary 16, 2000, at 15:25 - 15:31] Rhonda
Whitt, Virginia’s sister, testified tt: (i) they were scared of théather when he was drunk; (ii)
Virginia was slow to learn in high school andsieequently teased bause she was overweight;
and (iii) Virginia associateavith the “wrong crowd” in 8 school. [DVD A-9, February 16,
2000, at 15:32 - 15:35]

Leslie Redd, Caudill's adult daughter, testified that Caudill was a good mother when she

was not using drugs or alcohol, lbat her relationship with her mother had been strained in the

past because of drug use and the men witbmvaudill associated[DVD A-9, February 16,
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2000, at 15:36 - 15:39] Caudill also called her agu¥ohn Moncrief, who testified that Caudill
is a good person when she is not intoxicaf&@VD A-9, February 16, 2000, at 16:36 - 16:38]

Carolyn Whirley, who conducted a non-denoational ministry at the Fayette County
Detention Center where Caudill was housed priotritd, also testified. Whirley stated that
Caudill attended both the growgervices offered and met wither individually, as well as
encouraged other inmates to do so and reateckelagerature to them. [DVD A-9, February 16,
2000, at 15:40 - 15:44] Finally, Dr. Peter Schili a board licensed and certified psychologist,
testified regarding Caudill’'sabusive father, her difficultiesn school, and her repeated
relationships, including marriages, to abesiand violent men, including Thomas Garrett.
Schilling testified that tests administered Gaudill indicated that shbad a very submissive
personality. [DVD A-9, February 16, 2000, at 16:40 - 17:06]

Caudill contends that her attorney wasffiegtive because he did not present additional
mitigation evidence of this type during the piynghase of the trial.[Record No. 1, pp. 110-
111] During Caudill's post-congiion review proceedings, she presented affidavits from a
parade of individuals, includingigh school teachers, membersheir extended family, and old
acquaintances and boyfriends, who could haséfied during the penaltphase. The list of
potential witnesses included Henrietta Thonaateacher at Caudill’'s high school; Lovie Brown,
a librarian at Caudill’'s high school; Vina @dill, Caudill's grandmother; Ruth Brown, a
neighbor who lived next door to Caudill'siltthood home; Barbara Watson, Caudill's second
cousin; Sherry Whetzel, an instructor for the Equine Institute that Caudill had attended; Ray
Towery, an old friend; Mike Sipple, andboyfriend; Ronny Ray Hopkins, an abusive old
boyfriend; and Billie Davenport, a legal adate for the YWCA Spouse Abuse Center in

Lexington, Kentucky. [TR 586-624]
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Caudill also argues that her attorney should have introduced medical records from
Samaritan Hospital in Lexington from 1995; MasdMemorial Hospital in Metropolis, lllinois
from 1997; and Lourdes Hospital in Paduc&entucky from 1997, which document physical
abuse from her then-boyfriend Thomas Garr€tiR 625-673] Caudill does not allege that her
counsel was actually aware at the time of trialhef identity of thesendividuals, the substance
of their knowledge, or their willingness to testify. However, she suggests that further
investigation would have revealed thieientities and relevant information.

The Supreme Court of Kentkic rejected this claim, ancluding that through the
testimony of five family members and one pgsylogist, Caudill's attmey had adequately
“revealed Caudill's abusive clihood, her substance abuse isshesyiolent relationships with
males, and her cognitive deficiencies. That additional witnesses existed who would have
corroborated or expanded uporisthestimony does not amount teficient performance by
counsel.” Caudill Il, at *5. Having reviewed the recorithe Court concludes that Caudill has
failed to demonstrate that the Supreme CourKenftucky’s determination of this issue was
either contrary to or an unreasonable ajgpion of clearly estaldhed federal law.

Caudill's attorney elicited simony from several family members regarding her troubled
childhood, and from a psychologist regarding Giladconduct and difficlties as an adult.
Lorraine v. Coyle 291 F.3d 416, 427 (6th Cir. 2002) (holditmgt when considering ineffective
assistance claim with respect to presenting mitigaévidence, “it is best to begin with the
evidence Petitioner actually preseh in mitigation.”) While defense counsel must put before
the jury enough evidence to esiablthat there are facts abaie defendant’s life that are
worthy to consider in mitigatiorhe or she need not continue to add more and more evidence

once the point is adequately madéord v. Hall 546 F.3d 1326, 1338 (11th Cir. 2008)
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(“Counsel is not required to call additionalitnesses to present redundant or cumulative
evidence.”);Clark v. Mitchel|l 425 F.3d 270, 286 (6th Cir. 2005As the Supreme Court has
stated, “there comes a point at which evidefioen more distant retaves can reasonably be
expected to be only cumulative, and the se&ocht distractive from more important duties.”
Bobby v. Van Hogkb58 U.S. 4, 11 (2009). Counsel's gggic choice against presenting such
evidence does not constitutefideent performance, nor candhhabeas petitioner demonstrate
prejudice where the testimonydsiplicative or cumulative dhat already presentef. Cullen

v. Pinholstey __ U.S. _, 131 S. Ct. 1388, 1409-10 (20¢bIding that no pejudice resulted
from not introducing additional evidence of childhood abuse which “largely duplicated the
mitigation evidence at trial” and noting that swhdence may cause a jury to conclude that the
defendant is “simply beyond rehabilitation.3yong v. Belmonte$58 U.S. 15, 20-22 (2009)
(finding no prejudice in failing to introduce cumulative “humanizing” evidence during the
mitigation phase). Caudill's attorney elicitedtiemony from her mother, bther and sister that
amply described the abusive conduct that shedan her childhood from her father, rendering
further testimony on the point cumulative. Dr. $letg indicated that Qadill had been involved

in abusive relationships during her adult life, and Caudill has offered nothing to indicate that she
was prejudiced because the jury did not hear more deBulsby 558 U.S. at 12.

R. Claim 16B — Caudill's Trial Counsel Was Not Ineffective By Failing To
Adequately Direct His Expert Witness For Mitigation, By Failing To
Competently Elicit Testimony From An Expert During The Penalty Phase or By
Failing To Call A Second Expert To Testify.

In addition to offering the testimony of merous members of Caudill's family, Caudill’s

trial attorney also called psychologist Dr. Pegehilling to testify regarding his evaluation of

Caudill. Schilling stated that he had reviewed extensive historical documentation regarding
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Caudill and had interviewed her in-person on foacasions prior to trial. Schilling testified
regarding Caudill's childhood, her abusive fatlarg her relationship with Thomas Garrett, who
physically abused Caudill on seveogcasions. He also describ€audill’'s addiction to crack
cocaine and its effect. Schilling indicated ttestts of Caudill’s intelligence were very unusual,
strong in some areas but unexpectedly weakheretf and were perhapsicative of someone
who had suffered brain trauma, swahmight be seen in a perssho had been repéedly hit in
the head through abuse, or a person with\eldpmental disability. Additionally, Schilling
testified that tests results imdited that Caudill had very submissive pgonality. [DVD A-9,
February 16, 2000, at 16:40 - 17:06]
Dr. C. Christopher Allen, Ph. D., a licensenhiclal psychologist, was retained by counsel
to perform a neuropsychological evaluation of GlhudHowever, Dr. Allen did not testify at
trial. Dr. Allen conducted an terview and evaluation of Cauddt the jail on February 4, 2000.
In his report, Dr. Allen indicated that during timerview Caudill told him that “she experienced
no significant emotional difficulties” during hearly childhood and adolescence but that when
she was between ten and fifteen years old herfadrank heavily and was abusive to their
mother. However, Caudill “denied that her father was in any way abusive to her or her siblings.”
Allen also gathered information to create a history of Caudill's personal, social, scholastic and
employment background. In his report, Allewiesved Dr. Schilling’'sMMPI-2 test of Caudill,
which he described as permitting the concludioet Caudill was “an individual who is ‘not
particularly rule-bound and can pugr own needs ahead of othergmn’s feelings and rights.”
During the interview, Dr. Allen had Caudill takenumber of tests. Dr. Allen concluded
that Caudill generally tested in the averageslightly below-average range, with a few tests

resulting in a “borderline impaired” score. &t concluded that Caudill's “overall cognitive
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skills fall within normal limits,” while noting tat “her history of polydrug abuse and probable
history of traumatic brain injury” suggested pbésicerebral dysfunction, and that Caudill’s test
scores indicated that Caudill might be “particularly vulnerable to influence of other individuals.”
[TR 683-691] Dr. Allen sent kireport to Dr. Schilling and @dill's counsel, but he was not
called to testify during the trial. [TR 680-682)uring a conference before the penalty phase,
Caudill's counsel indicated that DAllen had prepared a report kdhat he did nointend to call

to him to testify, only that he might have [3chilling explain that DrAllen had performed a
neuropsychological evaluation of Caudill, and tinaDr. Schilling’s opinion, that data indicated
that Caudill may have suffered a previous hegarynor had a learning disability. [DVD A-9,
February 16, 2000, at 2:53-2:55 p.1n.]

Dr. Andrew Todd Cooley, a board certifigibychiatrist, testified on behalf of the
prosecution. Dr. Cooley testifighat he was provided withgsiificant documentation regarding
Caudill prior to meeting with her in person shortly before trial. Cooley testified that, based on
his examination of Caudill, there was no indicatiphysically evident or historically related
suggestive of neurological or brain damage, including damage resulting from blows to her head.
Cooley further testified that the test employsdDr. Schilling was only capable of suggesting -
but not of actually determining - whether Caudilfsrsonality could be considered submissive.

[DVD A-9, February 17, 2000, at 9:09-9:23]

5 The record is ambiguous regarding whether$hilling actually receisd Dr. Allen’s report
before trial. Dr. Schiing stated in his affidavit that heddnot. [TR 675] However, Dr. Allen
stated that he faxed his report@o. Schilling and to Caudill’'saunsel before trial. [TR 681]
And while Caudill's counsel saidhat he would discuss Alés report through his direct
examination of Schilling, he did not. [DVB-9, February 16, 2000, at 16:40 - 17:06] The
record supports the inference that Caudill’'siresel intended to elicit the substance of Dr.
Allen’s report through Dr. Schilling’s testimonput may have been unable to do so because,
unbeknownst to him at the time, [&chilling had not received it.
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Four years after the trial concluded, Dr. Bitiy signed an affidavit stating that he had
not received a mitigation report from Susan Smy@elicensed clinical social worker whom
Caudill’'s counsel had hired as a mitigation spedidhsfore the trial began. Schilling noted that
on December 14, 1999, Snyder had written a lette€dadill's counsel indicating that John
Baldridge, an investigator working for the defenbad been unable to abt certain historical
documents relating to Caudill, such as school laogpital records. In her letter, Snyder stated
that she would be visiting Caudill in the jail later that week, and expressed hope that “[p]erhaps
[Caudill] will be more motivated to help me gontacting her family, and potential necessary
witnesses.” [TR 677-679] Schilling stated in02Ghat, had he received these documents, they
“would have informed my diagnosis,” and thiails diagnosis might have changed to “post
traumatic stress disorder, unidentified learnidigabilities, or battered women syndrome.”
Schilling also stated that had the report creségedr. Allen been introduced at trial, which he
indicates he did not receivié would have supportedsiown testimony. [TR 674-679]

In November 2004, Dr. Allen also executedadiidavit stating that when performing his
evaluation of Caudill he did not have “needed roaldiecords” for Caudill. Dr. Allen indicates
that he faxed his report to Dr. Schilling, whaiohs not to have received it, as well as to
Caudill’'s counsel. In contrast the written report herovided in 2000, ithis 2004 affidavit Dr.
Allen stated that it was “probable” or “likely” that Caudill had suffered brain damage from her
heavy drug use or a blow to the head. [TR 680-682]

In her petition, Caudill argudakat her counsel was ineffeativn using Drs. Schilling and
Allen as expert withesses because he failedalb Dr. Allen and because he did not call Dr.
Schilling to rebut Dr. Cooley testimony for the prosecutiorjfRecord No. 1, pp. 121-122] The

Supreme Court of Kentucky rejected this claimoting that “[d]efensecounsel’s investigation
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and presentation of mitigation evidence in tbése revealed Caudill's abusive childhood, her
substance abuse issues, her violent relationships with males, and her cognitive deficiencies”, and
concluded that Caudill's counsefas not ineffective merely because he failed to present more
psychological evidence regarding Caud@audill Il, at *5.

The Supreme Court of Kentke correctly and reasonablypplied federal law. With
respect to counsel’s decision not to call Dr. Alldgre Court finds this decision to be well within
the broad range of counsel’'s pgesional judgment. Caudill contends that Dr. Allen’s testimony
would have corroborated Dr. Schilling’s testilponAs the Supreme Court of Kentucky noted,

Dr. Schilling advised the jury that Caudill's father was an abusive and violent alcoholic; that she
had a history of relationships with violent aadusive men; that he believed that Caudill may
have had a learning disability or had suffered bir@inma as a result of one or more blows to the
head; and that she had a submissive pergpnalinformation regarding these topics had
therefore already been presented to the jand counsel was not ineffective for failing to
introduce more.Clark v. Mitchel| 425 F.3d 270, 282-83 (6th Cir. 2005).

It is true, as Caudill gues, that introducing Dr. Altés report through his testimony
would have provided additional support for Drhileng’s testimony. Inhis report, Dr. Allen
concluded that, in some areas, Caudill tested“borderline impaired” in her intelligence;
however, he also noted that “the patient’s ole@gnitive skills fall within normal limits.” His
report further indicated that hbistory suggested possible cerelgfunction, and that her test
scores indicated that she mighé susceptible to the inflnee of others. [TR 690-691]
However, the limited benefit of that supporbwid have come at coderable cost to the
defense, because Dr. Allen’s report strongly contradicted numerous elements of Caudill's

mitigation case. In his report, Dr. Allen notecttCaudill told him during their interview that
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while her father was a drunk and was abusivieetomother, Caudill had “denied that her father
was in any way abusive to her or her sibling$His clear and unequivocsiatement would have
directly contradicted sgimony given by Caudill's mother, btar, and sister. Caudill further
stated that during hesarly childhood and adolesnce that “she expenced no significant
emotional difficulties.” [TR 684] It is diffiult to imagine testimony more damaging to
Caudill’'s mitigation case than her own stagents made to a defense psychologist which
suggested that her mother and siblings haceglkaggerated or lied about the childhood abuse
and its effect upon her, which formectthery basis for her mitigation case.

In his report, Dr. Allen als@haracterized the results tife MMPI-2 test conducted by
Dr. Schilling as “suggest[ing] that Ms. Caudilas feeling significantlglepressed, and may have
been described as an individuadt particularly rule-bound andan put her own needs ahead of
other person’s feelings and rights.” Thiststment - that psychological tests performed on
Caudill indicated that she did nfael particularly “rule-bound” - could have been used by the
prosecution, either on cross-examination of Bllen or through tegihony elicited from Dr.
Cooper, to suggest that Caudill was a person eiianot feel obligated to follow the law, and
who felt it was her prerogative to act in her oself-interest even dhe expense of others.

This information could have been usedthg prosecution - or boforth - to indicate
that it was Caudill who had robbed and murdénduite because she did not feel “rule-bound,”
or that she was blaming Goforth for the murtlecause she felt entitled to put her own needs
ahead of Goforth’s. Of cours€audill’s counsel could have attetad to clarify or explain these
statements through further testimony if Drlleh meant something other than what the
statements suggest when takefiaae value. Butaunsel could reasonabhave concluded that

the potential harm which could result if the jutid not fully accept those explanations made
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introduction of the Dr. Allen’s repbsimply not worth the risk, pacularly in light of the limited
additional persuasive value it carried. eTlsupreme Court of Kentucky was correct in
determining that Caudill's couakwas not ineffective undestrickland for choosing not to
present the testimony of Dr. AllerClark, 425 F. 3d at 284-8%ebb v. Mitche]l586 F.3d 383,
395 (6th Cir. 2009 (holding that counsel may oceebly decide against presenting a retained
expert’'s report and testimony if it contaimsformation potentially damaging to counsel’s
mitigation theory).

Caudill likewise failed to demonstrate ineffige assistance wh respect to the testimony
of Dr. Schilling. Caudill appears to argue that t@unsel failed to ensure that Schilling received
a mitigation report from Ms. Snyder before tri@dut neither Dr. Schilling nor Dr. Allen explain
what information was missing from this mitigati report, or what documents and records they
did not receive. Mor@émportantly, neither stated what eft this missing information actually
would have had upon their testinyonWithout some specific evahce regarding what testimony
would have actually been offered had the missgifigrmation been provided, there is no basis to
conclude that Caudill $iered any prejudice as a result of its absenCé. Hill v. Mitchell, 400
F.3d 308, 317-319 (6th Cir. 2005).

Snyder’s letter suggests that least some of the diffity in gathering pertinent
information was the consequence not of nediexh counsel, but from a lack of cooperation
from Caudill herself. In hddecember 14, 1999, letter, Snyder expressed her hope that when she
visited Caudill later that week, “[p]erhaps [Cdlldwill be more motivated to help me in
contacting her family, and potential necessary egges.” This statement indicates that Caudill
herself was less than fully cooperative with bem defense team in contacting her family and

other witnesses to testify during the mitigation phaStickland v. Washingto66 U.S. 668,
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691 (1984) (“The reasonableness of counselsols may be determined or substantially
influenced by the defendant’s own statements or actions.”)

Finally, while Dr. Schilling complains in his affidavit that he “never received a final
report from [Snyder,]” this appears to be becauben he asked for the report he “didn’t feel it
was [his] dutyto drive to Ms. Snyder’s to get”it[TR 675] (emphasis added). This language
does not indicate that Snyder did not completenfiggation report. Instead, it suggests that she
did complete it but had not sentdt Dr. Schilling, who “didn’t feeit was [his] duty to drive to
Ms. Snyder’s to get it.” Snyder may have faitedsend the repotb Dr. Schiling because she
was working on another capital nder case in Richmond, Kermky, scheduled for trial the
same week as Caudill's trial[lTR 678] Whatever the causte record suggests that Snyder
may have completed the mitigation report, buwttBr. Schilling did nothave it because he
refused to drive to her office to obtain it. If,[as Schilling contended in his affidavit, the report
was important for him to adequately perforrs Bssessment, one would reasonably assume that
he would be willing to drive tdls. Snyder’s office. The fact thae did not suggas it was less
critical to his testimony than he later statethus, while Dr. Schilling may not have had all of
the records he wished to review in preparationtfial, this appears to have been caused by a
variety of factors, most of whiicwere largely outside of counsetifrect control. The facts do
not support a conclusion that Caudill's coungas ineffective or neglectful of his duties.

Caudill also argues in passing that her cousbelld have called Dr. Schilling back to
the stand to rebut the testimony of the prosenis expert, Dr. Cooley. But Caudill does not
explain how Schilling’s testimony would haveffdred from that given during his direct
examination. The Sixth Amendment does not neqabunsel to call a imess in rebuttal to

repeat testimony already heard in furtherancéesfcase. “[T]o estdiBh prejudice, the new
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evidence that a habeas petitioner presents wliffer in a substantial way - in strength and
subject matter - from the evidence actually presented at sentené&iagst v. Hawk655 F. 3d
524, 539 (6th Cir. 2011Q@oting Hill, 400 F.3d at 319).

S. Claim 16C - Caudill's Trial Counsel Was Not Ineffective By Failing To
Effectively Use The Testimony ofamily Members In Mitigation.

In 2004, Caudill's mother Mary signed an affidastating that sheauld have testified to
more episodes during which her husband abusedrtethreatened her. The affidavit described
specific instances of behaviby her husband, an abusive and siomes violent alcoholic, of the
kind she described in more gerneems during her testimony at triaShe also indicates that
counsel did not provide her with list of questions she woulte asked, and met with her for
fifteen minutes to prepare her for testimorhowly before it was presented. Finally, Mary
Caudill indicated that “[t]he jury didn’t pay arsttention the whole time | was on the stand.”
[TR 692-696]

Caudill’'s brother Craig also signed affidgavit in 2004 which described particular
instances of abuse, and set forth in more ildéia effect that thishad upon Caudill in her
childhood. Mr. Caudill also indicadethat counsel did not ask hiatl of the questions that he
indicated that he would dung their preparations, and thé&he jury laughed during my
testimony.” [TR 697-700] In her affidavit, Caudlisister Rhonda stated that she met briefly
with Caudill's attorney before she testifiedescribed her father's abuse and Caudill's
submissiveness to it, and indied that during her testimony estdid not have enough time to
describe these events. [TR 701-705]

Caudill next contends that her attorney did not adequately prepare her mother, brother,

and sister for their testimony, ndid he ask them enough quessowhen they were one the
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witness stand regarding the abwshe and the family suffered as a child. [Record No. 1, pp. 122-
127] The Supreme Court of Kenkycrejected this claim, noting @h each witness testified and
“described the violence and abuse that was\amyday part of Caudidl childhood” as well as
“her struggle with substance abuse, and her history of abusive relationships with men.” That
court found that the Sixth Amendment did not reqewansel to elicit further testimony of this
type. Caudill II, at *5.

The Supreme Court of Kentucky did not easonably apply federal law in finding this
claim to be without merit. Cailtl counsel elicited tstimony from her mother and siblings that
during Caudill's childhood her father was aedaolic who would becomeiolent and abusive
when he drank, and that Caudill svafraid of and subrssive to her father ding these episodes.
While Caudill argues that her att@y should have engaged in further questioning to obtain more
testimony on this subject, the questions askerk wgefficient to bring this information to the
attention of the jury for theiconsideration. Counsel's decision not to engage in further
guestioning is entitled to thaeference afforded professidmadgments made by counseford
v. Hall, 546 F.3d 1326, 1338 (11th Cir. 2008) (“Counielnot required to call additional
witnesses to present redundantcumulative evidence.”Clark v. Mitchel| 425 F.3d 270, 282-

83 (6th Cir. 2005).

Even if another attorney mightive chosen to engage imare searching examination of
Caudill’'s difficult childhood, Caudill cannot demonstrate prejudice fhgnairom her counsel’s
contrary decision. “[T]o establish prejudice, thmwv evidence that a habeas petitioner presents
must differ in a substantial wa in strength and subject mattefrom the evidence actually
presented at sentencingFoust v. Hawk655 F. 3d 524, 539 (6th Cir. 2011upting Hill, 400

F.3d at 319). The evidence described in the affidgrovided by Caudill’'s mother and siblings
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is of the same type presented at trial and doesayt meaningfully. This is particularly so
given the acknowledgment by Caudill's mother drdther in their affidavits that the jury
seemed wholly uninterested in their testimofiyR 695, 698] Given thdtact, it is difficult to
conclude that there was angasonable likelihood that furtheor more specific testimony
regarding Caudill's childhood would hayeoduced a different resultCf. Wong v. Belmontes
558 U.S. 15, 20-22 (2009) (findingp prejudice in failing to introduce cumulative “humanizing”
evidence during the mitigation phase).
T. Claim 7 — Caudill Is Not Entitled To Habeas Relief Based On Her Assertion
That The Trial Court Refused To Permit Evidence During The Penalty Phase
That A Defendant In A Prior Case Involving Multiple Murders Had Been
Offered And Accepted A Deal To Plead Gilty To Life Without The Possibility
Of Parole.
Prior to the commencement of the penaltysgh#&oforth’s counsel advised the trial court
that he intended to introduce evidence regatle sentence received by LaFonda Fay Foster, a
defendant in an earlier deathnadty case in Kentucky. In 1987wy convicted Foster for her
role in the murder of five pergs, and a sentence of death was imposed for each of the murders.
On direct appeal, the Kentic Supreme Court affirmed hearonvictions but vacated the
imposition of the death penalty.Foster v. Commonwealti827 S.W.2d 670 (Ky. 1991).
Following remand, Foster reached a plea agreemiéimttee prosecution to accept a sentence of
life without the possibility of parole.
In Caudill’s case, during aoaference with the trial court the prosecution made a motion
in limine to exclude evidence regamgi Foster's sentence becauseelated to a different
defendant and, therefore, was not relevant@oforth’s personal dracteristics and the

circumstances of his crime. In responsefd®b argued that Foster’s life sentence on five

murder convictions would be relevant to tteflan anticipated prosecution argument that the
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death penalty was appropriate in his case f& mwrder conviction. Téntrial court excluded
evidence regarding Foster's semte as irrelevant. Followintpe trial court’s ruling, Caudill
joined in Goforth’'s avowal after the fac{DVD A-9, February 16, 2000, at14:47-14:53] On
direct appeal, the Kentucky Semne Court concluded that théatrcourt properly excluded the
evidence as irrelevant. “[Ejgeénce of a sentence imposed upon someone else, whether pursuant
to plea agreement or jury verdics, not a factor to be considered by the jury or the sentencing
judge in determining the appropriate penalty for this defenda@dudill I, at 672 ¢iting
Commonwealth v. Bas377 S.W.2d 233, 234 (Ky. 1989y cClellan v. Commonwealttv15
S.W.2d 464, 472 (Ky. 1986)).

In her current petition, Caudill arguesthout further explication that und€ardner v.
Florida, 430 U.S. 349 (1977), arffkipper v. South Carolinal76 U.S. 1 (1986), this evidence
should have been admitted to rebut the prasaes statement during closing argument that
imposition of the death penalty was warrahte[Record No. 1, pp. 65-66] However, the
decision of the Supreme Court of Kentucky wasarounreasonable appliegat of federal law.
The Supreme Court has explained that whenrya gonsiders whether the death penalty is an
appropriate punishment for the defendant’s crime, it should makeindividualized
determination based upon the character and persdmatory of the defendant and the
circumstances under which his or her crime was commitiadlaepa v. California512 U.S.
967, 971-73 (1994)McCleskey v. Kemp481 U.S. 279 (1987). Because the focus of
individualized sentencing is upon the defendandl the offense committed, the exclusion of
other evidence as irrelevant is constitutionally permissibleckett v. Ohip438 U.S. 586, 604
n.12 (1978) (“Nothing in this opinion limits the tiidnal authority of a court to exclude, as

irrelevant, evidence not bearing on the defendat&gacter, prior record, or the circumstances
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of his offense.”). Because the proffered evehad no bearing upon the relevant factors, the
Supreme Court of Kentucky propgidoncluded that evidence regiagl the penalty received by

a different person for a crime committed under different circumstances that was reached by
agreement rather than imposed by a jury wasplsi not relevant to Caudill's case, whether
couched as mitigating or rebuttal eviden€@audill I, at 672 ¢iting Commonwealth v. Bgs&r7
S.w.2d 233, 234 (Ky. 1989) (holding that ssmte received by co-defendant under plea
agreement is not “mitigating” evidence under statute “as that evidence relates solely to the
defendant on trial.”)

U. Claim 6C — Caudill Is Not Entitled To Habeas Relief Based On The Prosecutor’s
Arguments Regarding Intoxication As A Defense.

During closing arguments during the penaltagof the trial, the prosecutor stated:

Judge Adams has given you additional inginns for this penalty phase. These
instructions are to guide you as you determine the punishment that these
defendants deserve ... So let's look at thos&uctions for just a minute if we

can. ... On Count One you're also, as @,jtold that you shall consider such
mitigating circumstances ... as has been presented to you. *** that at the time of
the offense the capacity of either dedant to conform their conduct to the
requirements of the law was impairedaasesult of intoxicatin. You listened to

the evidence. They knew exactly what thegre doing when they were there.
Were they under the influence to the extent that they didn’t know what they were
doing? If you think that's a mitigatoif you think that should lessen their
punishment, then that's a decision you have to make.

[DVD A-9, February 17, 2000, at 9:48 - 9:52]

The prosecution was reading from a page aiairig the instructions that the court had
indicated would be given to theryju Those instructions statedatithe jury could consider as a
mitigating circumstance evidence that “[a]t the time of the offense, the capacity of the Defendant
to appreciate the criminality of her conduct octmform her conduct tthe requirements of law

was impaired as a result of intoxication, ewaough the impairment of the capacity of the
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Defendant to appreciate the criminality bér conduct or to coofm the conduct to the
requirements of law was insufficient to constitatelefense to the crime.” [TR 205] The trial
court read this and other general instructionthéojury prior to closig arguments. [DVD A-9,
February 17, 2000, at 9:25 - 9:29]

On direct appeal, Caudill contended tha& pmosecutor misled the jury regarding the law
because he did not recite the terms of KRB 532.025(2)(b)(7) verbatim during his closing
argument, thus advising the jury that it could consider intoxication as a mitigating circumstance
even if it found that thdéevel of her impairment was not suient to constitte a defense to
murder. Brief for Appellant Virginia CaudilCaudill v. CommonwealfiNo. 2000-SC-000296-
MR, 2001 WL 34546226 (Ky. Mar. 15, 2001), at pp-:Z%% The Supreme Court of Kentucky
rejected this claim. The prosecuiaitially stated the law corrély, but his follow-up rhetorical
qguestion, “Were they under the influence to theemeixthat they didn’'t know what they were
doing?”, was not the correct standard for the jorgetermine the applicability of intoxication as
a mitigating factor. Nonetheless, the court ¢oded that because the misstatement was isolated,
and because the jury was apprised of the costactdard in the jury structions, reversal was
not required.Caudill I, at pg. 676. Caudill reiterates thisich in her current petition. [Record
No. 1, pp. 55-58]

The Supreme Court of Kentucky correcthnd reasonably determined that the
prosecution’s single, isolated misstatementhef law did not amount to misconduct rendering
the entire trial fundamentallynfair. While the prosecutios’ rhetorical question did not
encompass the proper standard for the jurgdtermine whether Caudill’s intoxication was
sufficient to serve as a factor in mitigation of mlment, that standard was correctly set forth in

the jury instructions provided by the trial colsgth orally before oraargument and in writing
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during deliberations. A court must presume thajury followed the law as stated in the
instructions given by the courtVeeks v. Angelong28 U.S. 225, 234 (2000). That presumption
is not lightly overcome by a misstatement magiecounsel, particularly where the prosecutor
accurately stated the law only moments bef@é.United States v. Begay73 F.3d 1038, 1046-
47 (9th Cir. 2011). And a jury looks to the courdt counsel, to providi with clear instruction
as to the law to apply.Boyde v. California 494 U.S. 370, 384-85 (1990). Where those
instructions are correct and tlpetitioner offers no concretadts or circumstances indicating
that the jury was confused or mislead as t® I, there is no basis to conclude that the
defendant’s trial was rendered fundanadlgtunfair through the misstatemeritinited States v.
Recendiz557 F.3d 511, 523-24 (7th Cir. 2008gmb v. Oklahoma County Dist. Cou229 F.
App’x 690, 695-96 (10th Cir. 2007).
V. Claim 6D — Caudill Is Not Entitled To Habeas Relief Based On The Prosecutor’s
Argument That Suggested That The Community Desired, And The Jury
Therefore Should Impose The Death Penalty.

During closing arguments at the conclusionhaf penalty phase, the prosecutor stated:

United States Supreme Court JusticététoStewart once wrote ... ‘If those who
break the law do not receive the punishment that the public believes they deserve

therein are sown the seeds of anarchy.” ... The law says that in those aggravated
murder cases those worst murder cases the death penalty may be imposed. ... This
is an aggravated murder. ... We're histe Malone and me, we're here to tell

you that such a brutal heinous murder nat) can not and will not be tolerated in
our community ... You know it's been sdigdese days people don't really care
what happens unless it happens to theat, ttiey really don’t care what happens
as long as it doesn’t happen to them. Is that the kindtitdicet you want in
Lexington Kentucky? Is that the nd of community you want Lexington
Kentucky to be? | hope not. ... How matitmes have you watched the news on
television or read the news in the newsgraand seen the horrible events that are
reported and you said either yourself or to someonesd, they have got to do
something about that. What are thgging to do? Ladiesnd gentlemen the
“they” they were talking about in this @ you the jury; th&hey” is you. You
have to decide what will happen when such a cold blooded vicious robbery
burglary murder is planmeand carried out in our community you must decide
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what punishment these convicted murdigserve... Today you represent Fayette
County.

[DVD A-9, February 172000, at 10:05; 10:10-10:13]

Caudill argues that the prosecutor’'s comtagarevented the jury from making its own
determination whether the death penalty was appropriate, first when he argued that Caudill was
death-eligible if the jury dund the existence of an aggrang factor, and second when he
implied that “the community wanted them topose death and that is was the only responsible
civic action.” [Record No. 1pp. 58-64] On direcappeal, the Supreme Court of Kentucky
found this claim to be without mig holding that the prosecutiaremarks did not diminish the
jury’s sense of responsibilitipr deciding upon a sentenc€audill I, at p. 677.

The Supreme Court of Kentucky’'s refien of Caudills argument was not an
unreasonable one. The prosecutterely explained that und&entucky law the jury could
impose the death penalty if it found the regdiraggravating circumstance, and argued that
imposing the death penalty would protect the camity. Caudill argues that the prosecution’s
comments violatecCaldwell v. Mississippi472 U.S. 320, 328-29 (1985), where the Supreme
Court held that “it is constitutionally impermib& to rest a death sentence on a determination
made by a sentencer who has been led t@\elihat the responsibility for determining the
appropriateness of the defendant’s death restsvblere.” Here, the prosecution did just the
opposite, repeatedly statitigat it is “you,”the jury, not anyone else nthe community at large,
that would have to make the deoisiwhether to impostne death penalty:

How many times have you watched thews on television ... and seen the

horrible events that are reported and yad sa “they” have got to do something

about that. ... Ladies argkntlemen the “they” they we talking about in this
case is you the juryhe “they” is you.
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[DVD A-9, February 17, 2000, at 10:12 a.m.J]he prosecutor's comments were not improper
nor did they attempt to divest the jury of uaderstanding othe need for anndividualized
determination of the proper sentence for Caudiliee Romano v. Oklahomal2 U.S. 1, 9
(1994) (holding thaCaldwellis “relevant only to certain tygeof comment - those that mislead
the jury as to its role in the sentencing psseén a way that allows the jury to feel less
responsible than it shoultbr the sentencing decision.”Thus, “[tjo establish &Caldwell
violation, a defendant necessarily must show thatremarks to the jury improperly described
the role assigned to the jury by local law.”™) (internal citations omitted). The prosecution’s
references to the community did no more thastate the hoary principle that “a jury that must
choose between life imprisonment and capital glument can do little more - and must do
nothing less - than express tbenscience of the community orethltimate question of life or
death.” Witherspoon v. Illinois391 U.S. 510, 519 (1968). Thuandar references to the need
to protect the communitgo not run afoul ofCaldwell Cf. Bland v. Sirmons459 F.3d 999,
1018-19 (10th Cir. 2006)ccord Hicks v. Collins384 F.3d 204, 219 (6th Cir. 2004) (holding
that prosecutor’s statement that “the peopléhancommunity have thegfit to expect that you
will do your duty” was not improper, but only “prapgeneral references to the societal need to
punish guilty people.”). Likewise, the prosemts explanation that Caudill became death
eligible under Kentucky law when certain aggréng circumstances are present certainly did
nothing to suggest that the jury was not still responsible for determining whether the imposition
of the death penalty suitablein Caudill’'s case.Cf. Nichols v. BeJl440 F. Supp. 2d 730, 845
(E.D. Tenn. 2006) (“Nothing ialdwell prohibits the State from telling the jury the law permits

the State to ask for the death pgnander certain circumstances.”)
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Caudill has presented numerous instances of claimed prosecutorial misconduct, each of
which the Court has already found to be withoutimeAssuming that @y of the prosecution’s
statements could be considered improper, Goairt has again reviewed these claims in the
aggregate to determine whether the cumulative effestich statementsrrdered the entire trial
fundamentally unfair Bates v. Be)l402 F.3d 635, 641 (6th Cir. 200%8)t(ng Bowling v. Parker
344 F.3d 487, 512 (6th Cir. 2003). Because the instances of alleged misconduct about which
Caudill complains were isolated, and because the jury instructions provided by the trial court
were proper, the Court concludes that Caulddk failed to demonstrate any fundamental
unfairness in her trial to warrant relief.

W. Claim 4A — Caudill Is Not Entitled To Habeas Relief Based On The Trial
Court's Refusal To Define Extreme Emotional Disturbance In The Jury
Instructions.

During the penalty phase, Caudill requested an instruction to the jury that they could

consider whether she was under the influena@ndfextreme emotional disturbance” (‘EED”) as

a possible mitigating factor evehough it was not considered as a defense to the crime itself.
The prosecution did not objediut requested that the instracts define what would constitute
EED. The trial court disagreed, concluding ttie instruction on EEWvas warranted, but that

it could not define that term in the instructidmscause it was not being offered as a defense to
the crime itself but only as a mitigating fact [DVD A-9, February 16, 2000, at 17:21-17:24]

On direct appeal, Caudill argili¢hat by refusing to instruct the jury on the definition of
EED in the penalty phase, the trial cofailed to adhere to Kentucky precedent:

McClellan v. Commonwealthy., 715 S.W.2d 464, 468-4§2986), requires that

this term be defined and sets dhé appropriate definition. Again, iDean v.

CommonwealthKy., 777 S.W.2d 900, 909 (1989), ti@®urt made it clear that

“[w]hether extreme emotiohalisturbance is used as an element of the murder,
manslaughter, or mitigating circumstan instructions, the jury should be
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instructed as to its definition.” The coartefusal to define this term as requested
rendered Virginia Caudill's deathrgence constitutionally unreliable.

Brief for Appellant Virginia Caudill,Caudill v. Commonwealthl20 S.W.3d 635 (Ky. 2003),
2001 WL 3456226, at *39 (Mar. 15, 2001). Caudill did not thereafter provide any clearer
explanation of the nature of hassertion that her sentence Weanstitutionally unreliable,” but
simply ended at that point. Preceding thacdssion of her specifisub-claims for relief,
Caudill did state in general terms that:

[The jury’s] sentencing discretion [must be] guided and channeled .Proffit

v. Florida, 428 U.S. 242, 258, 96 S. Ct. 2960 (1976yegg V. Georgia428 U.S.

153, 193,96 S. Ct. 2909 (1976) mandates “carefiructions on the law and how

to apply it.” Caudill’s penalty phase insttions (A 30-46) failed to comply with

these constitutional imperatives.
Id. In Caudill's Reply Brief, she made a ongrgpgraph argument on the issue which reiterated
her primary reliance upoNlcClellan andDean Caudill's constitutional argument was, in its
entirety, that “[t]he failure to define EED indtpenalty phase instructions, especially in a case
where EED was not instructed upionthe guilt phase, erected anconstitutional barrier to the
jury’s ability to consider and give effect to significant mitigatiocBee Mills v. Maryland486
U.S. 367, 374 - 375, 108 S. Ct 1860 (1988).” plReBrief for Appellant Virginia Caudill,
Caudill v. Commonwealth120 S.W.3d 635 (Ky. 2003), 200&L 32508222, at *7 (Jan. 15,
2002).

Under KRS § 507.020(1)(a), EED is a defensa sobstantive chargd murder, but only
if there was “a reasonable eaphtion or excuse” for the EE Under KRS 8§ 532.025(2)(b)(2),
in a case where the defendant is death-eligible, EED is a mitigating circumstance that may be

considered in the selection stafyvhen it is decided whetheretlideath penalty iappropriate),

even if it was not sufficient to qualify as afelese to the substantive murder charge. In
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McClellan, the Supreme Court of Kentucky notdtat 8 507.020(1)(a) does not define EED;
crafted its own definition for that term; and directedt a trial court must instruct a jury as to
that definition. McClellan, 715 S.W.2d at 468-69Three years later iDean the court held that
a trial court must also instruct a jury astbe definition of EED in “mitigating circumstance
instructions.” Dean 777 S.W.2d at 909.

The Supreme Court of Kentucky rejectedu@#’s claim on direct appeal by overruling
Dean While Deanindicated that the triadourt should have given thdcClellan definition of
EED for Caudill's jury as a rtigating circumstance, the court noted that the circumstances
warranting an EED instruction as mitigating circumstance are necessarily broader than those
where it is appropriate as a defense to thetanbge murder charge. Thus, the definition was
inappropriate in the former situation. Concluding tbatan was wrongly decided, the court
found no error in the trial court’s refusal to give tleClellan definition of EED to the jury.
Caudill I, at 673-74.

In her petition, Caudill novargues that the Supreme Coaf Kentucky “misse[d] the
point of the claim which is that the instruction was so unconstitutionally vague as to inadequately
inform or guide the jurors in their sentencidgliberations of EED as a mitigator to a death
sentence.” Caudill contends that unBenry v. Lynaugh492 U.S. 302 (1989), “It is not enough
simply to allow the defendant to present an@igue mitigation to the jury.” [Record No. 1, p.
42] Having thoroughly reviewed threcord, it is plain that Cauditlid not present this claim in
its current form to the Supreme Court of Kehktudor review. Thereforeit is procedurally
defaulted. Even if this were not the case, the claim is substantively without merit.

A federal habeas petitioner must exhaust tenedies in the state courts by fairly

presenting a claim through one complete roundhef State’s appellate review process. 28
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U.S.C. § 2254(b)(1)(A). If she de@ot, and that review processis longer available, the claim
is procedurally defaulted.O’Sullivan v. Boerckel526 U.S. 838, 844-45 (1999). To “fairly
present” a claim to the state courts, the petitionest have presented the state courts with both
the legal and the factual $s supporting the clainHanna v. Isheg694 F.3d 596, 609 (6th Cir.
2012) ¢iting Williams v. Taylor529 U.S. 420, 437 (2000)). Genérabtice” of the claim is not
enough: “a petitioner must present enough infdrom to allow the state courts to apply
controlling legal principles to the facbearing upon his constitutional clainWoods v. Booker
450 F. App’x 480, 488 (6th Cir. 2011¢i{ing Picard v. Connar404 U.S. 270, 276-77 (1971)).
A petitioner who presented thensa factual basis for the claibut now asserts different legal
grounds for relief has nokkausted the claim to perniéderal habeas reviewRayner v. Mills
685 F.3d 631, 643 (6th Cir. 2012).

In her appellate brief to the Supreme GaafrKentucky, it is evident that Caudill was
arguing that the trial court had failed to adher®&anwhen it refused to define EED for the
jury in the penalty phase. Caudias plainly correct on that pd, and particularly given the
strength of her argument undeean if she intended to pursue other grounds for reversal based
upon the failure to define EED, it was incumbepon her to do so cldgrand expressly to
highlight that claim to the &reme Court of Kentucky. She did not. Both her subsequent
statement in her appellate brief that the failure to folD®an rendered her death sentence
“constitutionally unreliable,” and her priorsistence upon the need for “guided and channeled”
sentencing discretion underoffit appeared to merely refer back to her argument ubdan
that EED must be defined for the jury. T8&8apreme Court of Kentlg clearly addressed the
one argument Caudill made on direct appealadfshe now claims, that court misapprehended

the nature or scope of her argument for relieg would expect that she would have stridently
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protested in her petition for mearing that the court overloakéher constitutional argument.
Again, she did not. Petition for Reheay for Appellant Virginia Caudill, Caudill v.
Commonwealth120 S.W.3d 635, 657 (Ky. 28) No. 2000-SC-296 (July 21, 2003). The fact
that Caudill has changed the nature of her argumenade even more clear when she states that
“[d]espite the fact that the statutory definitioid not fit the mitigation instructions, the trial
court should have crafted an instruction whigbuld have sufficientlyguided the jury in its
deliberations such that the jury sentencing dedittens would not have arbitrary.” [Record No.
1, p. 42] In her appellate bried the Supreme Court of Kentuckyaudill clearly argued that the
trial court erred by not giving tidcClellaninstruction required bipean not that the trial court
was requiredsua sponteto craft a new definition from whole cloth suitable for a mitigation
instruction. In essence, Caudill now claims ttieg trial court was constitutionally required to
anticipate the Supreme Cowf Kentucky overrulingDeanand fashioning a remedy before the
fact. Caudill plainly made no such argument before the state court. Because Caudill did not
argue that the mitigation instructions for ERl2re “unconstitutionally vague,” a phrase found
nowhere in her appellate brief redimg this claim, to the Kentucky Supreme Court, this claim is
procedurally defaultedRayner 685 F.3d at 643.

Even if Caudill's appellate briefing were@msidered so broadly de deem her present
claim fairly presented to the Supreme Court ohteky to permit that court to have decided it,
that claim is contrary to established Supre@mirt precedent. In her petition, Caudill argues
that the Constitution required the trial court to leave the jury’s consideration of possible
mitigating evidence unconstrained, in order Wwid erecting a “barrier to mitigation,” while
simultaneously insisting that the trial court musstruct the jury on how to consider that

evidence to avoid ging the jury “unlimited discretion” isentencing. A review of the decisions
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cited by Caudill in her briefing makes clear that she has uncritically blurred important
distinctions between the Supreme Court’s rulppliaable to the eligibility and the selection
phases of capital sentencing.

The Supreme Court explaingde fallacy inherent in arguments such as Caudill’s in
Buchanan v. Angeloné&22 U.S. 269 (1998). There, the petitioner stated that the Supreme
Court’s decisions “indicate that the jury at gedection phase must bdthve discretion to make
an individualized determination and have thigtretion limited and channeled” and argued that
“the Eighth Amendment therefore requires the taarinstruct the jury on its obligation and
authority to consider mitigating evidence, andpamticular mitigating factors deemed relevant
by the State.”ld. at 275. The Supreme Couidtfly rejected that argument.

No such rule has ever been adopted Iy @ourt. While pgtioner appropriately
recognizes the distinction between the eligibility anéc@n phases, he fails to
distinguish the differing constitutionateatment we have accorded those two
aspects of capital sentencing. It is in relg the eligibility phase that we have
stressed the need for channeling and Imgitihe jury’s discretion to ensure that
the death penalty is a proportionate pumsht and therefore not arbitrary or
capricious in its imposition. In consf in the selection phase, we have
emphasized the need for a broad inquity iall relevant mitigating evidence to
allow an individualized determination.

But we have never gone further and held that the state must affirmatively
structure in a particular way the manner in which juries consider mitigating
evidence. And indeed, our decisions swjghat complete jury discretion is
constitutionally permissible.See[Tuilaepa v. California512 U.S. 967, 978-79
(1994)] (noting that at the selection phaite state is not confined to submitting
specific propositional questions to the jury and may indeed allow the jury
unbridled discretion);4ant v. Stephengl62 U.S. 862, 875 (1983)] (rejecting the
argument that a scheme permitting the juryexercise “unbridled discretion” in
determining whether to impose the depéimalty after it has found the defendant
eligible is unconstitutional, and notingathaccepting that gument would require

the Court to overrul&regg supra.
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Buchanan 522 U.S. at 275-77. The Supreme Couetefore held that the Eighth Amendment
does not require that a jury be instructed as to the concept of mitigating evidence generally or as
to the meaning of specific statutory mitigation factols. at 279. Caudill’s claim is therefore
substantively without merit.

X. Claim 4B — Caudill Is Not Entitled To Habeas Relief Based On Her Argument

That The Jury Instructions Incorrectly Suggested To The Jury That It Had To
Find EED Mitigator Unanimously.

During the penalty phase, the trial court pded the jury with written instructions
describing certain mitigating and aggravating destthey could consider, as well as various
punishments they could impos¢TR 204-209] On direct agal and in her petition, Caudill
contended that the trial court’s instructions sge@ to the jury thathey must unanimously
agree that a mitigating factor applied before it could be considered, a result conivhilg to
Maryland 486 U.S. 367, 384 (1988). [Record No. 1, pp. 43-88f McKoy v. North Carolina
494 U.S. 433, 442-43 (1990)Mills requires thaeach juror be permitted to consider and give
effect to ... all mitigating evidence in deaidi ... whether aggravating circumstances outweigh
mitigating circumstances ...") (emphasis addethe Kentucky Supreme Court found this claim
to be without merit, concluding that a jury doest need to be expressly instructed that its
members need not all agree that a mitigating factor appliasdill I, at 673-74.

Caudill has formally abandoned this atainoting in her reply brief that “ismith v.
Spisak [558 U.S. 139, 147-148] 130 S. Ct. 676, 63d@1(0), a ruling on similar language in Ohio
jury instructions were found not to be ca@rty to or an unreasonable applicationMils v.
Maryland Petitioner concedes she umable to establish that the state court’s ruling was
contrary to or an unreasonable determinatiooledrly established law§2254(d)(1).” [Record

No. 14, p. 11] In addition to abandonment by Caudill, the Court separately notes that the

120



instructions in this case permitted the jurorstmsider such mitigating factors “as have been
presented to you in the evidence and you belie\eetwue,” [TR 205], wihe requiring the jury
to find aggravating factors to lirie beyond a reasonable doupIR 208] Further, the verdict
form required the foreman’s signature only ugbe jury’s ultimate vendt, and specifically
required that an aggravating factor be foungopel a reasonable doubt. No such comparable
finding or foreman’s signature was required witlspect to mitigating factors, undermining any
argument that unanimity was required. [TR 210-221] ASnmth in this case “[n]either the
instructions nor the forms said anything abbatv - or even whether - the jury should make
individual determinations that each particular mitigating circumstance existed. They focused
only on the overall balancing questionSmith 558 U.S. at 148. Because the instructions did
not expressly or impliedly indicatto the jury that “they were precluded from considering any
mitigating evidence unless all 12 jurors egpl on the existence of a particular such
circumstance[,]'Mills, 486 U.S. at 384, nMlills violation occurred, and the Kentucky Supreme
Court’s conclusion to this effect was not congréo, or an unreasonabépplicationof, clearly
established federal law.
Y. Claim 5 — Caudill Is Not Entitled To Habeas Relief Based On Her Argument

That Proportionality Review By The Supreme Cour Of Kentucky Was Too

Narrow Because It Considered Only Cases In Which The Death Penalty Was

Imposed And Not Those Cases In Which The Penalty Was Rejected.

On direct appeal, the Supreme CourKehtucky conducted the proportionality analysis

required by KRS 8§ 532.075 by comparing Cauditlasse to “all cases decided since 1970 in
which the death penalty was imposed,” with an emphasis on cases involving a murder committed

during the course of a robberythe court found that Caudill's seence was not the product of

any prejudice, and was neithexcessive nor disproportionat€audill I, 120 S.W.3d at 679.
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Caudill contends that, because Kentucky voluntarily enacted a statute requiring
proportionality review of death sentences imposdtienstate, she has bdrty interest under the
Due Process Clause in not havitigg state statute applied arbrily. Caudill complains that
Kentucky’s proportionality statutes vague and lacks clear standards, and contends that the
Kentucky Supreme Court’s proportionality reviemas flawed. Caudill argues that KRS §
532.075(3)(c) does not define when other cases ghmilconsidered “similar” for purposes of
comparison, and does not include a procedurdaidual investigation. Caudill further asserts
that the locus of cases selected by the KdmytiBupreme Court for comparative analysis in
Caudill's review was flawed. [Record No. 1, pp. 45-49]

Kentucky’'s statute permits the partiessiabmit briefing on the question whether the
imposition of the death penalty is dispropamal, after which the Supreme Court must
determine:

(@) Whether the sentence of deatlas imposed under the influence of
passion, prejudice, or anyhatr arbitrary factor, and

(b) Whether the evidence supports they/'gior judge's finding of statutory
aggravating circumstancesesumerated in KRS 532.025(2), and

(c) Whether the sentence of deatheiscessive or disproportionate to the
penalty imposed in similar cases, coesidg both the crime and the defendant.

KRS § 532.075(3). This statute was modeledr &&eorgia’s comparative review statute and
used functionallydentical languagd¢ce v. Commonwealft667 S.W.2d 671, 679 (1984), which
the Supreme Court found to comport witle tiequirements of the Eighth AmendmenGregg

v. Georgia 428 U.S. 153 (1976).See also Getsy v. Mitche95 F.3d 295 (6th Cir. 2007)
(“Since proportionality review isiot required by the Constitution, states have great latitude in

defining the pool of cases used for comparisoeretfore limiting proportionality review to other
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cases already decided by the reviewing couwhich the death penalty has been imposed falls
within this wide latitude.”) fternal quotation marks omitted}iting Williams v. Bagley380
F.3d 932, 962-63 (6th Cir. 2004)). To thete Caudill finds fault with Kentucky’s
proportionality statute as writte that claim fails as a mattef law under well-established
precedentMcQueen v. Scrogg¥9 F.3d 1302, 1333-34 (6th Cir. 1996).

Caudill's due process claim fares no better. The Constitution itself requires no
proportionality review. Pulley v. Harris 465 U.S. 37, 45 (1984). And the Sixth Circuit has
indicated that Kentucky’proportionality statute creates no Due Process liberty interest because
“[it] only explains what the Kentucky Suprent@ourt needs to consider - similar cases, the
crime, and the defendant - it does not tedt court how to make this decisionBowling v.
Parker, 344 F.3d 487, 521-22 (6th Cir. 2003). JastCaudill does here, Bowling argued that
“the Kentucky Supreme Court only comparedwling’s sentence to other crimes where the
death penalty was imposed, but should havapared Bowling’s sentee to similar crimes
where the death penalty was not imposeltl” at 522. The Sixth Circuit concluded that, even
assuming the Due Process Clause was impticates claim was, in reality, a claim “that
Kentucky has an ineffective framework for assaggproportionality rather than a claim that
Kentucky misapplied its own framewdy]” and hence was meritless undeulley. Applying
Bowling, this Court has recently rejected other challenges to the scope of cases considered by the
Kentucky Supreme Court when contlng its proportionality analysisBowling v. Parker No.
03-28-ART, 2012 WL 2415167, at *9 (E.D. Ky. Juz@ 2012) (rejecting challenge to Kentucky
Supreme Court’s consideration of cases whbeedeath penalty was pused but not carried
out). See also Thompson v. Parkd&o.5:11-CV-31-R, 2012 WL 6201203, at *34 (W.D. Ky.

Dec. 10, 2013). Caudill's claim is without nteand affords no basis for habeas relief.
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Z. Claim 18 — Caudill Is Not Entitled To Habeas Relief Based On Her Argument
That Cumulative Errors Occurring During Trial Violated Her Due Process
Rights.

Finally, Caudill contends that even if none of her claims individually amount to a
violation of her constitutional rights, the cumwiatieffect of multiple, non-constitutional errors
collectively violated her due peess right to a fundamentallyirfarial. [Record No. 1, pp. 130-
134] While other circuits appear to have daded that such a habeas claim is cognizadde (
Cargyle v. Mullin 317 F.3d 1196, 1220 (10th Cir. 2003)), the Sixth Circuit has reached a
contrary result. “Post-AEDPA, netven constitutional evrs that would noindividually support
habeas relief can be cumulated to support habeas rehigftfher v. Bradshaw622 F. 3d 487,

513 (6th Cir. 2010) quoting Moore v. Parker425 F.3d 250, 256 (6th Cir. 2005)). Under
controlling precedent, Caudill's cumulative errosiot fails as a matter of law. Her contention
that the Sixth Circuit’s conclusion on the matigrerror is an argument best directed to the
appellate court sittingen banc In addition, similar to th Supreme Court of Kentucky’s
conclusion, this Court finds that there are no errors to accumulate. Because the Supreme Court
of Kentucky’s denial of Caudi$ cumulative error claim was nanh unreasonable application of
clearly established federamMiaher claim affords no badier federal habeas relief.

V.

In summary, the undersigned concludes thatenof the claims presented in Caudill’'s
petition warrants habeas relieAccordingly, it is hereby

ORDERED that Caudill's petition for a writof habeas corpus [Record No. 1] is

DENIED.
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This 31% day of January, 2014.

Signed By:

' Danny C. Reeves (R
United States District Judge
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