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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
LEXINGTON

FIRST TECHNOLOGY CAPITAL,

)
INC., )
)
Plaintiff/Counterclaim Defendant, )
) No. 5:12-CV-289-REW
V. )
)
JPMORGAN CHASE BANK, N.A., )
) MEMORANDUM OPINION AND
Defendant/Counterclaimant, ) ORDER
)
V. )
)
JAMES L. BATES, )
)
)

Counterclaim Defendant.

*kk kkk kkk kkk

The Court considers the parties’ crasstions for summary judgment. Plaintiff
and Counterclaim Defendant, r&i Technology Capital, Inc(FTC), filed a (since
removed, on diversity) petition faeclatory judgment on thenderlying contact claim.
Defendant and Counterclaimant, JPMorgaragehBank, N.A. (Chase), filed contract,
fraud, and unjust enrichment counterclairagainst FTC and, on the latter counts,
individually, against James L. Bates, tReesident of FTC. Both sides now seek
judgment as a matter of law on the claims.

In this hotly disputed commercial case, there actually is little fight over the facts.
The parties scarcely contest the sequence or specifics of the caratimns and dealings
between them. Rather, the parties train tltemsiderable fire on the legal effect and

actionability of a short relevant histony the early summer of 2012. Through extensive
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briefing and oral argumehthe Court has fully heard armbnsidered the positions of
Chase and FTC/Batesn dueling summary judgmentotions. The summary judgment
standards, on this fully developed ragodirect judgment for FTC and Balemd against
Chase on all claims. For the reasons thabWglithere was no valid contract on June 28.
Further, as to the fraud and negligentsmapresentation claims, Chase did not rely
reasonably to its detriment on misrepreseotetifrom FTC or its agent, attorney Bunch,
and there otherwise was no actibleafraud. Finally, no basis ists for application of the
equitable principles afinjust enrichment.

Chase cites many wounds from its dealimgih FTC, but, legly at least, those
largely are self-inflicted; Chase has naonegly in this case, and FTC and Bates are
entitled to judgment as matter of law.

I. Relevant Factual and Procedural Background

First Technology Capital, Inc. (FTC), is a Kentucky corporation owned by James
L. Bates. DE #7 (Disclosure Statement). FES, part of its daily operations, acquires
and/or invests in various assets.

In September 2010, FTC executed a Term Promissory Note with Tennessee
Commerce Bank for approximately $10.47 millidollars in order to purchase 100% of

the beneficial interest in Dougherty rAXVIII Investment Trust. Dougherty Air

! The FTC/Bates motion is at DE #99 and the accompanying memorandum and exhibits
are at DE #100. Chase responded in opposatidPE #105, and FTC/Bates replied at DE
#110. Chase’s motion for summary is at BE)1. FTC/Bates responded in opposition at

DE #103, and Chase replied at DE #109. The Court held oral argument on the motions on
September 5, 2014. DE #143 (Minute Entry).

Z Treated as one under the reference “F&ept where a distinction matters.

% The Court considers the Bates Affidaditthe extent it communicates personal

knowledge. The Court looks directly to tlezord to the exterBates purports to

summarize other testimony or proof.



administered the subject Trust as ownerta@isThe Trust owned (or contemporaneously
acquired) a 1999 McDonnell Douglas MB-§DC-9-83), tail number N973TW. The
Trust leased the MD-83 to American Aidig, Inc. through a long-term lease. FTC
acquired a beneficial interest in the Trust andght to (at least nsb portions of) future
lease payments. As part of the Promissory Note and financing terms, FTC assigned
Tennessee Commercial lBaa 100% security terest in FTC’s assets, to include its
beneficial interest in the Trust and any enguroceeds. DE #100-1 (Bates Affidavit) at
2-3, 11 3-5; DE #101-18 (UCEinancing Statements)es alsoDE #34 (First Amended
Counterclaim) at 6-7, Y 18 (generally discussing documents).

American Airlines suspended lease/p@nts on November 29, 2011, after filing
for Chapter 11 bankruptcy reorganizati@ee In re AMR Corp., et aNo. 11-153463
(SHL) (Bankr. S.D.N.Y.). In January 2012, American Airlines renegotiated the terms of
the leaseSeeDE #100-2 (Partial Term Sheet). The tesheet to which the parties agreed
awarded the “Lessor” a “separate and dddtstipulated, allowed general unsecured non-
priority pre-petition claim” against Aatican Airlines in the amount of $22,886,189
The parties do not dispute that, around sasne time, the Federal Deposit Insurance
Corporation (FDIC) took over Tennesseen@oerce Bank and acquired its assets. Thus,
as receiver of the bank, the EDacquired FTC’s loans (inatling the loan related to the
MD-83) and became the lienholder on FTC’s assets.

Prompted by the FDIC’s entrance on the scexmd in an effort to negotiate terms
of a discounted payoff of its indebtedn@esthe Tennessee Commerce Bank (and the

FDIC), FTC engaged Intuitive 8cesses and Controls (iPACGeeDE #101-22 (email

* The term sheet is also labeled as gpi8ation and Order Approving Section 1110(b)
Extension for N973TW.”



chain from FTC to iPAC principals). FTC & an initial Offer of Compromise to the
FDIC on April 20, 2012. DE #101-25 (detailingtial offer and providing updated (July
13, 2012) receivables). On June 14, 20BAnch corresponded with Hon. Matthew
Haddock, an attorney with iPAC, aboam FDIC deal. DE #101-26. Haddock advised
Bunch: “Now, [IPAC] will do our best in thiarea, but there are no promises and even
estimates are difficult. Yomay end up having to bidld.

On June 20, 2012, the bankruptcy coaltowed the identified claimSeeDE
#100-3 (Stipulation) at 14 (“The general unsed non-priority pre-petition claim against
American set forth in Section 5.1 of the Te8heet is hereby allowed.”). Within days,
FTC began marketing the claim. W. ThonBasich, FTC and Bates’s long-time attorney,
emailed Matthew Pennella at Chase on June 22, 2012:

We represent First Technology @@aph a company located near
Lexington, Kentucky in VersailleKentucky. FTC was the owner of a
beneficial interest in an aircrafteased to American Airlines. On
Wednesday the order (attachedrete) was entered approving the
modified lease and granting FTC an allowed unsecured claim of
$22,886,139 (this is in Sec. 5.1 on theredacted copy which can be
provided if we proceed). FTC is imésted in the sale, assignment and
transfer of this claim. The sale mus# without recourse. Mr. Bates, the
principal of FTC, is looking upwardward $10 million for the sale of this

claim. Would you be interested; if stake me your highest and best offer.

Id. at 3 (June 22 Email from Bunch to PennelBunch attachedhe redacted second
stipulation to the email, promptly forwardéal John C. Barone, as Pennella was out of
the office.

Chase, via Barone, madeiatitial offer within hours:

Thank you for all your help togaon First Technology Capitalsig].

JPMorgan is very interested in warg with you and youclient on their

allowed American Airlines, Inc. Claim for $22,886,139.00. For your

reference, JPMorgan is pleasegtovide First Technology Capital with a
firm bid of 33% on this claim, which will result in net proceeds to your



client of $7,552,425.87. This bid is good until 5pm EST today. If

acceptable, please let me know and | séhd you an email confirmation.

We look forward to Mr. Bates response.

DE #101-30 (email from Barone to Bunci)TC did not accept the offer, but, through
Bunch, expressed FTC’s desire to contimegotiations after the weekend. DE #101-31
(email from Bunch to Baroneyee alsoDE #101-32 (email exchanges between Bunch
and Barone). Barone reacheut to Bunch on Mnday, June 25, notingplatility in the
market and stating: “I would love to try@ lock this up, subject to documentation, today
if Mr. Bates is interested.” DE #101-32 (einfeom Barone to Bunch). Barone emailed
Bunch again on Tuesday, June 26. DE #1819he correspondence affirmed Chase’s
interest in FTC’s claim and extended a 32.75% lbidDiscussions with Chase continued
throughout the day on June 27. DE #101-34.

On Thursday, June 28, 2012, Bunch gegaBarone regarding a bid US Bank
purportedly made to FTC. Following additioreanails between Bunch and Barone and
Bunch and Bates, Barone preserdthse’s “best and final” offer:

First, thank you again for giving JPMyan the opportunityo bid on your

claim, this is an important transactifor us. . . . | spoke with our desk and

JPMorgan is please[d] [to] providey with a best anfinal bid at 35.75%

on your $22mm allowed American Airlines, Inc. claim. This bid is good

until 5pm EST today, June 28, 2012 and is subject to review of your due

diligence and execution of a Transfer of Claim agreement. Sigevery

interested in working with you othis opportunity and hope this is

reflected in our bid. Please confirmia email if we are done and you
would like to lock in this price.

DE #101-37 (email from Barone to BatesdaBunch). FTC accepted the offer at 5:19
p.m. on Thursday, June 2BE #101-38 (“JC: Mr. Bates has authorized me to accept

your offer below during our agreed extendedetimwill have Mr. Bates confirm this by



separate email. Please advise when we ohase. | would like to do the extra and final
paperwork tomorrow afternoowe are both exhausted rigimw.”). Barone responded:

Thank you for your email. Upon Mr. Bates confirmation email, we will be

done at 35.75% subject to the proeis outlined undeour initial bid.

Please have Mr. Bates send me amiemith his confirmation. Thank you

again for choosing to work with JPMorgan on this important transaction.
DE #101-39 (email from Barone to Bunch and Bates). That same evening, Bates, Barone,
Bunch, and a Chase trader participated itelephone conference, during which Bates
orally confirmed the transactiorSee DE #101-40 (email from Bunch to Barone
discussing telephone conference). Later thghhthiBates personally confirmed the email
from Bunch. DE #101-2 (Email from BatesBarone) (“JC, This Wl confirm the email
from Tom. Thanks, JIM.”).

Following this flurry of activity, both parties confirmed the sale with their
respective companies thateming. DE #101-3 (email fromBates to FTC employees:
“Dan and Doug, The AA Claim has been sold at .3575. . . .”); DE #101-41 (email from
Barone to Chase employees: “Guys, JRjao buys a $22,886,139.00 allowed American
Airlines claim at 35.75% from First Technolo@apital, Inc. subject to review of due
diligence and execution of a Transfer Agreement.”). That night, Barone also emailed
Howard Grossman, in-house counsel for Chase, and Pennella regarding a lien search. DE
#101-46. Chase recorded the purehas its books on June 29, 2F18eeDE #102-1

(Sealed Ex. indicating purchase on Chas#¢h Yield Loan Trading Blotter); DE #102-

2 (Sealed Ex. reflecting trade by Alex Bea).

5> Per Barone, the trade was “booked” on J2@decause Bates sent the confirmation
email after business hours on June 28 #2H81-44 (Barone Depo.) at 4 (Depo. p. 78).



On the morning of Friday, Jun€,22012, Barone emailed Bunch, introduced
Grossman as the individual who would “run[ithvthe settlement dhis transaction,” and
requested particular information/documergkating to due diligence. DE #101-45 (email
from Barone to Bunch, Grossman, dehnella). Grossman responded, in part:

In addition to the documents that [Barone] requested, it would be helpful
to review the complete term sheset well as any proofs of claim forms
that have been filed. 8b, we have ordered a UGEarch and will need to
understand and resolve anynisethat may appear.

Once we review the basic documents, witk forward a daft Transfer of
Claim Agreement.

DE #101-47. Bunch responded:

If you run a UCC search, you will firal February 2012 Article 9 filing for

a lien on the assignment of the maserse in favor of Tennessee National
[sic] Bank. This bank is in receivership with the FDIC but the loan
assignment is current and not in default. The lending documents and the
other agreements do not include an@ssient of rental proceeds so it is
our conclusion that the allowed cataisale proceeds go to FTC. We will
forward all documents to you for yoewaluation and conclusions, but in

the meantime we have representaivegotiating with the FDIC for the
sale of our paper to FTC, which will ameliorate any future legal problems
with your client. Otherwise if necessame can close the transaction with

a trust agreement that all proceeds of the sale be held by a trustee in
escrow for all parties pending resotuti of the disputes. We believe all
problems will be settled before we have any closing.

Id. (email from Bunch to Grossman, Baroremd Pennella). As part of the same
correspondence, Bunch also requested horts non-disclosure or confidentiality
agreement whereby JPCHNid] agrees not to make the noedacted copy public and use
it only for acquisition of the allowed claimld.

Chase learned of the lien search Hsson the morning of June 29, prior to
Bunch’s emailSeeDE #101-19 (email from Chase empé®yMargaret Gaity to Barone

and Grossman). The search revealed 15 lietas: 11 were terminated and 4 related to



Tennessee Commerce Baihdk. Later that afternoon, Chasenailed Bunch a form Non-
Disclosure Agreement (NDA). Per Chase: “Qorm was specifically developed for use
in the bankruptcy claims market and it's bemm experience that ¢ontains provisions
that are accepted by markmrticipants and our coungarts.” DE #101-51 (email from
Rebecca Canada to Bunch). FTC and Chase executed the NDA shortly the3ealé&r.
#100-17.

By July 3, Bunch purported to haveopided Chase with all of the requested
documents, and Grossman indicated on Julyab he would review the documents and
forward a claims transfer agreement. DE #5Q11n a separate email of the same date,
Grossman requested that Bunch providle UCC lien releases for the Tennessee
Commerce Bank filings. DE #100-18 (emdidom Grossman to Barone). Bunch
responded on July 5:

[O]nly one of the items 10, 11, and 12 pantto the aircraft and we are in

the process of obtaining a releasée loan with the Tennessee bank is

current, not in default and FTC still owti®e aircraft. We believe the lien

is on the beneficial interest of FTCtime aircraft and not on any proceeds.

We will know more by this Friday or Monday.

DE #101-7 (email from Bunch to Grossman).

Chase decided and agreed to siel FTC AA Claim on July 9. DE #100-20
(email from Pennella to Barone and Betviaing, in part: “We are selling the AA Inc
claim we are buying from First Technologies GoldenTree and MatlinPatterson.”).
Chase sold $17,886,139 of the claim downstream to GoldenTree and sold the remaining
$5,000,000 downstream to MatlinPatterstth. Chase promptly presented both buyers

with draft trade confirmations, which comed a “Binding Agreement and Standstill”

clause:



Upon execution by the pas, this letter shhlconstitute a binding
agreement between the parties andleBeshall cease discussions with
other potential purchaseend will decline all othebids with respect to
the Claim.

DE #100-21 (email with trade agreement fr@hase to GoldenTree); DE #100-22 (Ex.
22) (email with trade agreement from Chase to MatlinPatterson). The parties never
signed those documents. DE #100-4 @Sroan Depo.) at 67 (Depo. p. 261).

On July 10, Grossman emailed Bunch‘¢beck on progress in obtaining copies
of the final documents and the allowed cldisting in the Debtor’'s Claims Register.”
Grossman indicated that receipt of thdseuments would result in Chase completing a
Transfer of Claim Agreement. DE #101-%mail from Grossman to Bunch). Bunch
addressed the status of the documents in a July 11 email to Grossman and other
individuals at Chase. DE #101-59 (Bunchadlin Bunch also stated the following:

When this transaction was originatipne, Mr. Bates, president and owner
of FTC, paid Minnesota lawyers teview the historical documents and
assure him as to valid ownership. 8hFTC liened the aircraft to the
Tennessee Commerce Bank, its attorneysdiee the historical ownership
and transfers of the amaft. When | hired NYQoankruptcy counsel, they
verified the FTC ownership prior teegotiating with the AA bankruptcy
lawyers. The AA lawyers requestedriieation of ownership and were
satisfied. The allowed unsecured olawas preserved in the order after
notice, no objection, entry and now finality.

FTC owns the aircraft and the claimdahas a right to sell the claim to
Chase.

Mr. Bates and | believe you have daalkdue diligence in verification of
ownership of the claim and you sholdé ready to ddhe Transfer of
Claim documents. Mr. Bates has insted me to provide no further
information to you and to advise yowathwe have emailed everything that
we have and can supply nothing elste is upset about the costs of
document production when Chase istpcted by the finality of the AA
order.

Thus my instructions are to revietwe final transfer documents, get you
the AA Claims Register POC Numbéitue later this week) and move



toward closing. We all believe thate have more than satisfied what
would be yours and our due diligence.

Id. Internal Chase correspondenndicates that, as diuly 11, it considred FTC to have
submitted all requested documents. DE #100-@ly (UL email from Grossman to Barone
and Garrity). Meanwhile, on the same d&t@C learned that it could receive a higher
offer for the claim. DE #101-57 (FTC emarksgarding claim offer from Brager). Bunch
advised Bates: “The 973 claim is soldG@base under a valid and binding sale contract,
even though it is less thahe Chase contract. | assume you were fishing for some
information to us if we can buy 974 and marketId.”

On July 16, 2014, Chase confirmed thla¢ claim was listed in the Claims
Register.SeeDE #101-58 (July 16 email from Garritp Grossman). That same day,
Chase emailed FTC a “proposed TransfeCim Agreement” bting “both FTC and
Dougherty.” DE #101-60 at 5 (July Bsnail from Gross to Bunch$ee alsdE #100-25
(draft Transfer of Claim AgreementBunch responded on July 20, indicating that
Dougherty Air did not agge to the transaction:

[Y]esterday | learned from the FT€brporate lawyer, Andy Stephens (I

am the business bankruptcy lawyer) that Dougherty Air, the trustee-owner

of the aircraft, had contacted hirorzerning the fact that the American

Airlines bankruptcy lawyers had included it as a co-owner or co-claimant

under the Claims Register and pursuanthe Agreed Order that approved

the final term sheet with the lalved unsecured claim. Dougherty is

claiming that they have an economic interest in the claim and its

assignment, that Chase and FTC wareare of this inter-relationship

when we began our negotiations, that we omitted including them in the

contracting process, andatithey cannot be compali¢o join in a contract
and the Assignment of Claim Agreement between FTC and Chase.

Mr. Bates has indicated to both Andy and that he is desirous of moving
forward with the sale of the claim to Chase and that Andy and you should
find a way to make this transamti work by dealing with Dougherty Air

10



directly. At this point, | cannot obta Dougherty as a signatory to the

Transfer of Claim Agreement but sthby to finalize the transaction after

you and Andy resolve the problems with Dougherty.

DE #101-61 at 2 (July 20 email from Bunch@Goossman). Grossman responded, in part,
on July 23: “We need to understand Dougyisriposition. In any event, we have a
binding trade with FTC and want to closésttrade promptly.” DE #101-62 at 2 (July 23
email from Grossman to Bunch). On JaF, following various phone conversations over
a period of days, Grossman emailed Stevens:

| spoke to the Desk. The Desk hasinterest in accepting a buy out from

Mr. Bates and FTC to break the bingl trade. If FTC and Dougherty do

not proceed to closing, we will be forced to pursue our rights and

remedies.

Id. (July 26 email from Grossman to Stevens).

Grossman followed up with Bunchaviemail on July 31 to “check[] on your
comments to the Assignment of Claim document.” DE #101-11 at 4 (July 31 email from
Grossman to Bunch). FTC had not yet resgahiy August 1, when Grossman asked to
speak to FTC “before thisade spirals out of controlldt. at 3. Later that night, Bunch
responded, indicating FTC’s prior expectatithrat the trade “would work predicated
upon the guarantee from IPAC that th&IC would accept [FTC's] Offer of
Compromise the following week.Ild. at 2. Bunch’s email antained the following
statement:

Howard’s suggestion of buying time s®e if the FDICOC is accepted

was predicated on having the Transfer of Claim Agreement executed and

then he can advise the downstream buyat there is a glitch in the

closing but all parés are working to make thghitch go away. If the glitch

goes away then there can be a clggbetween Chase and its downstream

buyers]. My problem as a lawyer isatithe TCA contains representations

and warranties of no encumbrancasd we all know that there is a
recorded encumbrance on the claim in excess of the amount due FTC from

11



Chase. This issue could be sonmghthat Howard and | could work
around.

Id. at 2.

On August 10, 2012, Stephens sent a lett€erossman offering to sell to Chase
at 40.75 percent. DE #101-63 (August 10 emaiétdtom Stephens to Grossman). Chase
denied that FTC’s “settlement proposal” mauhy sense, DE #101-64, and indicated that
Chase would other pursue its “rights and rdi@e all of which are hereby reserveldi”

FTC filed its petition for a declaration afhts the same dagy Woodford Circuit
Court.SeeDE #1-1 (Petition) at 3. Chase timely removed on September 11, 2012. DE #1
(Notice of Removal). Chase, perceiving @bligation to its downstream buyers, entered
into “negotiated resolutions” with both @GenTree and MatlinPatterson wherein Chase
paid each the difference between the markiee@nd the buyer’s trade price with Chase.
SeeDE #100-30 (MattlinPatterson Netting tter); DE #100-31 (GoldenTree Netting
Letter); see alsoDE #101-65 (Money Account Trafers). FTC and Dougherty Air
ultimately sold the Claim to Citigroup Finaial in March 2013 for a significantly higher
figure.SeeDE #101-66 (Assignment of Claim Agreement).

After a lengthy and contested perioddidcovery, both sides moved for summary
judgment. Following oral argument and extensive briefing, the motions are ripe for

review.

12



Il. Standard of Review

Pursuant to Federal Rule of Civildeedure 56, a court should grant summary
judgment “if the movant shows that therens genuine dispute as &my material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A
reviewing court must construe the evidencd draw all reasonable inferences from the
underlying facts in favor of the nonmoving pariatsushita Elec. Indus. Gad.td. v.
Zenith Radio Corp.106 S. Ct. 1348, 1356 (198&)indsay v. Yatess78 F.3d 407, 414
(6th Cir. 2009). Additionally, the court may not “weigh the evidence and determine the
truth of the matter” at the summary judgment st@gelerson v. Liberty Lobby, Incl06
S. Ct. 2505, 2511 (1986).

The burden of establishing éhabsence of a genuinespute of material fact
initially rests with the moving partyCelotex Corp. v. Catrettl06 S. Ct. 2548, 2553
(1986) (requiring the moving pa to set forth “the basi®r its motion, and identify[]
those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if anywhich it believes demonstrate an absence of a

genuine issue of material factljndsay 578 at 414 (“The party moving for summary

® A court applies the same standard of@evto cross-motions for summary judgment as
when only one party tthe litigation files.McKim v. New Market Techs., In870 Fed.
App’x 600, 603 (6th. Cir. 2010). A court mustaluate each motion on its own merits,
drawing all reasonable inferences againstgarty whose motion isnder consideration.
Beal ex rel. Puthnam v. Walgreen C408 Fed. App’x 898, 902 (6th Cir. 2010).
Summary judgment is not necessarily apprapr&mply because the parties file cross-
motions for summary judgmer.F. Goodrich Co. v. U.S. Filter Cor®45 F.3d 587,
593 (6th Cir. 2001) (footnote omitted). Indeed, “the making of such inherently
contradictory claims does not constitute an egrent that if one is rejected the other is
necessarily justified or that the losipgrty waives judiciatonsideration and
determination whether genuine isswf material fact exist.Td. (quoting 10A Wright,
Miller & Kane, Federal Practice & Procedurg 2720 (3d ed. 1998)).

13



judgment bears the initial burden skfowing that there is no materiasue in dispute.”).

If the moving party meets its burden, the dmm then shifts to the nonmoving party to
produce “specific facts” showing “genuine issue” for trialCelotex Corp.106. S. Ct. at
2253; Bass v. Robinseril67 F.3d 1041, 1044 (6th Cir. 1999). However, “Rule 56(c)
mandates the entry of summary judgment . airey a party who fails to make a showing
sufficient to establish the ex&nce of an element essentialthat party’s case, and on
which that party will bear # burden of proof at trial.Celotex Corpat 106 S. Ct. at
2552. If the movant bears the burden of pesgumat trial, “thatparty must support its
motion with credible evideneeusing any of the materials esgified in Rule 56(c)—that
would entitle it to a directed vadd if not controverted at trial.1d. at 2556 (citation
omitted) (Brennan, J., dissentingge also Arnett v. Myer&81 F.3d 552, 561 (6th Cir.
2002) (noting that, when the movant alsaisethe burden of persuasion at trial, the
moving party’s initial summary judgment burden is “higher in that it must show that the
record contains evidence satisfying the burdepersuasion and that the evidence is so
powerful that no reasonable jury would beefrto disbelieve it”) (citation and internal
guotation marks omitted).

A fact is “material” if the underlying sutamtive law identifies th fact as critical.
Anderson 106 S. Ct. at 2510. Thus, “[o]nly dispstover facts that might affect the
outcome of the suit under the governing lavl piioperly precludghe entry of summary
judgment. Factual disputes that are ival® or unnecessary will not be counteld.” A
“genuine” issue exists if “there is suffait evidence favoring the nonmoving party for a
jury to return a verdict for that partyld. at 2511;Matsushita Elec. Indus. Gadl06 S. Ct.

at 1356 (“Where the record takas a whole could not lead iomal trier of fact to find

14



for the non-moving party, there is no ‘genuissue for trial.””) (citation omitted). Such
evidence must be suitable for admission into evidence at &adi.Lick Bancorp. V.
FDIC, 187 Fed. App’x 428, 444-45 (6th Cir. 2006).

lll. Analysis

A. The June 28 exchanges did not resul walid contract under the “all or
nothing” approach of Kentucky law.

The email exchanges of and priordime 28, and including FTC’s oral bid
acceptance, did not create a bindiegtract under Kentucky laliThe negotiations
began a few days earlier, when Bunch reach#do Chase (and others) with a tout for
the sale of FTC’s allowed Claim, premised orbisieficial interest in the plane leased by
the Trust to AA. DE #100-3 (June 22 Emfaiim Bunch to Pennella). That initiating
email characterized FTC as owning a “beneficiterest” in the underlying aircraft and
attached a redacted portion of the refgvaegotiated resolution and claim approval
order. After several daydf negotiating, Chase (by agelC Barone) sent the bid
undergirding Chase’s contract claim. The $8+ million deal hinges on only a few words in
two sentences. Chase made a “best aral Lid at 35.75% oyour $22mm allowed” AA
claim. Per Chase’s language, “This bid . .subject to review of your due diligence and
execution of a Transfer of Claim agreemébi #100-6 (June 28 email from Barone to
Bunch). FTC accepted the bid. DE #100-7 (June 28 confirmatory emails). Chase

confirmed the deal, on Bates’s nwonfirmation (which occurredee id), again “subject

" Both sides rely only on Kentucky contraetses; the Court thusjthout choice of law
analysis, treats the matter as governed bystlbstantive law of the Commonwealth in
this diversity caseErie Railroad. Co. v. Tompkin88 S. Ct. 817, 822 (1938) (“Except in
matters governed by the Federal Constitution or by acts of Congress, the law to be
applied in any case is¢haw of the state.”see also Legg v. Chopra86 F.3d 286, 289
(6th Cir. 2002) (“In federal diversity actig, state law governs substantive issues|.]”).

15



to the provisions outlined under our initi@at.” DE #100-7 at 3 (June 28 email from
Barone to Bunch). The parties did not disomsshe 28th what it meant for the bid to be
“subject to” the provisins Barone included.

The Court has carefullysaessed the following cas&iverny Gardens, Ltd.
P’ship v. Columbia Hous. Partners Ltd. P’shiig}7 Fed. App’x 443 (6th Cir. 2005)
(unpublished)Estate of Riddle ex rel. RiddleS. Farm Bureau Life Ins. Gat21 F.3d
400 (6th Cir. 2005)Mercury Dev., LLC v. Motel Sleepers, LUdo. 11-147-GFVT,
2013 WL 500337 (E.D. Ky. Feb. 11, 2018)AF & Assocs., LLC v. Portage, In813 F.
Supp. 2d 333 (W.D. Ky. 2012MidAmerican Distr., Inc. vClarification Tech., Ing.807
F. Supp. 2d 646 (E.D. Ky. 2011Associated Warehousing, Inc. v. Banterra CoNm,
5:08-CV-52-TBR, 2010 WL 2745981 (W.D. Ky. July 9, 201Richey v. Perry Arnold,
Inc., 391 S.W.3d 705 (Ky. 2012ptevens v. Stevern®8 S.W.2d 136 (Ky. 1990);
Simpson v. JOC Coal, In677 S.W.2d 305 (Ky. 1984Brooks v. Smith269 S.W.2d
259 (Ky. 1954)Cinelli v. Ward 997 S.W.2d 474 (Ky. Ct. App. 1998)alker v. Keith
382 S.W.2d 198 (Ky. Ct. App. 1964)phnson v. Lowern270 S.W.2d 943 (Ky. Ct. App.
1954).

Under Kentucky law, a valid contract stunclude the parties’ obligations in
sufficiently “definite and certain termsKovacs v. Freemar®57 S.W.2d 251, 254 (Ky.
1997). The content, oral or weh, must detail adequatdlye material or “essential”
terms on which the parties purportedly have egr8y and as part of the agreement, the
parties must themselves sufficiently pointhe standards for measuring the fulfillment

and boundaries of each material item. As ittesddo the key issue of open material terms
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and prospective negotiation, Kentucky takesitor nothing apprach to contracting.
Thus, while the modern contracting trenduld enforce a preliminary agreement that
essentially binds the parties to good faitigateations on open terms, Kentucky treats a
preliminary agreement—even one evincingnt to be bound—as unenforceable if
material terms remain subjectftdure or further negotiatiotsee Cinelli997 S.W.2d at
478 (“Either the agreement is enforceabl@a d&snding contract to consummate the
transaction or it is unenfoeable as something lessSge also Givernyl47 Fed. App’x
at 446 (contrasting moderretrd and Kentucky rule).

The dividing line between a concreteal and an unenforceable preliminary
agreement is adequate material term dadim A court certainly can, in the appropriate
case, consider the partieginduct and the extrinsic circumstances of bargaining. If the
parties supply an adequate source oregfee for supplying meaning to an otherwise
open material term, a court can treat theeagrent as sufficiently conclusive. However,
if a material term is open and without a @is@ble reference poirthe parties have not
agreed, and a court cannot biritther side to the immature dk If negotiations remain as
to material terms and if there is no agreeyl ke which to fill anotherwise open essential
provision, no contract exists. Terms are matdhat define agreement particulars and
performance parameteGAF & Assocs.913 F. Supp. 2d at 343 (“Material terms are
those terms essential to the entament of a contract.”) (citing/arren v. Cary-Glendon
Coal Co, 230 S.W.2d 638, 640 (Ky. 1950){t is essential thathe contract itself be
specific and the certainty required mustegxi to all particulars essential to the

enforcement of the contract, such as thigjexct matter and purpose of the contract, the

8 This may be different in some aspeatsier the Kentucky UCC, but no party contends
that this case involwethe sale of a good.
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parties, the consideration, the time gtatce of performance, terms of payment and
duration of the contract.”)).

Cinelli (which itself discussed and built vialker, StevensSimpsonand
Lowerny) is the authoritative treatmefthe Sixth Circuit said so i@iverny. District
Courts have followed suiseeCAF & Assocs.913 F. Supp. 2d at 343, as will this one.
The parties here agree tlwainstruction of the documented exchanges, and a
determination of whether a contract araseg matter of law for the Court.

Chase contends that the bid its€135.75% on your 22mm allowed American
Airlines, Inc. claim”’—covers all contract esgials. “This offer contained all the material
terms of the agreement to buy the Claim:itdetity of the Claim, the price, and the
amount to be purchased. . . . There were adipinistrative actionthat needed to be
completed.” DE #101-1 (Chase SJ Memorandatiid. It is telling to the Court that
Chase, as master of its offer, relegates thiearareas of contertn in this case and in
its bid to mere “administrative actions.” Aftall, it was Chase that inserted and repeated
to FTC (and internallyseeDE #101-41) that its bid wasubject to” two particular
conditions, its due diligence review and thetiea’ execution of #ormal “Transfer of
Claim” agreement.Chase used but a handful of wond®nly two sentences to define its
bid of $8+ million; it would be nonsensical tir@at any of those words as not reflecting
an issue material and essential to theroféeand accepting parties. Indeed, Chase, by its
included words, expressed that it would be lwbanly if the transaction survived its due

diligence and if the parties entered a “Transfer of Claim agreement.”

® The Court notes but will not dwell aghe absence of any agreement on when the
transfer was to occur. Time for perfornsemormally would be a material term—neither
side here makes anything of the absence.
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The Court finds, on the legal questiorwdfether the email exchanges created a
contract, no valid and binding agreemenppfying plain meaning, the phrase “subject
to” could have various roughly harmonioysmsnyms. Thus, Chase’s bid may have been
“governed by” the stated conditions, inclngithe later formal agreement; Chase’s bid
may have been “conditioned on” fulfilment of the provisions. Thus, Webster’'s
Unabridged defines the adjective “subjdotlowed usually by “to,” as “being under
control, “being under dominion,” “beg dependent or conditional uponiVebster’s
Unabridged1893 (Deluxe ed. 2001).

Either way, the bid was not a stand-al@eenmitment. It locked in Chase’s
obligation to pay the stated price for the statssket, but only insofas the deal passed
muster, as a matter of due diligence, ang drthe parties signed an undefined Transfer
of Claim agreemen?’

FTC contends that the requirement ofexecuted Transfer of Claim agreement
renders the deal unenforceable faklaf material term definitioh: The Court agrees.
Chase made the requirement a predicate bidtsAt the time othe negotiations, there

obviously was no extant Transfer of Clainregment. Further, (and giving Chase the

9 FTC does not focus on the due diligeaspect. Nothing in the bid defined the
dimension of Chase’s escape hatch. Couldsghavoid the deal if it encountered
anything of subjective concern? Was thaneobjective limitation on the effect of

Chase’s review? The parties did not say, aedit is not clear. Tik sharply contrasts
with Chase’s treatment of the topic in the dimentation for the July 9 downstream sales.
In those dissimilarly papered deals, Chase ntlaeléransactions “subject to” a series of
precise terms, including “each Buyer’s satisbagtreview and diligence, in its reasonable
discretion, of the Supporting DocumentSge, e.gDE #100-21 at 5. Thus, when selling,
Chase attempted to tether its buyer’s revigghit to an objective standard; when buying,
however, Chase left iteview right naked.

" ETC misreads or over-reads the meaning®bfthe Confidentiality Agreement. That
clause only characterizes tetect of the Confidentiality Agreement itself. The language
does not impact whether or not a bindirggldexisted prior to that point.
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greatest possible latitude in terms of inferenndbe record) the phes did not discuss,
with any precision or detail, what thatragment would involve or entail. If the bid
hinged on execution of an undefined and noistert agreement, then obviously, the
parties would have to negotiate aredch that agreement at some paitér the bid date.
This is precisely the type of agreement-tpege that Kentucky refuses to enforce under
the Cinelli line.

The Court first notes that, while @se calls TCA execution merely an
administrative step, Chase would not closetthesaction without that document and the
warranties it contained. It viewed the TCA’sites as significant and required the formal
documentSeeDE #100-4 (Grossman Depo.) at 37 (Depo. pp. 139-40) (discussing
importance of terms to Chasé); at 6 (Depo. p. 17) (disissing requirement of
agreement); DE #100-5 (Grossman 30(b)(6p®@gat 26 (Depo. p. 94) (“I think Chase
considers all of the provisions the agreement important.”).

Chase did not prepare and send the first draft of the TCA until July 16, over 2
weeks after the final bid. There was gaedson for that delay, and the cause
demonstrates the open nature of the TCAlfit€€hase envisioned that the TCA would
result from its due diligence review. Thus,a8k would draft the TCA in response to and
following its document analysiSeeDE #100-10 (Barone email outlining due diligence
process and listing, as final step, preparadiot presentation afCA for FTC’s “review
and comment”); DE #100-13 (Grossman email, following list of documents needed,
noting he would “forward a draft” TCA after iiad seen the relevant documents). That is
just what happened and highlights the fityisbf the TCA as aollection of terms

governing the deal. In other words, Chaseded to know morebaut the transactional

20



specifics in order to complete the collectiof terms it deemed important and required,
terms not known at the time of or expressed in the bid exchange.

Chase determined, as part of its dilgence, that owner/trustee Dougherty Air
had to be part of the deal. Whether tisaiccurate depends perhaps on an understanding
of the parties’ relative rightand the underlying legal docunte(a collection that would
include the governing trust and likely theecipitating AA lease). Whether that is
accurate also depends on the nature of W&t was attempting to sell and whether FTC
could alienate its interest in the AA Clawithout Trustee involvement. Chase ultimately
concluded that it would reg@ Dougherty Air to sign off a®wner Trustee and drafted
the TCA accordingly. Indeed, per the dré@A, Chase included Dougherty Air as a
signatory, included warrantiém Dougherty Air, and wodl have required Dougherty
Air alone to sign the formal transfer docurhembe filed with the Bankruptcy Court.
None of that was encompassed or statedenJune 28 exchange. Dougherty Air was not
included in or a part of any of the emafainly, if the TCA added a distinct party,
based on Chase’s analysis of the papedsiegal landscape, the TCA could not have
been concluded and agreed to as of thelbid. The parties would have had to agree
later, which is fatal to finding a contract on the date in question. The treatment of
Dougherty Air shows the matatity of the TCA as a bundiagf terms and signatories
designed to define the partiagtimate rights, duties, angerformance. The TCA, devoid

of content on June 28, was material to the Heal.

2 The Court does not viettughes v. Demoisejos. 2010-CA-2093-MR, 2010-CA-
2165-MR, 2010-CA-2166-MR, 2014 WL 26325(My. Ct. App. June 13, 2014), as

calling for any different analysis. That eashough enforcing an oral settlement
agreement, expressly requires “full asainplete terms” for contract validitid. at *5;

id. at *6 (requiring that “materiderms” be agreed on for enforcement of oral settlement).
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Chase sent the draft TCA on July 16.af pithy and term-laden document, DE
#100-25 (draft Transfer of Clai Agreement), does much more than simply effect the
exchange contemplated by the bid—tGaase would pay 35.75% for FTC’s AA claim.

In fact, the TCA, in a detailed series chases applicable to & entities, defines the
parties’ precise undertakings, contains a s@fi@garranties, contairns series of past and
prospective representations, and contaigsicant releases. Further, the TCA purports
to, among other things, fix venue and jurisidic for any dispute and waives (evidently
only as to the sellergny jury trial right.See id Needless to say, Chase did not reference
any of these terms in the June 28 bid.

The Court again contrasts this scenavith the downstream sales. Barone
himself spoke for Chase in both scenaringealing with FTC, Barone simply and
succinctly declared the bid “subject to execution of a Transfer of Claim agreement.”
DE #100-6 (June 28 email) at 2. In dealinghvthe downstream buyers no later than two
weeks later, Barone created a detailed, multi-page term letter, characterizing the
transactions as “subject to” multiple tesnincluding the doubly “subject to: (iii)
Execution by Seller and each Individual Bugéa Transfer of Claim Agreement . . .
substantially in the form atthed hereto.” DE #100-21 at54-Thus, Barone supplied (or
knew how to supply) a TCA template to thensistream buyers, as a basis for agreement,
but supplied no template when dealing with FTC on June 28.

As in Walker, the Court is seeking to defif@hat the agreement actually was.”

Walker 382 S.W.2d at 202. Thus, Chase conditioned the bid offer on execution of a

The question here, and a distinction from that case, is one of application and definition of
term materiality.
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TCA. The parties agreed to that extent, buatythen, was to be the content of the TCA?
Either the parties must supply the term(s) iteekthe parties must provide the Court an
adequate reference to the intended congx.idat 203 (requiring agreement on term or
on “definite method of ascertaining it”). Keruky law certainly allows the Court to
define a necessary term if the partieseaggufficiently as to the defining source. In
Simpsonfor example, the parties required nigiions between a buyer and shareholder
toward a “similar arrangement” reached with prior parties. The extant prior agreement
provided a source for measuring thefpanance of théater partiesSee SimpsQ77
S.W.2d at 309. IWalker, however, a reference to future “comparative business
conditions” was too indefinite tprovide a valid measure.

Chase has, at bottom, two curative thes First, it argues that the lack of
significant objection by FTC to the July 1@éirshows basic agreement to TCA content.
Second, it argues that FTC demonstrated aigant to be bound and that Bunch knew
what a TCA would include. Though each theory is well-argued, neither suffices under
Kentucky law.

Per Chase, FTC really only objected to the title warranty included in the TCA.
That clause, DE #100-25 (drdftansfer of Claim Agreemén did draw a particular
objection from FTC. Because of the stabtfishe FDIC lierat the time, Bunch
communicated in late-July that he coualat allow FTC to sign the TCA because the
warranty would not have been true. This doaismean that FTC affirmatively agreed to
all other TCA terms, but that would not matéeryway, in this contéxChase cannot, in
the Court’s view, argue that the progre$gost-June 28 negotiations on TCA content

proves an agreement on TCA contastofJune 28. The clever argument misses the
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chronology of contracting underdliKentucky rule. Even if thearties might likely agree
to future terms, even if the partiabnost agree to future terms, the fact that terms
remain for future negotian and agreement at the alldg®ntract date renders an
agreement-to-agree unenforceable in Kektudhe TCA was a basket empty of terms
when Chase made its execution a bid condition.

The closest call on the record is wheth@C’s demonstrable perception of the
bid effect impacts th€inelli analysis. Like Chase, FTC described the matter as a done
deal when FTC accepted on June 28DE #101-3'® In an attorney-client
communication FTC disclosed in discoyeBunch chastened Bates for assessing a
possible competing bid on July 11, calling thA Claim “sold to Chase under a valid
and binding sale contract.” DE #101-4 at 2. Tdt that FTC’s chief negotiator took this
position gives the Court significant pauseha context of summary judgment, and the
Court has wrestled exhaustively with thisusual factor. Ultimately, the question of
whether a contract formed is a legal one, and the Court focuses not on Bunch'’s legal
view but rather on whether Bunch’s role andtage point mean that he, for FTC, agreed
to all material terms on June 28.

There is no evidence that Barone &uwhch had any discussion of TCA term
specifics. Barone claims he said the docuotaton for the transfer would include a so-
called “market standard” transfer agreem®&eE #100-8 (Barone 30(b)(6) Depo.) at 10
(Depo. pp. 32-33). He admits, however, thatdealls no discussion of what specifically
the grant would includéd. Bunch contradicted Baroran the “market standard”

reference, DE #105-2 (Bunch Depo.) at 27 (@gp 103), but the Court credits Barone’s

13 Even internally, though, Barone descdtibe buy as “subje¢d review of due
diligence and execution of a Transfer Agreement.” DE #101-41.
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version for analysis purposes and assumesdue the allusion. Bundhrther testified to
being experienced in the claims marketkfibw what a transfer aflaim agreement is.
We bankruptcy lawyers exute those regularlyltl. at 22 (Depo. p. 83).

While Barone may have used shorthasdo the TCA, and Bunch may have
known conceptually what a transfer of claagreement “is,” the Court could not possibly
find sufficient mutual factual definition reghng the content of such an agreement on
June 28. Indeed, the recomidaChase’s own dealings shdmere is no “standard” for
agreements of this type. Barbara Scholl, @sasxpert, contrastdatie distressed loan
and trade claim market. While the formesHatandardized terms,” the latter does not:

The LSTA has not to date issued stard documents for the settlement of

trade claims. Instead, each broker/dealer uses its own form of

documentation for trade confirmation and settlement which may differ

from that of other firms.
DE #105-1 (Scholl Report) at 5. Attorney Gspsan confirmed that Chase uses its own
form, which is subject to g@tiation between parties. E.00-4 (Grossman Depo.) at 20
(Depo. p. 70) (“It's our form document, and sometimes there are detaisfilled in.”).
He confirmed no prior discussion with FTC regarding TCA contdnat 44 (Depo. p.
166), and he anticipated comm&ftom FTC on the draft sendl. at 47 (Depo. pp. 177-
78). Finally, and again, thadt that Chase referenced a draft TCA with its downstream
buyers (and that those buyers continueddgotiate over TCA language) shows that the
notion of a market standaedyreement hastié meaning, even to Chase.

Chase’s expert Scholl further indicates thateriality and dynamic nature of the
TCA process. She parallels distressed kaohtrade claim deals, breaking the typical

deal into steps, with anitial “binding” trade followel by due diligence and a later

formal transfer of claim or assignment agreement. She describes the due diligence, in the
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loan-sale context, as occurring “prior tdenmng into a commitment to buy.” DE #105-1
(Scholl Report) at 7. Though she stilsdebes the parties as bound initially, she
characterizes the formal documentation pssces one by which the parties “generally
exchange and negotiate settlement documeatsl'this includes the “opportunity for the
parties to obtain representations and wareahtegarding “authaty to enter,” “clear
title,” and non-impairment of the clairid. at 11. Chase here calls the formal
documentation following its 2 line bid as onlydfainistrative actions,” but Scholl says of
the formal papers, “[t]hese writings semng&k management, auditing, financial reporting,
and legal purposes.ld. at 6. If Chase thoughtalusion of a required TCA was
important enough to include it in the bidethit also was important enough to be
essential to the binding nature of the tratisa. To the Court, the bid means Chase will
pay the price, but if and only the deal passes inspection and the parties agree on a TCA.
Obviously, the bid then cannstand alone from language ess&l to defining its validity
and operative effect.

Bunch’s words cause FTC the most proldesomething of a fixture in this
litigation. Still, the Court could not deternarthat by Bunch generically testifying he
“knows” what a TCA is, he agreed to Chasparticular and institution-specific terms on
June 28. Again, that TCA did not exist in draft form until July 16. It could not have
existed until Grossman received and revietteddue diligence materials and reflected
his review in the draft. Furtihgit is one thing t.know categorically what a document “is”
(such as a promissory note, subordinationemgent, security agreement), but each of
those recognized generic leglicuments is a vessel into iwh parties pour contracted

terms as to a non-generic transactiom@y knowing generally what a document
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classification signifies is ndhe same as knowing in advance all material terms of a
prospective agreement, particularly on¢he specific context of an allowed bankruptcy
claim as to a leased algme owned in trust.

Finally, as to FTC’s perception of being bou@aelli undoubtedly teaches that
feeling bound is not tantamount being bound. In that case, tiparties’ agreement (by
comparison, a multi-page, single-space, ternvjaéarmal document) stated that it was a
“valid and binding agreementCinelli, 997 S.W.2d at 479-82 (Appendix | 8). Despite
that declaration, the Kentucky Court found #ggeement insufficiently definite because,
in part, the document required entryoivarious agreements (employment and
shareholders agreements) not yet drafted. Further, one side retained a due diligence right
unfettered by any standard otheanhthat party’s “sole discretionld. at 482. This
undercut the treatment of the formal do@mnas actually and intended to be fully
binding. The parallels here are unmistakaBlench’s viewpoint as a legal conclusion on
July 11 thus does not alter the Court’s cosidn that the bid exchange did not bind the
parties on the key June 28 date. A documaany have the form of a contract “without
having the intended legal effecBtooks 269 S.W.2d at 260. For neither the first nor the
last time in the case, Bunch was mistaken on the law.

The Court finally must acknowledge and btmwthe treatment of this area in
Giverny. Contrasting the “modern trend” ingealaw that would enforce a preliminary
obligation and binding duty to negotiateviard resolving open terms in good faith,
Givernyrecognized and applieginelli as requiring Kentucky’all or nothing approach.
Both GivernyandCinelli involved a preliminary transéion between sophisticated

entities acting at arms-lengtBoth featured detailed, lengtlagreements that nominally
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bound the parties. Both involved prospectiypen terms including, as a direct parallel
here in one case, the call for shareholtgeements with “typical restriction<inelli,

997 S.W.2d at 479-80 (Appendix 1 4). Botbluded a due diligence out, which the
courts concluded undercut the intended bindirtgnezof the transactions. Both refused
to enforce.

Simply put, Kentucky does not impoaeluty of good faith negotiation to
conclude a deal not alreadynding at the time of alleged coatt formation. If the fully-
lawyered and documented agreementSiirernyandCinelli fell to the agreement-to-
agree axe, then the two sentence effort bgsghwhich is comparatively much thinner
and infinitely less determinate, surely also fals.

Chase made its bid subject to entry obgneement yet to beegotiated. The bid
thus hinged on the parties’ future assent to a then unknowable bouquet of terms. Chase
viewed the TCA as a deal requisite anddlks provisions as important—the bid was
conditioned on execution of an agreement thaindit exist, in draft, until mid-July. In a
valid contract, parties must “specify all maatand essential terms and leave nothing to

be agreed upon by future negotiatiorisoWwery, 270 S.W.2d at 946 (citation omitted).

14 Chase alludes to a duty of good fditttoncluding the deal and also ciisldle
Givernyplainly rejects, under Kentucky law, anforceable duty to negotiate toward
agreement of open material terr@verny, 147 Fed. App’x at 450 (rejecting temptation
to “modernize” Kentucky rule and impose a duty toward good faith negotiaRaigle
involved the effect of postasurance underwriting under a conditional receipt. Kentucky
treats a conditional receipt as a vala@htract and imposes a good faith duty on
assessment of insurabilitgee Riddlg421 F.3d at 406. The caswolves evaluation of a
term legally cloaked by a good faith dutyarbinding contract, not determination of
whether parties adequatelyragd to form a contract in the first place. FTC had no
implied duty of good faith as to amiwact that itself was not bindinGiverny, 147 Fed.
App’x at 450 (“Since this lettesf intent is unenforceablender Kentucky law, [Plaintiff]
cannot assert a breach of the implied duty.”).
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By definition, the material TCA was a prospige undertaking, which forecloses contract
existence on June 28, the bid date. FTC is entitled to judgment on all contract claims.
B. Chase cannot demonstrate by clear andvincing evidence reasonable reliance
on any misrepresentations by FTC, &ilC did not otherwise commit actionable
fraud ™
As plaintiff on all misrepresentation théss, Chase has the burden of establishing

each claim element. It must prove allddaelements by clear and convincing evidence.

While Bunch certainly made statements thate false and, in a vacuum, misleading, the

15Because of the resolution of the motiGhase’s tardy supplementation is harmless

The Court considers the merits of Céladully evolved misrepresentation and
fraud allegations. This is stespite what clearly was late supplementation under Rule
26(e). That Rule requires a &y corrective supplementation if a prior disclosure or
response “is in some material respect . complete or incorrect” and has not otherwise
been corrected. Here, Chase detailed itsdf@ssertions in thegradings (including the
First Amended Counterclaim from SeptemB813) and in discovery (including the
original Interrog#ory No. 13 Answer from June 2048d Grossman’s Deposition from
January 2014). Chase’s position, as it teristed, hinged orepresentations or
omissions in advance of the June 28 &cceptance. Discovery closed on March 19,
2014. Then, the day before the summary judgment deadline (May 15, 2014), Chase sent a
supplemental answer to Interrogatory N8. The supplemental answer added multiple
particular allegations as to both fraueil misrepresentations and omissions. The
supplemental answer also expanded the peéoipdst-June 2012 conduct. Chase attempts
to justify the delay by referencing the Mambposition dates as the time it learned fully
of the Dougherty Air history. That elemasta narrow sliver of the alleged fraud.
Further, even if Chase’s argument is corfacid Chase certainly had knowledge of and
the ability to explore Dougherty Air’'s involvemefrom the time of the deal) Chase does
not explain why it waited from March to mid-May to supplement.

Both sides had access to the underlying fd@uants for a lengthy period. In that
sense, then, the supplementation did not sseg¥ir C. However, access to a factual story
and understanding what allegedly constitditasd are distinct notions. Chase had
multiple chances to detail its claim, aadignificant claim enlargement after the
discovery close and on the day prior tgpadisitive motion briefing is improper. If the
final claim description were to surviveramary judgment, the Court would view the
tardy supplementation as harmful and thnjecting impermissible information on a
motion under the self-executisgnction of Rule 37(c)(1). However, the Court has
considered the merits and finds for FORQthe misrepresentation claims. Thus, the
supplementation works no harm.
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context, history, and particular chroogly would preclude any reasonable factfinder
from determining that Chase reasblyarelied, to itsdetriment, on any
misrepresentations by Bunch.

Chase—simply applying its self-styled mantle—sits at the apex of the trade
claims market. It is a “market makeEBE #105 (Chase SJ Response) at 6, is a
“prominent broker,” and deals regularly witie highest volumedders in the subject
matter. DE #105-1 (Scholl Report) at 1al(mg Chase a “leading distressed debt
broker/dealer’” and one of 75 major playels)the draft TCA supplied by Chase as its
standard form, which Chase intended to govbe formal underlying transaction with
FTC, Chase described itself as “a sophisticatedstor with respect to the purchase of
the Claim,” one with “knowledge and experience, [that] has made investments of a
similar nature, so as to be aware of the rakd uncertainties inheremt the purchase” of
such rights. DE #100-25 (draft TranstérClaim Agreement) at { 5.

Further, Chase predicated its deahwiTC on an unrestricted right to due
diligence review. As previously discussedy@e made the bid “subject to review of
your due diligence.” DE #100-6 (June 28 enfi@im Barone to Bunch) at 2. Though this
verbiage is somewhat awkward, Chasertygaremised the bid on satisfactory (if
standardless) due diligence review. Withours of bid acceptance, Chase had sent FTC
a list of required materialand prospective ste@eeDE #100-14 (June 28-29 emails) at
3-4. Barone required “all non redacted legatuments associatedth the claim” and
“all underlying documentation rekd to the claim . . . [including] any other documents
which support the claimId. (June 29 email from Barone to Bunch). Chase

communicated from the first morning thatbuld conduct a lien search “to ensure the
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claims have no liens against thertd” Any lien would require a lien release, or as
Grossman put it on that morning, “[W]e hawmelered a UCC search and will need to
understand and resolve anynethat may appearld. at 3 (June 29 email from

Grossman to Bunch). Chase unquestionably would never have thesagéal without

clear title.SeeDE #100-4 (Grossman Depo.) at 18 (Depo. p. 64). The due diligence out
assured Chase it would not be bound toal ttewhich it had foundational (or perhaps
any) objections.

Chase complains about a series of representations and omissions over the course
of the relationship. In the viewf the Court, the key deneation point is July 9, when
Chase claims it sold the AA Claim to the dwtream buyers. It is these sales, on this
record, that signify provable damage,nfyato Chase from its dealings with FT&ee
DE #109 (Chase SJ Reply) at 27 (“Chase justiyizelied on . . . misrepresentations and .
. .omissions . . . in attempting to sell poris of the Claim to other investors on July 9,
2012."). [Although Chase attempts to characteitzsegregation of purchase funds as, in
and of itself, damage, nothing in the recordicates that thact of booking the trade
harmed Chase. Indeed, Chase points tparticular opportunity lost from the action.
Isolation of purchase fundsdaretically could or could noesult in damage, based on
transactions pursued or forgone and ttseilte of same. No evidence describes Chase
hitting a capital ceilinghat resulted in the FTC deals booked, costing Chase other
profitable transactions. As FTC establishbsre is no evidence in the record indicating
that the bid accounting itself harmed Chase.].

Regarding alleged misrepresentations and improper omissions, the Court has

carefully parsed the record, using Chasessavery answers, pleadings, and particulars
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listed in the briefing. Chase primarily complains abmmissionsrelative to conduct
before June 29. Thus, in offering to sell e Claim, FTC did not, per Chase, disclose
“that there was a lien,” th#ithe FDIC was involved, and that the FDIC would have to
consent in advance ahy actual transfeGeelnterrogatory 13 Answer (original version).
Chase built on this later by adding as omissitimest “the loan underlying the lien was in
default and the amount of the underlylogn was greater &m the proceedsSee
Interrogatory 13 Answer (supplemental versidf)rther, Chase complains that FTC did
not disclose that “Dougherty Air would Y&to consent” and that Dougherty Air
effectively was absent from the table.the time of deposition in January 2014, Chase
made clear that its primary contention @fud prior to the bid acceptance involved an act
of nondisclosure: “They did not tell Chase tha lien—that the claim was encumbered.”
DE #100-5 (Grossman Depo.) at 9 (Depo. p. 28).

Chase tries to treat FTC’s bid solicitatias, itself, an adnable representation.
Effectively, Chase contends that when Fdf€ered to sell the AA Claim, it impliedly
represented clear title to mattee deal. That construct would require the Court to treat
what Chase calls amplicit representation of title as ationable affirmative statement;
in effect, this would impose an implied titearranty on any contract right offer. Chase
cites no law to support the notitimat an offer to sell a claiwf this nature includes an
implied title warranty under Kentucky la®ertainly, the partiesould contractually
include that in the deal (and Chase tried hardo just that in the TCA’s terms), but
treating any sale offer as automaticallgliding a title warranty could convert any
transaction blocked by a titlegislem into supporting both an implied contract and valid

fraud claim. Warranty is generally a matté contract, and Kentucky law does not

32



support the fraud/contract blend Chasepases. The Court wonders why Chase would
so vociferously require the exteive warranties if the off@one contained a clear title
representatiorSeeDE #105-1 (Scholl Report) at 11 (calling formal document
“opportunity for the parties to odih representations and warrastthat the seller has . . .
clear title to tle claim”).

A variant of this concept appears iretkentucky cases treating certain promises
as actionable in fraud. Thus, a promise made with no intention to honor that promise can,
situationally, support a fraudgsertion. If party A promises to sell something with no
intention to make the sale, (assuming otlements), a fraud claim might obtaBee
Terrell v. Tecsec, IncNo. 06-CV-310, 2007 WL 2670047,%4 (E.D. Ky. Sept. 7,

2007) (“Promises to act in the future are @a#ble [in fraud] if, at the time the promisor
made the promise, he had no intention of actually performing.”). Whatever the ultimate
causes of the deal failure here, the reqmitits only to the conctiion that FTC entered
the market intent on selling the AA Claimdataking out the FDIC debt. Bates and FTC
thought the FDIC would be amenalbo a “haircut,” hired a firm to present and pursue an
Offer of Compromise, and by all accounts in tbeord expected to take the FDIC out via
sale of the AA ClaimSeeDE #51-3 (Bates Depo.) at 22 (Depo. pp. 80-81) (describing
Chase bid price as “sufficient cash to satibky current offer and compromise at the
FDIC” and expectation: “I simply wanted settle with the FDIC and be through with
them”); DE #101-21 (discussion of “haircuts at the FDIC").

Though the “guarantee” from Haddoclkofsdubious reliability (and the Court
does not premise any decision on creditimf guarantee), Haddock certainly was

working to resolve FTC’s FDIC issues, ahé AA Claim was to be the source of funds.
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See als@.g.,DE #105-1 (Scholl Report) at 8 (“mid-June 2012, FTC made an Offer in
Compromise . . . to the FDIC to sayishe outstanding loans in exchange for a
multimillion dollar payment. Mr. Bates plarnshéo fund the OC settlement with proceeds
from the sale of the Claim.”). When it offeréhe Claim, the only possible factual finding
is that FTC did intend to make a sale. Tihss is not a situation where FTC made a
promise with sham-like intentions as to promise fulfillmént.

The only cognizable affirmative represations Chase complains about happened
after bid acceptance. The list turns almosmpletely on emails sent by Bunch to
Grossman on June 29, July 5, and JulyAdain, relying on Chase’s enumeration, FTC
affirmatively misrepresented its ownershipttoé Claim, its ability to convey the Claim,
the nature of the loan documents, loais, lien scope and wther FTC was “in the
process of obtaining a release.” Interrogatt3 Answer (supplemental version). The
Court has assessed all oétrelevant and cited commauations prior to July 9.

Chase alleges three fraud osmapresentation dories: fraud by
misrepresentation, fraud by omission, andligegt misrepresentation. While each has its
own distinct elements, all include a comnrehance component. Chase must show its
“actual reliance on the communication with good reasbhdmas v. SchneideXo.
2009-CA-2132-MR, 2010 WL 3447662 (Ky..Gtpp. Sept. 3, 2010) (citing/ilson v.

Henry, 340 S.W.2d 449 (Ky. 1960) ardn Taylor, Inc. v. Heritage Ins. Services, Inc.,

'8 There is no genuine dispuitethe record, premised onetldeposition of Bates and his
affidavit, that FTC’s plan was to resolve the FDIC debt through a negotiated compromise
that would have involved funding the comprempayment through sale of the Claim.

The lien clouded the Claim, but the lien satisfaction would have removed the S8eed.

DE #103-1 (Bates Response Aff.) at 11 1016530, 71; DE #51-3 (Bates Depo.) at 23
(Depo. pp. 82-84). This is an unsurprising ohafi dominos, wheneahling with the sale

of an encumbered asset, that the partesdchave effected in one properly sequenced
closing if the predicate Ofiegotiations had succeeded.
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259 S.W.3d 494 (Ky. Ct. App. 2008)). Whetlagparty has relied justifiably or
unjustifiably on another’s fradulent misrepresentation aft@resents a fact questidd.
(citing W. Leasing, Inc. v. Acordia of Kentucky, |ndo. 2008-CA-2237-MR , at 11 (Ky.
Ct. App. May 7, 2010) (unpublished)). Howeveummary judgment may be appropriate
if “it appears absolutely cledrom the record that the gg did not or could not rely
justifiably on the communicationThomas2010 WL 3447662, at *4 (citingnn Taylor
259 S.W.3d at 501). Reliance is not justified party knows of the representation’s
falsity or if its falsityis obvious to the partyd. (citing Restatement (Second) of Tdts
541). If Chase “*had access to information tats equally available to both parties and
would have led to discovery of the trizets, [Chase] had no right to reply upon the
misrepresentation.’Lamb v. Branch Banking & Trust CdNo. 2008-CA-1984-MR,
2009 WL 4876796 (Ky. Ct. App. Dec. 18, 2009) (citiHignolulu Disposal Serv., Inc. v.

Am. Benefits Plan Adm'rs, In&33 F. Supp. 2d 1181, 1193-94 (D. Haw. 2086)).

71n Lamh the court observed:

[llndeed, the founding premise of Aglaats’ complaint, which we are
bound to take as the trutis, that a title examirteon did reveal, or would
have revealed, the defects at issoethis litigation. As the records
necessary for any title examinatiould have been a matter of public
record to which Appellants had edsccess, Appellastwere properly
charged with constructive notice tfese defects upon purchasing their
properties before the Appellee banksl laay involvement. In light of this
notice and their equal access to this information, it is clearly unreasonable
for Appellants to wholly fail to allegany reasonable excuse for their own
collective failure to examine theirespective titles or the deed of
restrictions when they purchaseceithrespective properties without the
involvement of any of the Appelleeanks, and instead claim that they
relied upon an alleged misrepresentatiom ,that there were no defects in
the title of the properties) mad®y the Appellee banks several months
afterward.

Lamb 2009 WL 4876796, at *3 (inteal footnote omitted).
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Indeed, reliance is not reasonable “wh#hez ‘minimal investigation would have
revealed the truth, or when [the relying phdioses its eyes and passively accepts the
contradictions that exist inéhinformation available to it."Claypool v. BrockNo. 2010-
CA-1268-MR, 2011 WL 3793419, at *3 (Ky. GApp. Aug. 26, 2011) (quoting 3Am.
Jur., Fraud and Deceig 239 (2011)).

Fraud by omission turns orparty’s duty to disclosésiddings & Lewis, Inc. v.
Indust. Risk Insurers348 S.W.3d 729, 747-49 (Ky. 201Thne claim has “substantially
different elements” fronfraud by misrepresentatioRivermont Inn, Inc. v. Bass Hotels
& Resorts, InG.113 S.W.3d 636, 641 (Ky. Ct. App. 2003). To prevail on its claim of
fraud by omission for FTC's alleged failuredsclose a materidhct, Chase must
clearly prove (1) that FTC had a duty to disédhe fact; (2) that FTC failed to disclose
that fact; (3) that FTC'’s failure to disclode material fact induced Chase to act; and (4)
that Chase suffered actual damadgs.The question of a partytduty to disclose is a
matter of lawld. (citing Smith v. Gen. Motors Cor®79 S.W.2d 127, 129 (Ky. Ct. App.
1998) andRestatement (Second) of TA&tS51 cmt. m (1977)).

Kentucky recognizes a duty tlisclose in four instancell. Chase concedes that
the first two circumstances (a duty arising frarnonfidential or fiduary relationship or
a duty imposed by statute) are inapplicabléhe instant transaction. However, Chase

alleges that the third and fourth situati@mply. Indeed, a duty may arise “when a

[party] has partially disclosed material facts to [an opposing party] but created the

impression of full disclosure,T. (quotingRivermont 113 S.W.3d at 641), or “where
one party has superior knowledge @hcelied upon to disclose samed. at 748

(quotingSmith 979 S.W.2d at 129).
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In Smith a car dealership did not discldsethe buyer the fact of “pre-sale”
repairs to the new vetle purchased by SmitBmith 979 S.W.2d at 128. The court there
found, as a matter of law, that the dealersHiguperior knowledge and Smith’s reliance
thereupon” imposed a duty upon the dealer “to disalwesterial defectsandrepairs
known to it.”1d. at 129. As a secondary matter, toairt also found that statutory
provisions prompted a duty to digse the car’s pre-sale histotg. at 129-30.

In Rivermont the court declined to find thatefisclosing party had only partially
disclosed but given the impression of full dostire and thus found no duty. The relying
party, Rivermont Inn, Inc., had signed do@nts acknowledging that the disclosing
party, Holiday Hospitality Franchising, Inc. ddnot make oral repsentations or enter
into oral agreement&ivermont 113 S.W.3d at 641-42. As such, the court found that
Rivermont could not claim thauch an oral representation would lead it to believe that it
would receive a franchise but tearms otherwise not expressédl. The court also did not
find a duty inGiddings & Lewiswhere a salesperson’s observation equated to a
“concern,” not a material fadBiddings & Lewis348 S.W.3d at 748. In that case, the
court deemed the comment at issue “plaimdy an experienced fagtist an observation
borne of consideration of basic principlefsengineering, principles known to the
engineers on both sides of the transactith.”

In contrast, Kentucky has found a dutydisclose when there is a partially
disclosed material fact. Bryant v. Troutman287 S.W.2d 918, 920-21 (Ky. 1956), the
Supreme Court of Kentucky reversed a gfrstummary judgmenfinding that when a
seller failed to disclose latedefects in real propertgnd the buyer was unaware of the

defects and thus induced to purchase theghdine buyer could maintain an action for
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fraud. InHighland Motor Transfer Co. v. Heyburn Bldg. C85 S.W.2d 521 (Ky. 1931),
the court found a duty when a seller did nsctise a latent defect and knew that the
buyer acted upon the assumption that no defasts. Specificajl, the seller did not
disclose the existence of a buried swimmpog! filled with earth and debris that
required excavationd. Finally, in Dennis v. Thomsod3 S.W.2d 18 (Ky. 1931), the
court found that a corporate prospectus thiteaccurately portyathe status of the
company and thus a duty arose to fully disclose the company’s $tatts23 (“To
present the corporation by the prospectithaut fairly disclosing the facts as to its
equipment, the amount invested in improveraamd plants, and as to its being engaged
only in making laboratory tests, was aulaupon prospective purchasers by suppression
of the facts.”).

In order to prevail on its claim of fua by misrepresentation, Chase must prove
six elements: (1) FTC “made a materiginesentation”; (2) “which was false”; (3)
“which was known to be false or madeklessly;” (4) “whch was made with
inducement to be acted upon”; (5) whichaSa “acted in reliance upon”; and (6) which
caused Chase injuriRivermont, 113 S.W.3d at 640. Chase bears the burden by clear and
convincing evidenceézarmers Bank & Trust Co. of Georgetown, Kentucky v. Willmott
Hardwoods, Inc.171 S.W.3d 4, 11 (Ky. 2005ee also Yeager v. McLellah77 S.W.3d
807, 809 (Ky. 2005)Pezzarossi v. Nyt892 S.W.3d 417, 419 (Ky. Ct. App. 2012).
“Where the facts or circumstances of a case only allow for inferences, conjecture, or
suspicion, such as would ‘leave reasonably @ntighinds in doubt,’ there is a failure of

proof to establish fraud Marrowbone Pharmacy, Inc. v. Johns®o. 2010-CA-429-
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MR, 2011 WL 6004345, at *5 (Ky. Ct. App. Dec. 2, 2011) (quotBaerter v. Shapiro,
72 S.W.2d 444, 446 (Ky. 1934)).

However, for either fraud by misrepresation or fraud by omission, Chase may
develop its claim:

[B]y the character of the testimony, the coherency of the entire case as

well as the documents, circumstances and facts pres&#edlrs. of the

First Christian Church v. Machtl5 S.W.2d 509, 510 (Ky.1929). Fraud

may be established by evidence which is wholly circumstafigd. Grant

v. Wrona,662 S.W.2d 227, 229 (Ky. Ct. App. 1983@hnson v. Cormney
596 S.W.2d 23, 27 (Ky. Ct. App. 1979).

United Parcel Servs. v. Ricket96 S.W.2d 464, 468 (Ky. 1999).

As to the final element of fraud by megresentation, Chase need not prove the
amount of damages with certainty; it only mastablish with certainty the existence of
damagesRickert 996 S.W.2d at 469. A “jury may detaine the fair and reasonable
estimate of the particular injuryld. (citing H.C. Hanson v. Am. Nat'| Bank & Trust Co.,
Ky., 865 S.W.2d 302 (1993)).

1. The Court rejects application of fraud by omission.

The Court finds, as a matter of law, tkfa relationship and interaction between
FTC and Chase created no disclosure dutgt, @hase’s fraud by omission theory thus
fails. Kentucky sharply limits the contourstbe duty to disclose, which here would
apply only where a partial disclosure credhesimpression of full disclosure or where
one party, with superior knowledge, is relmdto disclose that superior knowledge.
Neither scenario applies in this commercial event.

By premising its bid on unfettered eldiligence review, Chase expressly
determined that it would rely only on ibsvn satisfactory review, not the analysis or

representations of FTC, @determining whether to buy the AA Claim. Chase pursued the
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right by demanding that FTC prala for review all manner of Claim-related materials.
Acting for its own protection, Chase immedigtptocured a lien search. Further, the
morning after bid acceptance, FTC dmmmunicate its views on certain matters
concerning the FDIC lien. Many of Bunch’s giams were inaccurate, but he described
his analysis as “our condion” and agreed to “forwarall documents to you for your
evaluation and conclusions[.]” DE #101-5 (J@®&email from Bunch to Grossman).

Further, the TCA draft shows that &fe intended to rely only on the TCA’s
written warranties and Chase’s own analysid due diligence—its “own independent
investigation” as a “sophisated investor.” DE #100-25 (draft Transfer of Claim
Agreement) at J 5Thus, Chase’s intended contractual approach expressly was not to
rely on FTC’s characterization (or lack of characterization) of any aspect of the
deal, outside of the TCA itself, but rather toverify and rely on its independent and
adequate analysis.

Chase received the redacted bankruptayrt approval order on June 22, with the
first bid solicitation, and thanredacted order on July 3. Tthecuments identified all of
the “Aircraft Parties.” DE #110-2. The docents characterized the FTC/Dougherty Air
relationship and cited to arigthy roster of underlying “Egting Operative Documents.”
Chase asked (and had the right to ask) for @lépaas part of its dudligence review. It
received the bulk of the requested AA Clalotuments (by no later than July 6). DE
#100-19 (July 6 email from Bunch to Grossmpurporting to attach documents); DE
#100-4 (Grossman Depo.) at 32 (Depo. pp. 221L-Chase, per Grossman, did demand
and receive the underlying Trust documéditat 17 (Depo. p. 59)d. at 33 (Depo. p.

122).
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Indeed, by virtue of the due diligee condition and the Confidentiality
Agreement executed between Chase and FTC, Chase had access to “nonpublic,
confidential, or proprietafyinformation in connection with the Claims. DE #100-17
(Confidentiality Agreement) at 11 1-2. Chasd bach access expressly with the power to
share same with its “re@entatives’—lawyers, emplegs, counsel—having the “need
to know” the information “for purposed evaluating the Transactiorld. at I 3. There
was no information pertinent to the deal tG@&tase could not rightfully have demanded in
order to feel assured and comfortable wiitl transaction; again, the retained due
diligence exercise had no limit or modifier.

Given the negotiated right to access and Chase’s clear retention of a due diligence
bid condition, the Court finds asmatter of law that FTC had no duty of disclosure with
respect to the transactiorathwould support a fraud by ossion claim. Whether or not
Chase had its eyes wide open on June 28,&atextainly assured that it could see and
know all it needed before honoring the bid. Tiddingsdisclosure duty simply does not
apply. The due diligence and access right guaeah€Chase would (or could) place itself
on an equal footing in terms of tracsional knowledge. Chase obviously was not
depending on FTC’s narration of the deal amaild make its own assessment of whether
ultimately to close. The limited situationgdisclosure duty under Kentucky law do not
encompass this commercial scenaiee Long John Silver’s Inc. v. NicklesBa3 F.

Supp. 2d 1004, 1021-22 (W.D. Ky. 2013) (rejectipglacation of disclosure duty in non-
fiduciary commercial contracting scenarioaevl one party, by cartct, expressly “had
the opportunity to perform its own due dilige” and could havencovered the allegedly

omitted facts).
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2. Chase did not reasonably rely on any misrepresentation to its detriment.

For Chase’s misrepresentation theerio advance, its reliance on any
representation must have beeasonable and detrimental. No reasonable factfinder here
could conclude that Chase reasonably artidrdentally relied orany misrepresentation
by FTC!®

First, as author of its bid, Chadeosild have known that as of June 28 bid
acceptance, it had no binding deal with FTCas&hinserted the requirement of a future
formal agreement that prevented a contfiaxch arising, under Kentucky law, on June
28. This should have caused Chase to mckvavith caution. Whatever Chase thought as
of July 9, FTC was not bound to sell the &aim (and had no enforceable right to buy
the Claim) on that date because of thgatiation machinations between the parties.
[Incidentally, there is utteylno suggestion in the recotttht Chase, which knew it was
buying from a Kentucky-based Owner Particip@onsidered that Kentucky contract law
might have a distinct, non-modern saythe parties’ relative rights.].

Second, Chase’s reserved due diligengbtriunfettered byrey standards, meant
Chase both would complete an independiert diligence process and that Chase could
balk at any problem it discovered. As disser previously, Chase fully asserted this
opportunity by requesting “all uedying documentation related the claim,” a request
that extended to the Tennessee Commerce Bank agreements, the Existing Operative
Documents, and “any other documents wtsapport the claim.” DE #100-14 (June 29
email from Barone to Bunch). Chase sent a Confidentiality Agreement that assured FTC

could disclose nonpublic information. Chase re®@ and analyzed, or certainly had the

18 For the same explained reasons,Gbert also rejects Chase’s negligent
misrepresentation theory, which indes the same reliance component.
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right to receive and analyze, all documegresgtinent to the AA Claim, FTC’s rights, and
the foundation undergirding the bid.

Third, Chase immediately knew that a lienlesléxisted and that the FDIC was in
play. Even before Bunch’s June 29 mornégmgail, Chase’s due diligence apparatus had
run a UCC lien search on FTC and knew the recorded scope of the Tennessee bank’s
(thus FDIC’s) lien. Bunch identified tHeDIC receivership, so Chase knew FDIC stood
in the Tennessee bank’s shoes. [Notably, énemedacted term sheet, shared back on
June 22, arguably identified Tennessee CommeBank as an interested lender under
FTC’s notice provision, separitedentifying the lender'sounsel. DE #100-3 (including
order and redacted term sheet) at 17. Sdreice list included the Bank and counsel
under the FTC column.]

Fourth, Chase also knew from the staat thougherty Air was a factor. Even pre-
bid, Chase got the redacted term sheeat @ocument identified Dougherty Air as the
Owner Trustee of the plane and FTC as the Owner Partictpead. Further, even a
cursory review of the attachments to sodicitation shows that Dougherty Air was an
independent signatory and party to theudtifon before the bankruptcy court. The
document included a service list that id&etl Dougherty Air's contact information and
counsel, all separate from that of FTC.

Grossman knew enough to have Chase search the AMR claim register for
Dougherty ondune 29 DE #103-2 (June 29 email from Grossman to Garrity). By July 3,
Chase had received the full, unredacted T8hmet. That sheet referenced the Claim
amount payable to Lessor and identified Dougherty Air as that Lessor. DE #110-2

(Second Stipulation) at 1 1.1, 5.1. The uacteld Term Sheet expressly discussed
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transferability of the Prepetition Damages Claingreleterizing the Claim as
“transferable . . . by the Lessor any of its transferees|.]d. at {1 5.2 Chase also knew
from the time of FTC’s initial inquiry that KT touted only a “beneficial interest” in the
Claim. DE #100-3 (June 22 email fronuich to Pennella). By July 6, Chase had
received the bulk of documentation pertainingh® Claim. Chase, to that point, had not
heard from or been in contact with Douglekir. The Court sees no indication that FTC
ever purported to speak for the Trustee, obsly a separate entity, and Chase would or
should have known under the documenéd ougherty Air's voice mattered.

The Court further observes the unique placé role of Bunch in this transaction.
He was the lead negotiator for FTC ane goint person for Chase’s dealings. His
communications were, to be frank (and charitable), of dubious soundness. Indeed,
looking across the deal landscape, Bunahroonicated with a blend of questionable
legal analysis, plain lack o&€tual insight into the underlyimqmaper, and an inconsistent
ability to advance the transamt. Some of this may have been an issue of competence
with respect to a deal of this complexity.nf8®may have been dglar interference as
FTC tried to work things out with the FDIC. Ultimately, Bunch’s narration and
communications immediatelynd consistently generated uistakable red flags that
should have raised the suspicions afrethe most trusting deal companion. The
sophisticated Chase, an apex market ppéit, should quickly have seen that Bunch
was, at a minimum, in over his head andwat to be counted on to relay reliable
information.SeeDE #100-4 (Grossman Depo.) at 6 (Depo. p. 15) (estimating “in the

thousands” as the number of tradairtis Grossman has handled).
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Consider the June 29 email. Remember, Chase already had run a full UCC search
and knew FTC'’s interest was wholly impressed with a lien in favor of Tennessee
Commerce Bank. Bunch disclosed the liehdharacterized the financing as not
including “assignment of rental proce€d3E #101-5 (June 29 email from Bunch to
Grossman). Bunch’s conclusion svihnat “proceeds go to FTAd. This, Chase knew,
was obviously wrong and in direct conflicttivthe public UCC filngs. Chase realized
the full coverage of the lien. Bunch repeated this faulty analysis in multiple ways in his
short July 5 email. There, he misread the applicable lien entries Grossman highlighted
and again asserted his belief (“we beliewd3t the lien did not extend to proceeds. DE
#101-7 (July 5 email from Bunch to Grossman). Grossman again knew—»because the two
lawyers were talking about the very salmea listing—that Bunch was dead wrong about
the applicable entries. He also knew tBahch continued in thelearly baseless view
that the liens did not shade Claim proce&tizase cannot know the world is round and
yet claim to trust a member of thatflearth society foreliable cartography.

Bunch made some startling observationd auggestions within the June 29 email
that should have caused Chase to take infoom&rom him with a sizable salt grain. He
acknowledged that the FDIC was standinglace of the Tennessee bank. He claimed
loan currency, but then said:

[W]e have representatives negotiatwgh the FDIC for the sale of our

paper to FTC, which will ameliorate any future legal problems with your

client. Otherwise if necessary wencalose the transaction with a trust

agreement . . . pending resolution ofaisputes. We believe all problems

will be settled before we have any closing.

DE #101-5 (June 29 email from Bunch to Grossman). These sentences have remarkable

aspects. First, Bunch signals that theeeragotiations then occurring between FTC and
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the FDIC “for the sale of our paper.” Thisorutable description at least means there is a
matter contested and in need of resolutiamvben FTC and the atyt in place of the
lienholder, the FDIC. Thus, while Chase nmet have known at that time that the
accepted bid was lower than the lien amp@iitase knew FTC was reporting a pending
and unresolved negotiation between it andidrenholder. The necessity of negotiation
creates the clear potentialityattthe lien amount would bepaoblem relative to the sale
amount. The unorthodox closing suggestion khbave inflamed Chase’s suspicion.
Bunch was saying there might be enough pfablem to prevent a traditional closing—
necessitating some type of trust and esoof proceeds “pending resolution of any
disputes.”ld. A clear implication from this emaifgain sent just hours after the June 28
bid acceptance, was that the FDIC role—premised on the lien—was a complicating
factor. Even Chase, in briefing, characterigglemail as Bunch “disclosing for the first
time . . . that there was akithat First Technology calihot convey the Claim without
approval from the FDIC.” DE #101-1 (ChaSé Memo) at 16. Chase heard, twelve hours
after bid acceptance, that #sller was negotiating wittme lienholder and closing
mechanics may need to account for and be altered by present “problems.” Chase should
have been on high alert.

Chase also knew the bankruptcy chronolagg had all of the loan documents in
advance of the July 9 downstream deals. DE #100-19 (Bunch July 6 transmittal). Thus,
Chase knew or had access to the origirah Iand thus lien) amount from September
2010. Chase knew the AA bankruptcy commenced in November 2011. Chase knew the
bankruptcy and approved Claim reflected sgragod of interruption in AA payments

under the relevant lease. Surely a lendeCludise’s experience, having been told that
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FTC was negotiating with the FDIC and mighvédo close with a fust” to account for
“resolution of any disputes” would be waand sure to confirm the solidity of the
potential Chase-FTC transaction befom@ping onto the hook as a downstream seller.
Chase may not have had the underlying tosument in hand at the time, but Chase
was in charge of its own due diligenaedashould have delayed binding itself until it
knew FTC could deliver.

The record reflects no such caution bya€h Instead, Chase purported to sell the
Claim in pieces on July 9 and points to the dstkeam deals as detrimental reliance. DE
#101-1 (Chase SJ Memo) at 20. Howevez,@ourt determines that no reasonable
factfinder could, given the pais already discussed, treat Chase as having reasonably
relied on FTC’s representations in decidingrtake the downstream sales. As such, that
fraud and misrepresentation element dertrabdy is absent, foreclosing the clatth.

The closest questions invel the reported loan stet and FTC’s statements

regarding lien release. There are factsgjoas, in the Court’s view, over the default

¥ The Court has significant doubt abeuftether Chase was bound to honor the
downstream deals. Grossmastiied that the downstream sellers expressly required a
formal written document. DE #100-4 (Gsman Depo.) at 61 (Depo. pp. 235-36). The
circulated drafts declardtle parties would not be boundtil execution of the term

sheets, an event that did not ocddrat 67 (Depo. p. 261); DE #100-21 (“Upon
execution by the parties, this letter shall constitute a binding agreement between the
parties[.]”). It seems Chase traded aheaitsaights and then determined it had to honor
the downstream deals to prdtés reputational concernSeeDE #105-1 (Scholl Report)

at 15 (predicting “severe damage to its repoitd if Chase balked at downstream deals);
id. at 14 (“Chase’s attempts to buy other RMlaims to satisfy Downstream Trades
reflects its commitment to fulfilling its obladions under the oral agreement with the
buyers consistent with market customs and practices. Failing to find replacement allowed
AMR claims to satisfy the Downstream Tes Chase negotiated settlements with the
buyers which the parties effectddough netting letters at tipeevailing price (that of an
auction of a large claim for which a brokezxéder other than Chase submitted the winning
bid).”). The Court does not rulen this basis, since Chase gahprove that it reasonably
relied on misrepresentations of FTCnraking the decisioto sell downstream.
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status of the FDIC loan. The Bates A#vit (claiming loan currency on personal
knowledge seeDE #100-1 at  40) conflis with the FDIC’s dfault letter (DE #101-6).
The Court views that letter as potentially adglsithle as a business or public record under
Federal Rule of Evidence 803. Traffic abpayment dates between Bunch and Bates
(see, e.g.DE #101-68), and the order approvalejavhich would impact catch-up
payments to FTC, would contribute to a sfi@n over loan currency. Again, though, the
dispositive issue is one of reasonablearee. Chase had the promissory note and
security agreement, knew the bankruptcy nbftogy, knew the identity of the lender and
FDIC entrance, and had an atiered due diligence right. Bunch told Chase that FTC
was negotiating with the FDIGver its paper and the lien. \&ther the loan was current
or in default could have cut eitheregtion on making an HQ resolution more

probable, but Chase was in position tagdiase the precise stataisd protect itself,
especially before before taking the doweam plunge, irrespective of anything Bunch
said.

Finally, Bunch predicted release of ffen. Fraud must involve a misstatement of
fact, and Kentucky would not permit Chase to pin its claim on Bunch’s predictive failure.
See McHargue v. Fayette Coal & Feed &83 S.W.2d 170, 172 (Ky. 1955) (“A mere
statement of opinion or prediction may notthe basis of an action.”). To the extent
Chase complains that Bunch forecast a lieeas, the claim fails on this basis. That
Bunch said FTC was in the “process” of obtaga release simply is not untrue, on this
record. The entire plan was to use the AAilto take out the FDIC’s lien. FTC, which
proved to be overconfident and likely naivetsnFDIC endeavor, had presented an OC to

the FDIC and intended to fund the offer proceeds from the AA Claim sale. The
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sequencing and FDIC solution failed, but gnecess in motion would, if successful, have
satisfied the FDIC and its lien. Negotiating witie FDIC toward the debt (and thus lien)
resolution indeed was a procegsiot the process Chasesamed. In any event, again,
Chase was on its own in the deal and cdwalde determined the precise status through
self-protective inquiries.

A sophisticated deal participant cahsaspend its acumen, experience, and
common sense when processing a tranmackentucky charges market participants,
“particularly experienced participants,” withe duty to “exercise common sense.”
Flegles, Inc. v. TruServ Cor®289 S.W.3d 544, 549 (Ky. 2009). Reliance on factual, not
predictive, representations must basonable and justifiable. Chase brought
consummate wisdom and expertise to thissaation. It encountereaat could easily have
accessed information, through its due diligence activity, that would have told it the deal
was in some peril because of the lien statvisile FTC was no model of transparency or
accuracy in this transaction, and Bunch could fairly be considered a dissembler, Chase
had the right, opportunity, and wherewithabtmid any exposure or harm. It hardly
looked before it leapt, and any resulting hasmot reasonably attributable to the
representations of Bunch and F1T.

Chase shows remarkable disregard foows protective measures. It retained a
due diligence right and conditioned any demalexecution of a prophylactic TCA and yet

claims a right to reliance on its suspect deal partner. In the downstream context, Chase

20Based on the Court’s analysikere simply are no affirmative misrepresentations or
actionable omissions by Bates individually. At most, Chase links Bates to the offer and
acceptance, but the Court has rejected thosentmications as fitting within a fraud or
misrepresentation theory. With no further dirdealings between Chase and Bates, the
claims against Bates individually fail.
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prepared a document (in a deal requiringring) that declared there would be no
binding contract without document executistill, Chase decided to honor the
downstream trades. Remarkably, in lighthe chronology, the draft TCA between
Chase and FTC gave Chase the right “[u]ffeneffectiveness of [the TCA],” to
“thereafter . . . sell . . . any portion of the Clairfi DE #100-25 (draft Transfer Claim
Agreement) 1 9 (emphasis added). Insteastayfing within the protection of its due
diligence walls, a step that would hawssared, per Scholl, Chase was getting “the
benefit of its bargain” and could safelgal downstream, Chase instead unreasonably, in
this scenario, traded aheaditsfknown rights. Had Chase simply let the matter conclude
in accordance with its retained contracting mechanics, it would have suffered no harm by
virtue of the July 9 decision to sell.

C. The unjust enrichment remedy is not apglie against FTC/Bates this context.

The Court rejects application of the @gble doctrine of unjust enrichment. The

doctrine provides distinct refttion relief “where damageare based directly upon the
benefit conferred and retainedlP White, LLC v. Poe Cos., LL®Blos. 2010-CA-267-
MR, 2010-CA-299-MR, 2011 WL 1706751, at {By. Ct. App. May 6, 2011). A party
may seek unjust enrichment upam implied-in-fact contract&linn v. R.M.D. Corp.No.
3:11-CV-386-H, 2012 WL 694037, at *3 (W.Xy. 2012) Indeed, “[t]he claim for
unjust enrichment is a legal fiction created to permit recovery where equity says there
should be recovery, although thaseno recovery in contract.’Id. (quoting Holley v.
Performance Prods., Inc. v. Keystone Auto. Operations, Nw.1:09-CV-53-TBR, 2009
WL 3613735, at *5 (W.D. Ky. Oct. 29, 2009Y)/hether the doctrine applies is a question

of law. Javier Steel Corp. v. Cen. Bridge Co., LL353 S.W.3d 356, 359 (Ky. Ct. App.
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2011). To prevail on its claim of unjustrehment, Chase must prove (1) a “benefit
conferred upon [FTC] at [Chase’s] expen&d; “a resulting appreation of benefit by
[FTC]”; and (3) “inequitableetention of benefit withoupayment for its value.Geurin

v. Fulkerson 354 S.W.3d 161, 165 (Ky. Ct. App. 2011) (quotianes v. Spark97
S.W.3d 73, 78 (Ky. Ct. App. 2009)) (internal gatbdn marks omitted). A party seeking
restitution under this doctrine must providere than “sparse bits of information—
rooted largely in conjectureld. at 166.

Here, the Counterclaim describes theotty as centered on FTC’s inequitable
retention of the AA Claim (and later sale thie Claim for much more money than the
Chase bid would have generated). Chase states that FTC profited “at Chase’s expense,
because the Claim was rightfully Chase’s unithe terms of the contract, and because
First Technology and James Bates used fraue@tton control of the Claim.” DE #34
57. The Court has rejected the predicatestiie Claim by its prior analysis, finding
neither an enforceable right of Chamw fraudulent activity by FTC or Bates.

Chase elaborated on the theory asctme developed, ultirtely settling on the
notion that Chase’s bid gave ETa “put option,” that the bidave FTC a price floor; this
let FTC re-enter the market with confidericeould seek a better deal, having the price
floor to fall back on as an assured minim@eeDE #101-1 (Chase SJ Memorandum) at
38-39.

The contract analysis shows, though, thate actually was no enforceable floor.
Chase was no more bound than FTC, for all efréasons stated ihe contract section
of this opinion. Further, there is no evideticat FTC profited by use of the bid as Chase

complains. While FTC did sell the claimrfa higher price many months later, the key
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period to the Court is that between June 28 and August 10, when FTC went to state court
asking for a declaration that no contract existe€rC did not sell or enter an agreement to
sell during that period by using Chase asdit as leverage. A fact finder could not
reasonably find to the contrary, and the legmiclusions regardinipe parties’ status
simply forecloses application of the equibémedy Chase seeks. That the potential
deal failed and FTC later sold to a differéatyer does not equate to unjust enrichment.
A “person is not unjustly eicthed unless ‘the reteot of the benefit would be

unjust.” Guarantee Elec. Co. v. Big Rivers Elec. &9 F. Supp. 1371, 1380 (W.D.
Ky. 1987) (quotingBryan Brothers Packing Co. v. Garrar@36 S.W.2d 469, 474 (Ky.
1964)). Chase had no enforceable right Claim, during the period in question,
because of conditions Chase itself placed ®bid. FTC did not defraud Chase. As such,
and under the chronology in thecord, FTC's later trade e AA Claim did not result
in unjust enrichment of FTC.

IV. Conclusion

For the reasons stated, as to all claims, the QRANTS FTC’s motion for
summary judgment (DE #99) aRENIES Chase’s motion for summary judgment (DE
#101). The Court will enter a separate Judgment.

This the 9th day of October, 2014.
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