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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

DEDE STRATTON,
Plaintiff, Civil Action No. 5: 13-147-DCR
V.

MEMORANDUM OPINION
AND ORDER

PORTFOLIO RECOVERY
ASSOCIATES, LLC,

N N N N N N N N N N

Defendant.
okk KAk kKK kkk

This matter is pending foconsideration of cross-rtions for summary judgment
[Record Nos. 54; 56] filed bylaintiff Dede Stratton and Bendant Portfolio Recovery
Associates, LLC (“PRA”), in addition to the gihtiff's motion to strike an exhibit relied
upon by the defendant [Record No. 62]. PRA aggthat it is entitled to summary judgment
because: (i) the applicable Credit Card Agreetnis governed by @Eh law; (i) Stratton
cannot demonstrate that PRA’s assignor waivedatsractual or statutory rights to collect
prejudgment interest on the underlying debt pttoPRA’s purchase of the debt; (iii) certain
sections of the Fair Debt Collection PraeticAct (“FDCPA”) do not apply to the present
circumstances; and (iv) PRA is protected by llona fide error defense. [Record No. 54, pp.
2-4]

Conversely, Stratton contends that t@eurt cannot rely on the Credit Card
Agreement in determining whedr to grant PRA’s motion fasummary judgment because

the document does not fall withamy exception to the rule agat hearsay. [Record No. 62,
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p. 4] As a result, she contenttgt PRA has failed to produeidence of its entitlement to
contractual prejudgment interdst the time period prior tpurchasing Stratton’s debtld],
p. 2] Further, Stratton claims that everthé Agreement is admissible, PRA did not acquire
its predecessor’'s contract rightsld.] p. 5] In the alternative, she alleges that PRA'’s
predecessor intentionally waivady right it had to accrue inst on her debt, and that PRA
does not qualify for the borfale error defense.Id., pp. 24, 30] Finally, Stratton takes issue
with PRA’s argument that its acts do raunstitute violations of the FDCPA.Id[, p. 36]
Due to the alleged inadmissibilityf the Agreement and the laaf the case, Stratton argues
that she is entitled tsummary judgment.

For the reasons outlined below, the QGawill deny Stratton’s motion to strike and
motion for summary judgment, and gt&RA’s motion for summary judgment.

l.

As explained previously, PRA purchases aanlllects on debt. [&ord No. 27, 11 1,
27] On January 4, 2010, it purchased Stresteredit card debt from GE Money Bank,
F.S.B./Lowes (“GE”). [Record No. 10, § 1¥tratton had opened the related credit card
account in September 2007, but GE chargédh® account on Deceber 19, 2008, at an
amount of $2,630.95. [Record Nos. 10, 1 1; 54Rjom that date forward, GE did not
charge interest on Stratton’s debt. [Recdio. 10, 1 17, 18] As a result, when PRA
acquired the debt in 2010, it continuedisb a principal amount of $2,630.95d] 1 18]

On June 20, 2012, PRA filed a collectioriagt in Kentucky’s Scott County District
Court to collect on the account. [Record N@, 1 1] The state court complaint alleged that
Stratton owed PRA $2,630.95, with interest “at thate of 8% per anum from December 19,

-2-



2008[,] until the date of judgment with 12@er annum thereafter until paid, plus court
costs.” [Record No. 10-1] Coeguently, Stratton filed this against PRA, asserting that the
company violated certain premns of the FDCPA by atteripg to collect on interest
between the date GE charged-b#fr debt and the date that PRAught it. [Record No. 1]
First, she asserted that PRA violated U%.C. § 1692f(1) becaugbe 8% prejudgment
interest rate was not authorized by any agrent or permitted by law. Second, she argued
that PRA falsely represented the charactdresfdebt under 15 U.S.C. § 1692e(2)(A). Third,
she claimed that PRA’s state court suisved'threat” under 18.S.C. § 1692e(5).

When PRA filed a motion to dismiss tk#ass Action ComplaintStratton filed an
Amended Complaint to addressugs outlined in the motion ttismiss. [Record No. 10]
Originally, this Court dismissed Stratton’saichs. However, on appeal, the Sixth Circuit
reversed and remanded the matit®lding that Stratton “plausibly alleged that PRA violated
the Fair Debt Collection Practices Act.Stratton v. Portfolio Recovery Assoc., LLIZ0
F.3d 443, 452 (6th Cir. 2014).

In its analysis, the court noted that PR#ceded, for purposes of the appeal, that GE
had waived its right to collect prejudgnieinterest at thecontractual rate. Id. at 447.
Because Ky. Rev. Stat. § 360.010(1) states tleasthatutory prejudgmemterest rate does
not apply where the parties agree to be “boundd contractual rate of interest, it reasoned
that GE could not revive its statutory right itderest by waiving its contractual right to
interest. Id. at 448. Further, the court concludiét PRA, as GE’s “assignee,” was not

entitled to collect either type ofterest because GE had waived bdth.



Because the plaintiff alleged that PRImanded an amount to which it was not
entitled, the court determined that she plausgtted a claim that PRA violated the three
aforementioned provisions of the FDCPAd. at 451. However, the court stated that, “[i]t
may be that the discovery pexs could reveal some contractual provision that entitles PRA
to collect some sort of interest, but thexeurrently no such provision before udd. at 448.

During discovery following remand, PRA obtained the Credit Card Agreement
between GE and Stratton. [Record No. 48] The Court permitted PRA to amend its
Answer to include the Agreemien[Record No. 79] The Agement identifies the annual
percentage rate of 21.99%, mih corresponds to Stratton’s Account Statements. [Record
Nos. 54-3; 54-2] In addition, the Agreemerdtss that Utah lawpplies where federal law
does not. [Record No. 54-3] Further, tfhgreement containsr@on-waiver clause.ld.]

Prior to PRA's filing of the Amendednswer, it moved for summary judgment on
all Stratton’s claims. [Record No. 54] Thefteg Stratton moved for summary judgment in
her favor. [Record No. 56] Subsequgntshe filed a response in opposition to the
defendant’s motion for summarydgment [Record No. 61], alonvgth a motion to strike the
Credit Card Agreement ftord No. 62]. PRA then filed reply regarding its motion for
summary judgment [Record N@4], a response in opposii to Stratton’s motion for
summary judgment [Record No. 63], and a response to her ntotginke [Record No. 83].
Next, Stratton filed replies regarding her tina for summary judgm@ and her motion to
strike. [Record Nos. 85; 90Finally, the Court permitted PRto file sur-replies opposing

Stratton’s motion for sumnng judgment and motion to strikgRecord Nos. 88; 93] These



matters are ripe for review. Because sevefdhe parties’ arguments concern the alleged
Credit Card Agreement, the Court wiltdt address Stratton’s motion to strike.
Il.

“[SJummary judgment rulings mudie based on admissible evidenceTurner v.
Scott 119 F.3d 425, 430 (6th Cil997). As a result, “hesay evidence cannot be
considered on a motion for mmary judgment” unless it falls within an evidentiary
exception. Wiley v. United State20 F.3d 222, 226 {6 Cir. 1994);seeFed. R. Civ. P.
56(c)(4) (affidavits used for summary judgnt must be made obasis of personal
knowledge, set forth admissible evidence, simolw witness’ compenhce to testify).

According to Rule 803(6df the Federal Rules of kKlence, business records are
admissible. However, such recordsst satisfy four requirements:

(1) [they] must have been createdthre course of a regularly conducted

business activity; (2) [they] must have bdapt in the regular course of that

business; (3) the regular practice oétthbusiness must ha been to have

created the document[s]; and (4) the doeunt[s] must have been created by a

person with knowledge of the transactior from information transmitted by a

person with knowledge.
Yoder & Frey Auctioneers, tnv. EquipmentFacts, LLG74 F.3d 1065, 10772 (6th Cir.
2014). “A custodian or otherwasgualified witness must attetstat the proffered document
meets these conditionsld. at 1072 (citing Fed. R. Evid. 803(6)(D)).

“Rule 803(6) does not require that the custodian peligayether, input, and compile
the information memorialized in a business recortiiited States v. Weinstqck53 F.3d

272, 276 (6th Cir. 1998). Further, an “other qualified witness” need not have “personal

knowledge” of the preparation of the recor@yno Construction Co. v. McWane, Int98
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F.3d 567, 575-76 (6th Cil999). Instead, he ®he must merely ‘# familiar with the
company’s recordkeeping practicesPambrough v. Wal-Ma Stores, Ing. 611 F. App’x
322, 328 (6th Cir. 2015). IRambrough the Sixth Circuit held that two affiants were not
“other qualified witnesses” because they diot indicate whether it was their company’s
regular practice to rely on the documents abthar organization in the ordinary course of
business, or whether the othemganization merely sent their company the records at the
beginning of litigation.ld. at 327.

Further, “Rule 803(6) does notquire that the documeattually be prepared by the
business entity proffering the documentir Land Forwarders, Inc. v. United Stateb/2
F.3d 1338, 1343 (Fed. Cir. 1999). Raththe affiant must demonate that the incorporating
business relies upon the accuracy of the docunmeorporated and that there are “other
circumstances indicating the trustvhiness of tB document.” Id. In other words, the
affiant must testify to the recordkeapi practices of the incorporating entitfzambrough
611 F. App’x at 329. IrUnited States v. Hathawayhe court held @t the Government
could introduce the business records of mngany under investigation. 798 F.2d 902, 907
(6th Cir. 1986). The court reasoned that, “there is no reason why a proper foundation for
application of Rule 803(6) cannot be laid, part or in whole,by the testimony of a
government agent or other person outsidedtyanization whose records are sought to be
admitted.” Id. at 906;but see United States v. SelB$ F.3d 55 (Table), 1994 WL 416262,
*10 (6th Cir. Aug. 8, 1994) (requiring that douent be generated in the course of the

foundation witness’ business).



Likewise,in United States v. Hollighe court held that the owner of a company could
demonstrate that his compamegrated the business recarfianother company. 25 F.3d
1051 (Table), 1994 WL 194164, *3 (6@hr. May 16, 1994). In thatase, the affiant testified
to receiving the invoice at issue at the timadmeived shipment of the invoice’s subject and
comparing the contents ofdfsubject to the invoicdd.

This Court has recently addreddbe issue raised by Stratton. Gaudill v. Cavalry
SPV |, LLC a representative of Cavalry SPV | svgualified to introduce the credit card
agreement at issue, even though it was created by a bank. Civil No. 14-32-ART, 2014 WL
4230811 (E.D. Ky. Aug. 25, 2014). The Court e that, “[d]ebt collectors routinely
rely upon documents that they have ‘integrated [their] records’ evenwhen they do ‘not
have personal knowledgef or ‘personally péticipate in [their] ceation, or even know who
actually recorded the information.”ld. at *4 (quotingUnited States v. Petroff—Klin&57
F.3d 285, 292 (6th Cir. 20093ge generallyMartin v. Cavalry SPV I, LLCCivil No. 13-
88-GFVT, 2014 WL 1338702 (E.Xy. Mar. 31, 2014).

Here, Stratton makes sesk arguments why the CriégdCard Agreement is not
admissible. First, she claims that PRA faisoffer a qualified wtness to introduce the
Agreement as a business record. [Record No. 90, p. 2] Second, the plaintiff contends that a
document produced during litigation canmptalify as a business recordld.] Third, she
challenges whether the Agreemerctually pertains to her aaoat. [Record No. 62, p. 4]

Fourth, Stratton takes issue with the argnmeaised by PRA that she is estopped from



claiming the inadmissibility of the Agreement because she made references to it during
discovery. [Record No. 90, p. SJhe Court will address each thfese contentions in tufn.

A. Business Records Exception

The Credit Card Agreement is admissibka business record under Rule 803(6) of
the Federal Rules of Evidence because PRA hafeped a qualified witess. Tara Privette,
Senior Vice President of Core OperationP&A, submitted a sworaffidavit addressing
each of the four requirements tife business record exceptionSegRecord No. 83-2.]
While she cannot testify to the creationtbé Agreement by GE, she has knowledge of
PRA'’s integration of the Agreement and reliance uporSie Hathaway798 F.2d at 906;
Fambrough 611 F. App’x at 329.

Privette can attest thdte Agreement was created by someone with knowledge at GE
at or near the time of the a@nd then transmitted to PRASeeFed. R. Evid. 803(6)(A).
[Record No. 83-2, 1 13Even though she did not personally participate in the creation of the
Agreement, she is able to demonstratéABReliance upon the dmments transmitted by
GE. See Caudill 2014 WL 4230811, at *4. Specifically, she states that it was “PRA’s
regular business practice to reeg review, load, store, and rely” on credit card agreements

received from GE upon ¢hpurchase of a debtSeeFed. R. Evid. 803(6)(C). Id., T 9]

! Stratton also challenges PRA’s argum#rdt proper production of documents during

discovery renders the documents admissible inideece. [Record No. 90, p. 3] It is unclear
whether PRA actually made this argument, orethlr it merely sought to establish that the
Agreement was properly made pafthe record. [Record No. 88, 3] The Court simply notes
that the Agreement was properly made parthef record through PRA’Motion for Leave to
File an Amended Answer [Record No. 41, p. 2]. the extent that Stratton now claims that PRA
violated discovery procedures, this accusation is too vague and untimely for the Court to
consider it during the resolution of the motion to strikeee, e.g.Patterson v. Best Buy Co.,
Inc., No. 1:13-cv-49, 2015 WL 248428 (S.D. Ohio Jan. 20, 2015).
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Further, she is a qualified witness under RR08(6)(D) because shefamiliar with PRA’s
recordkeeping practicesSee McWanel98 F.3d at 575. Id., 11 5] However, Stratton
challenges Privette’'s competenity establish that the record was kept in the regular course
of PRA'’s business activitieseeFed. R. Evid. 803(6)(B), andtampts to demonstrate that
the source of the informain is not trustworthy SeeFed. R. Evid. 803(6)(E).

1. Production During Litigation

The plaintiff citedMelendez-Diaz v. Massachusdtis the proposition that documents
obtained or acquired by thegffering entity during litigation @& not admissible as business
records. 557 U.S. 30 321 (2009). [Record N®O, p. 2] HoweverMelendez-Diazand
subsequent cases dealt with documenéparedin the course of litigationld. at 321. The
Supreme Court was particuladpncerned with an entity calctilag the use of a record for
trial. 1d.; see also AMPAT/Midwest Ing. lllinois Tool Works In¢.896 F.2d 1035, 1045
(7th Cir. 1990) (addressing daments “prepared specificalfgr use in litigdion”). Those
cases do not mandate the imaskibility of the Credit Card Agreement at issue.

On the other hand, Stratton could be anguhat the Agreement was not “kept in the
course of a regularly conducted activity” BRA because it was only acquired for litigation
purposes.SeeFed. R. Evid. 803(6)(B). But Strattonisterpretation of that provision is at
odds with the Sixth Circuit's interpretation of the phrase. For exampleathaway a
federal agent was able taroduce a company reah even though the record was acquired
by the Government for litigatiofor investigative) purposesSee Hathaway798 F.2d at 906.
The important factor was the Governmenidiance on the accuracy of the reconrdl. at

907.



And in Fambrough the court was concerned with tfaet that the two affiants were
unfamiliar with their own compars recordkeeping practice11 F. App’x at 329. Here,
Privette has establistiener familiarity with PRA’s recalkeeping procedures. [Record No.
83-2, 1 1] Additionally, while PRA did not i@ physical possession of the Credit Card
Agreement upon purchasing Stratton’s debt from GE’s records became “fully integrated
with” PRA’s business records ap the sale of the accountld.] 1 9] Moreover, PRA
reserved the right to request documentstedidao the account frofGE as they became
necessary. Iql., 1 6] As a result, they were “kept” the ordinary course of PRA’s business,
though their physical location was with GESee Caudill 2014 WL 4230811, at *4
(“According to SPV’s uncontroveed declaration, it integrated the Bank’s records into its
own as soon as it purchased the account.”).

2. Unreliability

Stratton also questions the reliability die Credit Card Agreement because it
allegedly does not contain any features idgmig its applicability toher account. [Record
No. 62, p. 4] The burden is generally on tipgpanent to prove that éhsource of the record
lacks trustworthiness. Fed. Evid. 803(6)(E). However, vém the affiant represents a
company that integratedather than created, ghdocument at issuspme circuits look for
circumstances indicating the ttw®rthiness of the documentSee Air Land Forwarders
172 F.3d at 1343. In an unpublished opinidhis circuit has stated that reliable
recordkeeping practices of the integratingnpany establish the trustworthiness of the

document.See Fambrougl611 F. App’x at 329.
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Here, there are indications that the Qredard Agreement pertains to Stratton’s
account. For example, the Agreement identiffes annual percentage rate as 21.99%, in
accordance with Stratton’s Credit Card Statemeffigecord Nos. 54-2; 54-3] In addition,
the Branch identified in the Agreement“(S822,” which corresponds to other documents
PRA received from GE. See, e.g.Record No. 54-5.] Moreovethis Court agrees with the
conclusions inCaudill and Martin. See Caudill 2014 WL 4230811 [Record No. 19, p. 5,
therein]; Martin, 2014 WL 1338702 [Record No. 20, p. 5, therein]. Stratton fails to
demonstrate any unreliability in the circuarstes surrounding the creation or maintenance
of the Agreement.SeeFed. R. Evid. 803(6)(E). Further, she had two months before the
close of discovery to depose GE or PRAaeling the circumstances surrounding PRA’s
acquisition of the Agreement.S¢eRecord Nos. 30, 1 4; 41.] Additionally, it appears that
Trivette can testify to the reliabilitgf PRA’s recordkeping practicesSee Fambrouglt11
F. App’x at 329. $eeRecord No. 83-2, {1 £12.]

B. Estoppel

Because the Credit Card Agreement isnadible as a busingsrecord, it is not
necessary for the Court to consider PRAGuanent that Stratton sstopped from asserting
that the Agreement is inadmissible. [Recotld. 83, p. 9] However, the Court notes that
Stratton’s Amended Complaint and discoveegponses do not seem to contemplate the
particular Agreement at issue.S¢e, e.g.Record Nos. 10, 11 202, 24, 31, 33; 58-6, pp. 3,

5]
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1.

Summary judgment is appropriate whityxere are no genuine disputes regarding
any material facts and the movant is entitlegutigment as a matter #w. Fed.R. Civ.

P. 56(a);see Celotex Corp. v. Catred77 U.S. 317, 322-23 (1986Fhao v. Hall
Holding Co, 285 F.3d 415, 424 (6th Cir. 2002). déspute over a material fact is not
“genuine” unless a reasonable jury could retmwerdict for the nonmoving party. That
is, the determination must be “whether thedexce presents a sufficient disagreement to
require submission to a jury whether it is so one-sided that one party must prevail as a
matter of law.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 251-52 (19863ge
Harrison v. Ash 539 F.3d 510, 516 (6th Cir. 2008)In deciding whether to grant
summary judgment, the Courtews all the facts and inferezxdrawn from the evidence

in the light most favorable to the nonmoving pamjatsushita Elec. Indus. Co. v. Zenith
Radio Corp.475 U.S. 574, 587 (1986).

The parties make several arguments wagh is entitled to summary judgment in
her/its favor. First, PRA asserts that du¢h® Credit Card Agreement, Utah law applies,
and Utah law permitted GE (and its assignie request prejudgment interest at the
statutory rate even though GE had agreea ¢tontractual interest rate. [Record No. 54,
pp. 1115] Conversely, Stratton contends tiGsE never assigned the full account to
PRA, meaning that PRA has no rights unthee Agreement. [&cord No. 61, pp.-8L5]
She also claims that PRA is estopgezm arguing that Utah law appliesid] p. 26]
Alternatively, PRA argues th&tratton fails to provide evidea that GE waived its right
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to collect prejudgment intest at the contractualtea [Record No. 54, pp. £22] In her
response, Stratton asserts tkafE waived its right to diect contractual prejudgment
interest by charging-off Stratt@'account. [Record No. 61, pp.-P4] Lastly, the
parties dispute the applicability of the EBA’s bona fide error defense to PRA’s
conduct. [Record Nos. 54, pp.-Z35; 30-35]

A. GE’s Assignment of Stratton’s Debt to PRA

Stratton alleges that PRA only purchased the “receivables” of her account from GE,
meaning that PRA did not acqui&E’s contractual rights. gtord No. 61, p. 5] She begins
by noting that the “Bill of Sale” states that GE sold Stratton’s “receivables,” rather than her
“account,” to PRA. [Record No. 61-2, p. Next, she highlights that the “Forward Flow
Receivables Purchase Agreement” distingesshreceivables” from “accounts.” [Record
No. 61-3, pp. 2, 5] However, Stratton fails égplain the significance of these different
definitions. She does not point to anythinghe Bill of Sale or Fovard Flow Agreement
that indicates that a sale of receivablesees the assignment of contractual rights.

Instead, Stratton points to a case from a Msuta district court to demonstrate that
the sale of receivables does not incluble transfer of contractual rightsSee Munoz v.
Pipestone Financial, LLC397 F. Supp. 2d 1129 (D. Minn. 2005). Nlunoz the court held
that the sale of a receivable did not entttie buyer to collect interest that had not yet

accrued, in addition to attorney fees, bothwbiich were addressed in the underlying credit

2 Likewise, Stratton’s referexces to credit card sectization agreements are not

persuasive. [Record No. 61, p. 9] While she ldstaes that “receivab$ are distinct from
“accounts,” she fails to demonstrate that GE’s assignment of the “receivables” to PRA excludes
GE'’s contractual rights.

-13 -



card agreement between thddseller and the debtoid. at 1132. The limited reasoning in
Munoz is not persuasivethe court merely relied o definition from Black’'s Law
Dictionary, instead of addssing Minnesota lawd. at 1131 n.3.

In any event, this Court ages with the reasoning iMartin. There, the Court
highlighted that the credit card agreemensatie applied to “successors and assigns.” 2014
WL 1338702, *5 (internal quotation marks ii@md). Likewise, Stratton’s Credit Card
Agreement states, “[w]e may sell, assign or $fanany of our right®r obligations under
this Agreement or your Account .” [Record No. 54-3] IMartin, the Bill of Sde referred
only to “receivables,” as is the case hetd. [Record No. 61-2, p. 1]The Court analyzed
Ky. Rev. Stat. § 355.9-404(1), modeled after U.C8C9-318(1)(a), explaining that the
“rights acquired by an assignee to accounts rebksvare subject to ...‘[a]ll terms of the
agreement between the accodebtor and assignor . . ."1d. It also referenced several
courts from other states and districts thdenpreted statutes resembling Ky. Rev. Stat. §
355.9-404(1) in the same wayd. at *7. Thus, GE transferred its contractual rights to PRA
upon selling Stratton’s receivables.

In addition, this Court agrees with the reasonin@audill. In that case, this Court

found that the plaintiff was estopped from anguthat the defendant could not invoke the

3 Stratton also contends that because PRA bat a limited right of access to “Account

Documents” upon purchasing Staatts receivables, and the CredCard Agreement is an
“Account Document,” GE did not assign the Agment to PRA. [RecdmNos. 61, p. 14; 61-3,
p. 12] Without more explanah, this appears to beren sequitur It is entirely plausible that
GE agreed to furnish “Account Documents” RIRA as they became necessary, rather than
immediately upon the sale of Stratton’s accouiithe fact that PRA did not have a certain
document in its possession does not necessaafnrthat it did not have any rights outlined in
that document. Further, the “Load Data” sHeR®A obtained from GEndicates the contractual
interest rate on Stratton’s debt, demonstratihg ®RA might not haveaeded the Agreement to
identify the applicable contraal rate. [Record No. 54-4]
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terms of the underlying creddard agreement because heal lsught a benefit from the
agreement. 2014 WL 4230811, at *5or example, the Court noted that the plaintiff alleged
that the defendants “exceeded thamintractual and statutory right[s] and assessed interest or
fees they had no legal right twmllect under the Agreement.id. at *6 (internal quotation
marks omitted). Similarly, Stratton assertatttPRA violated the FDCPA by attempting to
collect from Ms. Stratton intereftat was neither authorizéy agreement nor permitted by
law.” [Record No. 10, 1] Because Strattottlaims rely on and are intertwined with the
Agreement,” she is “estopped fratodging” the Agreement’s termsd.

B. Choice of Law

PRA asserts that, due to the choice-of-paavision in the Credit Card Agreement, its
right to collect prejudgment interest is govertgdUtah law, which isnore favorable to its
case. [Record No. 54, p. 11] Further, PR#tends that the non-waiver clause in the
Agreement demonstrates that G&ver waived its right to colleatterest at the contractual
rate. [d., p. 17] Stratton does not specificallyspend to these arguments. Instead, she
argues that PRA is estoppedrfralaiming that Utah law appls, and she proceeds on the
theory that PRA has no rights undlee Agreement. [Record No. 61, pp—25]

1. Estoppel

Stratton asserts that PRA is judiciallytaggped from arguing #t Utah law applies
because PRA claimed its entitlement to prgjudnt interest under Kentucky law through
two motions to dismiss and on appeal. [Rdd¥p. 61, p. 26] “[W]hee a party assumes a
certain position in a legal proceeding, andcgads in maintaining #t position, he may not

thereafter, simply because himgerests have changed, asswuameontrary position, especially
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if it be to the prejudice of the party who has acquiesced in the position formerly taken by
him.” Davis v. Wakeleel56 U.S. 680, 689 (1895). “[S]evefaktors typically inform the
decision whether to apply the doctrine in a particular cadkeiv Hampshire v. Mainé32
U.S. 742, 750 (2001). A party’s later positiomust be “clearly inconsistent” with its
previous position.ld. Further, courts usually require tharty to have been successful with
its earlier position.ld. Additionally, courts should consider “whether the party seeking to
assert an inconsistent position would derae unfair advantage or impose an unfair
detriment on the opposing party if not estoppdd.’at 751.

With regard to this issue, the Court finds persuasive the reasortimgah v. Buchan
791 F. Supp. 2d 604 (N.D. lll. 2011). In thateathe district court found that a party was
not judicially estopped from arguing a cbeiof-law issue where the issue was not
affirmatively litigated in the prior litigationld. at 608. Similarly, Stratton and PRA did not
argue choice-of-law in the previous litigatiorin addition, PRA was nasuccessful in its
earlier position under Kentucky lawsee New Hampshiré32 U.S. at 750. While Stratton
may experience somegpudice because she used resources in appealing the Court’s prior
decision under Kentucky law, there is no intima that PRA’s argumens an “improper use
of judicial machinery” or woul endanger the “essential integritythe judicial process,” due
to the absence of bad faittfsee id. Engel 791 F. Supp. 2d at 608Consequently, PRA is
not estopped from claiming thbltah law applies based on the provision in the Credit Card
Agreement.

2. Enforceability of Choice-of-Law Provision
The choice-of-law provision in the €ulit Card Agreement states that:
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[tlhis Agreement and youAccount and any claim, dispute or controversy
arising from or relating to this Agreemt or your Account, whether based on
contract, tort, fraud and other intentibriarts, statute, common law and/or
equity, are governed by and construecdacordance with federal law, and to

the extent that state law applies, thedaof the State of Utah (without regard

to internal principles of conflicts oaw). The legality, enforceability and

interpretation of this ageenent and the amounts contracted for, charged and

received under this Agreement wibe governed by such laws. This

Agreement is entered into between yand as in Utah. We make decisions

about granting credit to you from, ertk credit to you under this agreement

from, and accept your payments in Utah.

[Record No. 54-3, p. 2]

In a federal-question case, the Court gdherses the choice-of-law principles of
federal common law.Medical Mut. of Ohio v. DeSat@45 F.3d 561, 570 (6 Cir. 2001).
However, when the federal claim is based om ititerpretation of state contract law, the
forum state’s choice-of-law principles applfee, e.gWise v. Zwicker & Assoc., P,d.80
F.3d 710, 715 (6th Cir. 2015) (applying Ohio choice-of-law in case involving FDCPA and
related state law claims). As a result, the Court applies Kentucky choice-of-law principles in
determining the enforceability of the choicklaw provision in the Gedit Card Agreement.

Kentucky follows sections 177 and 178thé Restatement (Second) of Conflict of
Laws! State Farm Mut. Auto. Ins. Co. v. Hodgkiss-Warri¢k3 S.W.3d 875, 8799 (Ky.
2013). According to the Restatement, theu@ should apply a choice-of-law provision

unless:

(a) the chosen state has no substam@ationship to the parties or the
transaction and there is no other reabtabasis for the parties’ choice, or

(b) application of the law of the chosen state would be contrary to a
fundamental policy of a state which hasnaterially greater interest than the

Federal common law follows the Restatement, as &gk id.
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chosen state in the determination c# fharticular issue and which, under the

rule of 8 188, would be the state okthpplicable law in the absence of an

effective choice of law by the parties.
Restatement (Second) of Conflict of Law 8§ 187(2).

Here, “[t]he first exception does not apply because there is a reasonable basis for the
parties’ choice of law—GE’s Utah citizenshipSee Wise780 F.3d at 715.SeeRecord No.
50, p. 4.] With respect to treecond exception, the Supremeu@ of Kentucky has stated
that, “[c]ourts will not disregard the plainrtes of a contract be®en private parties on
public policy grounds absent a clear andtaiar statement of strong public policy in
controlling laws or judicial precedent.Hodgkiss-Warrick 413 S.W.3d at 880 (enforcing
choice-of-law provision and applying Peghwnia law because there was no evinced
overriding Kentucky public policyo the contrary). AlthougKentucky and Utah usury laws
differ, the Court has not found an overngi Kentucky public policy contrary to two
individuals’ ability to establish a contractualteaof interest whilemaintaining a default
statutory rate of interest.Consequently, the choice-of-laprovision in the Credit Card
Agreement is enforceablunder Kentucky lawSee id.

Further, a choice-of-law provision applies to “substantive” issud2helps v.
McClellan, 30 F.3d 658, 662 (6th Cir. 1994). And auest for prejudgment interest is
substantive. Miller Truck Lines, LLC v. Ceral Refrigerated Serv., Inc781 F. Supp. 2d
488, 497 (W.D. Ky. 2011) (citingrelix v. Lykins Enterprises, IncNo. 2009-CA-000312-
MR, 2010 WL 4137276, *5 (Ky. Ct. App. Ock2, 2010)). In thgresent action, PRA

requests prejudgment interestherefore, as prescribed bye choice-of-law provision, this

issue will be addressed under Utah law.
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C. Interpretation of Utah Code § 15-1-1

Under Utah Code § 15-1-1, “[u]nless parties to a lawful contract specify a different
rate of interest, the legal rate of interesttfoe loan or forbearanad any money, goods, or
chose in action shall be 10%rpennum.” Utah courts havaot expounded greatly on the
guestion at issue in this caswhether parties who establish a contractual rate of interest
waive the default statoty interest rate.Compare Wilcox v. Anchor Wate, C464 P.3d
353, 363 (Utah 2007) (stating in dictum that “[gjmWhen the parties to a contract fail to
specify a rate of interest does the defaate specified in section 15-1-1(2) applyith
Lignell v. Berg 593 P.2d 800, 809 (Utah 1979) (“In the alzseof agreement of the parties,
the rate could not be less than six percentéfefring to a prior version of Utah Code § 15-
1-1).

However, federal district courts have meeted state usury statutes comparable to
Utah’s statute as permitting recovery of integdshe statutory rate even if the parties agreed
to a contractual rate of interesgee, e.g.Peters v. Northland Grp., IncNo. 14-0488-CV,
2014 WL 4854658, (W.D. Mo. Sept. 30, 20143rochowski v. Daniel N. Gordon, P,QNo.
C13-343-TSZ, 2014VL 1516586 (W.D. Was. Apr. 17, 2014%. The Sixth Circuit even
commented on those cases in Bteattonopinion, noting that, “[s]uch differences among
statutes reinforce the need to read Kentiglgtatute carefully and apply its particular

language.” Stratton 770 F.3d at 448 n.1.

> The Missouri usury statute reads, “[c]reditors shall be allowed to receive interest at the

rate of nine percent per annum, when rieeotate is agreed upon.” Mo. Rev. S§a408.020.1.
6 The Washington usury statute reads, “Eviergn or forbearance of money, goods, or
thing in action shall bear interest the rate of twelve percepér annum where no different rate
is agreed to in writing betweenetiparties.” Wash. Rev. Stat. § 19.52.010(1).
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For comparison, Kentucky’s ususyatute explicitly states that:

“[t]he legal rate of interest is eight percent (8%) per annum, but any party or

parties may agree, in wmig, for the payment of interest in excess of that

rate[:] . . . and any sucparty or parties, and arparty or parties who may

assume or guarantee anyclswcontract or obligatiorshall be boundor such

rate of interest as is expressed ity guch contract, obligation, assumption, or

guaranty, andho law of this statgrescribing or limitig interest rates shall

apply to any such agreement or toyacharges which pertain thereto or in

connection therewith . . .
Ky. Rev. Stat. 8§ 360.010) (emphasis added). The cowasoned that the “shall be bound”
language indicated that parties who contract ferrttate of interest extinguish their right to
collect statutory interestStratton 770 F.3d at 447. Because Utah'’s statute does not contain
such language, parties contracting for a ratentgrest under that statute do not lose their
right to collect interest at the statutory ragee, e.gPeters 2014 WL 4854658, at *2.

Consequently, even if GE waived its rigbtcollect contractual interest, it maintained
its right to collect statutory interesSee id. Grochowskj 2014 WL 1516586, at *3 (“charge
off” did not waive interest at contractualtea but defendant’s sacer may have waived
statutory interest by other actions, such asfying plaintiff that accrued interest was $0.00
and interest rate was 0%). RRstanding in the shoes of i&ssignor, also maintained the
right to collect interest at the statutory rat&ee Sunridge Develop. Corp. v. RB & G
Engineering, InG.230 P.3d 1000, 1003 (Utah 2010). And Stratioes not allege that PRA,

itself, waived its right to collednterest at the statutory rateSde, generallyRecord Nos.

10; 61.]
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Thus, PRA did not violate the FDCPA by attempting to collect interest at a rate below
the statutory raté. See Gates v. Asset Acceptance, L8@L F. Supp. 2d 1044, 1048 (S.D.
Cal. 2011) (addressing 15 U.S.C. § 1692fane v. GordonCivil No. 10-793-Kl, 2011 WL
488901, *1 (D. Or. Feb. 7, 2011) (agdsing 15 U.S.C. § 1692¢).

D. Waiver

Even if PRA’s assignor waived its right to collect interest at the statutory rate under
Utah law through the establishment of a caciwal rate, Stratton still must prove that GE
waived its right to collect contractual inter@stSeeStratton 770 F.3d at 447 [F]or the
purposes of this appeaPRA concedes that GE waived rtght to collect interest at the
contractually agreed upon rate2if.99%.”) (emphasis added).

1. Non-Waiver Clause

First, PRA alleges that a non-waiveawse in the Credit @a Agreement raises

Stratton’s burden of proof in demonstrating that Wd&tved its right to collect interest at the

agreed-upon rate [Record No. 54, p. 17] The nawaiver clause states that:

! See 15 U.S.C. § 1692f(1) (prohibiting colleoti of interest unless authorized by
agreement or permitted by law); 15 U.S.C. § 1687%A) (prohibiting the false representation of
the character, amount, or legal status of a debh)U.S.C. 8§ 1692(e)(5) (prohibiting the threat
to take action that caot legally be taken).
8 The parties address waivender Kentucky law. The Couatldresses waiver only as an
alternative holding because of the absencecaxe law construing the &l usury statute.
Consequently, it addresses waiver under Utah law.
° A choice-of-law issue is conded within this argument. INVise the court stated that
despite a contract’s choice-of-law provision refe to Pennsylvania law, Ohio law may have
applied to a fee-shifting provision in the cortrdecause the fee-shifting provision conflicted
with a fundamental Ohio policy. 780 F.3d at 7X8ere, the non-waiver clause does not conflict
with Kentucky policy. See, e.gUniversal C.I.T. Credit Corp. Widdlesboro Motor Sales, Inc.
424 S.W.2d 409, 411 (Ky. 1968) (upHdwmig non-waiver clausejiome Fin. Co. v. Frazier380
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[w]e may, in our sole discretion, chooset to exercise any right under this

Agreement, including the right to pose the full amount of any charge,

without waiving that right. Any waiver of a right by us must be in writing and

signed by us.”
[Record No. 54-3] Under Utah law, an anti-wexiyprovision is viewed as “merely one factor
to consider in determiningrhether a party has waived itigghts under the agreemenrt.”
ASC Utah, Inc. v. Wolf Mountain Resorts, L..245 P.3d 184, 196 (Utah 2010) (quoting
Living Scriptures, Inc. v. KudljiB90 P.2d 7, 10 n.5 (Utah Ct. App. 1995)).

2. PRA’s Expert

Because PRA supports mawoy its arguments regardinwaiver with information
from its expert witness Jane Cloninger, it is neagsto evaluate Stratton’s challenges to the
admissibility and relevance of her potentiaktimony before moving to the question of
waiver. [Record No. 61, pp. 230] Cloninger stated thathe was asked to provide an
opinion regarding “whether it is customary for ategtantors . . . to intentionally relinquish
their right to charge interest at the contrnate when a credit ca@ccount is charged-off.”

[Record No. 54-6, p. 20Bhe was also asked to give hemagn concerning “whether or not

posting interest to an account balance aftargd-off or not sending periodic statements to a

S.w.2d 91, 93 (Ky. 1964) (upholding non-waiver clawand finding that acceptance of delayed
payments did not constitute waivedgcobs Plaza, Inc. v. Holland-David Enterprises, IiNOsS.
2007-CA-357-MR, 2007-CA-360-MR, 2008 WIL919099, *3 (Ky. Ct. App. May 2, 2008)
(holding that plaintiff dil not waive its right to the full amat of rent due by accepting partial
payments because of a non-waiver clause). aAssult, Kentucky law does not preclude the
application of Utah law to the non-waiver clause in the parties’ Agreensad.Wise780 F.3d
at 718.
10 “[Ulnder some circumstances, a no-waiygovision can itself be waived.ASC Utah
245 F.3d at 196. Because Stratton has not raisedrijument, the Court will consider the non-
waiver clause as a factor in the waiver analysis.
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consumer is indicative of a custom, . . . toefer relinquish the right to charge a consumer
like Ms. Stratton contract interest.1d[]

First, Stratton objects to Cloninger@pinion because “whether GEMB forever
relinquished” its right to accrue interest “has no bearing on the case.” [Record No. 61, p. 28]
However, whether GE intentiolha relinquished its right to dtect prejudgment interest at
the contractual rate is exactly the issue present&kcond, Stratton argues that Cloninger’s
opinion is irrelevant insofar ahe comments on whether GErisferred to PRA the right to
charge “contract interest up to trede of 21.99 percérmper year.” [d., referring to Record
No. 54-6, p. 20] Strattois correct in this regardthe issue is not whether PRA obtained the
right to charge interest once it purchasee debt. Instead, the question is whether PRA
obtained the right to retroactively charge rest for the time period between charge-off and
its purchase of the debSee Terech v. First Resolution Mgmt. Cpg54 F. Supp. 2d 537,
540 (N.D. lll. 2012). Therefey, the Court has not considdr Cloninger’s opinion as it
relates to whether PRA was perad to retroactively add inteseto Stratton’s debt for the
period pre-purchase.

Third, Stratton objects to the expert opinamit relates to theoastruction of the Bill
of Sale and Forward Flow Agreement. [Recbial 61, p. 28] The Court need not address
this argument because it did not rely on Clonifggepinion in interpreting those agreements.
However, the Court notes that such an opi@ippears to delve into &aoltimate legal issue”

in the case, especially where the expert’'s report did not seek to clarify ambiguous terms.

H Stratton seems to assume that GE’s gleci not to accrue tarest post charge-off

automatically means that GE waived its right to collect interest for the relevant time period.
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See, e.g.In re Commercial Money Ctr., Inc737 F. Supp. 2d 815, 833 (N.D. Ohio 2010).
[SeeRecord No. 54-6, pp. 228.]

Fourth, the plaintiff avers #t Cloninger’s report is largely irrelevant because it does
not addres#n particular GE’s intent when it decided not impose interest on her account.
[Record No. 61, p. 29] The Couras largely considered the exjestatements insomuch as
they are corroborated by the case law andvagile statutes and regulations. However,
Cloninger’s information regarding the trade angstom of the industry has some relevance
in that it aids the Court in interpreting the meaning of GE’s cond8et N. Am. Specialty
Ins. Co. v. Myersl1l F.3d 1273, 1281 (6th Cir. 1997).

3. Waiver

“Waiver is an intentional relinquishment@known right. It must be distinctly made,
although it may be expseed or implied.”"Meadow Valley Contractor$nc. v. State Dep’t of
Transp, 266 P.3d 671, 682 (Utah 2011) (citation omittedWaiver of a contractual right
occurs when a party to a contract intentlgnacts in a manner gonsistent with its
contractual rights, and, as a result, prejudicerees to the opposing party or parties to the
contract.” Id. at 682-83. A party may expressly onpliedly waive its rights.ld. at 683.

Stratton argues that because GE charged off her credit card account, it waived its right
to collect interest at the contractual raf®ecord No. 61, p. 16] To support her position,
Stratton notes that: (i) the account balawes $0.00 on December 19, 2008; (ii) GE did not
impose any interest betweenWwonber 21, 2008, and January 4, 2010; (iii) GE did not send
Stratton periodic statements afi@ecember 2008jv) the amount due on the plaintiff's debt

was the same when PRA acquired it as wherclged-off the debt; and (v) PRA stated in
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notices to Stratton that her balancesvigetween $2,630.95 and $2,634.99, which does not
include interest at the statutory or contractual Yatid., pp. 17-21]

In the absence of substantial Utah precedent on the issue, the Court has reviewed the
reasoning of other district courts. First, because chargingleihquent accounts is a
regulatory requirement, “it is not wluntary action of the creditor.”"Bunce v. Portfolio
Recovery Assoc., LLQNo. 14-2149-JTM, 2014 Wb849252, *2 (D. Kan. Nov. 12, 2014)
(citing Uniform Retail Credit Classificatioond Account Management Policy, 65 Fed Reg.
36903-01 (June 12, 2000)). As a result, the faat GE charged-off Stratton’s account, in
and of itself, does not maneaa finding of waiver.See id.

With respect to GE’s failure to sendripglic statements, PRA argues that several
potential explanations preclude a finding whiver: (i) the creditor deemed the debt
uncollectible; (ii) a delinquency action was coemed; or (iii) additional statements were
precluded by statute. [Record No. 84, p. 6] lyCthe first explanation is relevant here.
Stratton asserts that GE considered the debe toollectible because it sold the debt to PRA
for purposes of collection. [Rea No. 61, p. 23] She claimsath as a result, GE’s decision
to forgo charging interest on a collectible del#vglence that it intentionally relinquished its

right to collect such interest. On the aotheand, the Sixth Circuitetermined that GE

12 The plaintiff also assextthat prejudgment interest accrues only after demand for

payment has been made. [Record No. 61, p. 24] HoweVé&rainMountain Coal Co. v. Utah
Div. of State Lands and Forestrihe Supreme Court of Utah Idethat prejudgment interest
accrues from the date payments are due, not from the date that demand is made. 921 P.2d 1365,
1371 (Utah 1996) (citingconsolidation Coal Co. v. Utabiv. of State Lands and Forestr§86
P.2d 514, 523 (Utah 1994) (addressing Utah Code 8§ 15dbiggated on other grounds by
State ex rel. School & Inst. Trust Land Admin v. Matd&3 P.3d 1119 (Utah 2009)). The same
goes for Kentucky law.See McElhinney v. Hosgdlos. 2011-CA-1217-MR, 2011-CA-1256-
MR, 2013 WL 4779761, *3 (Ky. Ct. App. Sep6, 2013) (addressing Ky. Rev. Stat. §
360.010(1)) (“Prejudgment interest begins to acom¢he date a payment becomes due.”)
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considered the debt “uncollectible.Stratton 770 F.3d at 445. Under the reasoning in
McDonald v. Asset Acceptance LLwhich was cited irBtratton 770 F.3d at 445, whether
the creditor deemed the debt collectiblenist relevant to the question of waiverSee
McDonald 296 F.R.D. 513, 518 (E.D. Mich. 2013)nding waiver everwhere company
deemed the account “worthless”). Further, “periodic statenjentack thereof) add nothing
to the inquiry into whether [the creditor] applied interest” to Stratton’s account after
December 2008.See Terech v. FirdResolution Mgmt. Corp854 F. Supp. 2d 537, 543
(N.D. lll. 2012);see also Bung014 WL 5849252, at *2.

Stratton’sargumentregardng an account balance of $0.@0similarly unavailing.
[Record No. 61, p. 21] Because the Trutthhémding Act (“TILA”) regulations required GE
to send periodic statements if the accountrizdavas over $1.00, this is essentially the same
argument presented aboveseel?2 C.F.R. 8 226.5(b)(2)(i) (20D5 Likewise, Stratton’s
contention that GE’s decision to not impose interest is evidence of waiver is, in reality,
subsumed within the argumertdncerning periodic statemeriiscause the TILA regulations
also required such statements wharance charges were impose&ee id. 12 C.F.R. §
226.4(b)(1). As a result, the G reviews the district coutases dealing with the main
thrust of Stratton’s argument: that GE’sctdon to charge-off Stratton’s account and halt
imposition of interest on it constikts waiver of the right to dect interest at the agreed-
upon rate.

In McDonald the court concluded that the origincreditors waived their right to
collect contractual interest where: (1) the creditors charged off the accounts; (i) the
agreements between the creditargl the debt collectors spied that there was no “post
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charge-off interest” included in the “unpaid balehthat was sold to the collectors; and (iii)
there was testimony by the origirakditors that they did nanpose interest post charge-off
to avoid the periodic statement requiremén296 F.R.D. at 5245.

Similarly, in Simkus v. Cavalry Portfolio Services, LLi@e court determined that the
plaintiff's factual allegations were “sufficient support a claim that [the creditor] waived its
right to charge interest after the opawoff . . .” No. 1lev-7425, 2012 WL 1866542, *4
(N.D. 1ll. May 22, 2012) In that case, two years after the bank charged-off the debt, its
collection agency attempted to collect the debt at the same amduriurther, five months
later, it reported the same debt amount to Trans Unidn.When the defendant purchased
the debt from the bank, it agaieported the same debt amoumd. Thus, the court found
that the plaintiff validly stated a claim agairtke defendant for charging interest that the
bank may have waivedd.

The evidence presented demonstratestti@present action is distinguishable from
McDonaldandSimkus The situation presented here is similaMwDonaldin that GE, the
creditor, charged-off Strattos’account. However, the ragment between GE and PRA
does not demonstrate an intention of veaiw the way that the agreementdvinDonalddid.

See McDonald296 F.R.D. at 524. While PRA contracted for the receivades the “Cut-

13 Because Stratton did not disclose any information regarding the lack of periodic

statements in her responses to PRA’s interrogatories, PRA argues that such evidence must be
precluded. [Record No. 84, p. &ferring to Record No. 58-6, p. 6] The plaintiff does not
respond to this argumeniS¢e, generallyRecord No. 85.] A partynay not insert facts not
disclosed during discoveinnto a response to a moi for summary judgmentSee Am. Civil
Liberties Union of Ky. v. McCreary Cnty., K$07 F.3d 439, 451 (6th Cir. 2010). As discussed
above, the Court does not rely this evidence irdetermining the questiasf waiver. Stratton’s
argument about the lack of padic statements essentially mirscher argumenrdbout the $0.00
account balance, and the evidence about the $0.00cbalas properly disclosed.

-27 -



off Date,” the Forward Flow Agreement acknodded that interest “may have accumulated
after the Account’s charge-offate.” [Record No. 61-3, B8] On the other hand, in
McDonald the agreements between the creditors and debt-purchasers highlighted that post
charge-off interest was not included and the “primary purpose” of the sale was for
collecting the unpaid balancéd.

Further, there is no testimony from GEathits policy was to waive contractual
interest as a trade-off to adassuing periodic statement€f. McDonald 296 F.R.D. at 525.
Most significantly, the credit card agreement at issubl@gDonald did not contain a non-
waiver clause, whereas PRA has pointed to awawmer clause that specifically referred to
GE’s ability to not impose @rges without waiving thenjRecord No. 54-3]

This action differs fronsimkusn that the parties have presented no evidence that GE
attempted to collect othhe debt at an amounnchanged post charge-of€f. Simkus2012
WL 1866542, at *4. AdditionallyGE did not report amnchanged debt amount to a credit
bureau such as Trans Unio@f. id. Moreover,Simkusdid not contain an agreement with an
enforceable non-waiver provisiorBee id.at *4 n.4 (stating that a non-waiver clause might
be relevant but that the fdadant failed to provide it).

The plaintiff also claims that GE waived right to collect interst at the contractual
rate because it reduced her account balan&®.@0, meaning that there was no balance on
which to compute the finance clgar [Record No. 61, p. 21] &gfically, she notes that her
Account Statement on Decesb19, 2008, demonstrated $.00 “Balance Subject to
Finance Charge.” Id., p. 17] Stratton also highlights that the Credit Card Agreement
calculated the finance charge by applying theogléc rate to the “bance subject to Finance

-28 -



Charge.” [Record No. 54-3] However, the et “balance” is the balance of the charge-
off date. See Miller v. Javitch, Block, & Rathbone, LL¥97 F. Supp. 2d 991, 1003 (N.D.
Ind. 2005).

Finally, PRA’s demand for a figure thaid not include prejudgment interest is
irrelevant to the question of whether GE waivedright to collectprejudgment interest.
Because Stratton makes no claimattf?PRA waived its own right® collect interest at the
contractual or statutory rate, the Coneed not address this issu&e¢, generallyRecord
Nos. 10; 61.] Ultimately, Stratton’s evidencansufficient as a matter of law to demonstrate
that GE waived its right to catt interest at the contractuatagost charge-off. Therefore,
PRA did not seek to collect intestethat was waived by its assignor.

E. Violations of 15 U.S.C. §§ 169¢1), 1692¢(2)(A)and 1692(e)(5Y

The Fair Debt Collection Practices Act is broadly constrdagy v. Gangwish970
F.2d 1516, 1521 (6th Cir. 1992). Its purpose is “to eliminate abusive debt collection
practices by debt collectors.” 15 U.S.C. 8 1€92( Thus, it is a strict liability statute.
Stratton 770 F.3d at 44819 (citing McCollough v. Johnson, Rodenburg & Lauinger, L.LC
637 F.3d 939, 952 (9th Cir. 2011)). Furthfgc]jourts must view any alleged violation
through the lens of the least sophisticated sores [|[—the usual objéwe legal standard in
consumer protection casesGionis v. Javitch, Block, Rathbone, LLE38 F. App’x 24, 28

(6th Cir. 2007) (internal quotatn marks and citation omitted).

14 PRA challenges other aspects of its liabilityder the FDCPA, such as whether Stratton’s

debt arises out of an appropedransaction. [Record No. 63, p. 21] These arguments will be
addressed below in the section conceri8trgtton’s motion for summary judgment.
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Litigation may constitute debt collection practice.See Stratton770 F.3d at 450;
Hartman v. Great Seneca Fin. Corp69 F.3d 606, 615-16 (6th Cir. 2089)As a result,
PRA'’s liability hinges on whether it had theghi to collect prejudgment interestSee
Stratton 770 F.3d at 45M\Vithout the right to collect prejudigent interest at a rate of 8%,
PRA would have attempted to collect interéisht was not authorized by agreement or
permitted by law.Seel5 U.S.C. § 1692f(1). PRA would have also falsely represented the
amount of Stratton’s debtSeel5 U.S.C. § 1692e(2)(A). Fiwer, the compay would have
threatened to take action ttatuld not legally be takerSeel5 U.S.C. § 1692(e)(5).

As outlined above, under Utah law, PRA hhd right to seek statutory interest at a
rate of 10%. Furtlre because Stratton cannptove that GE waivedts contractual or
statutory right to collect pregilgment interest and does rallege that PRA waived such

rights, PRA’s demand for prejudgment interesa atite of 8% was authorized by either the

5 The defendant argues that the Sixthc@it’s interpretation of the FDCPA iStrattonis

not the law of the casesee Hanover Ins. Co. v. American Eng’'g,d05 F.3d 306, 31243 (6th

Cir. 1997) (dictum is not law of the case). efford Nos. 54, p. 3; 63. 20] However, the
court’s conclusion that dismissal was inappropriate necessarily rested on its determination that an
assignee can violate the FDCPA dgmanding interest that was waived by the assignor. Thus,
the Court’s conclusions abatlite FDCPA were not dictunSee alsWise 780 F.3d at 713.

In any event, the Court agrees with #a@®nclusions. Although PRhighlights district
court cases holding that a dedatllector does not violate the FDCPA by attempting to collect
interest waived by its assignahe Court does not find those capessuasive. [Record No. 54,
p. 25] Due to the FDCPA'’s placement of the dair on the debt collector, it is the debt
collector’s responsibility to discover whethés predecessor waivedghts to prejudgment
interest. See Stratton770 F.3d at 451. With spect to 15 U.S.C. § 1692), interest is no
longer authorized by the agreement or permitted by law if it has been wdBwdee Simkus
12 F. Supp. 3d at 1110. Regarding 8§ 1694djkovic v. Shafritz and Dinkin, P.Als not
persuasive because in that case, the defemdmot “erroneously state the amount of the debt
owed by” the plaintiff. 791 F.3d 1291, 1306 (11th Cir. 2015). [Record No. 54, p. 27] Further,
to the extent thatiljkovic discussed § 1692f, it merely focdsen that provigin as a “catch-
all” for unfair and unconscionablconduct, instead of addressihg particular section devoted
to collecting unauthorized intereskee§ 1692f(1).
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Credit Card Agreement or Utah lavbeel5 U.S.C. 8§ 1692f(1).Likewise, PRA threatened
only to take action thatould legally be takenSeel5 U.S.C. § 1692(e)(5).

While PRA technically represented thae tamount of the delwas less than what
was actually owed, the protections of the FIBC&e not required in such a circumstance.
SeeLane v. GordonCivil No. 10-793-Kl, 2011 WL 88901, *1 (D. Or. Feb. 7, 2011); 15
U.S.C. 8 1692¢e(2)(A). Because the undispuiatts show that PRA did not violate the
FDCPA by attempting to collect interesttich it was not entitled, summary judgment will
be granted in PRA’s favor.

F. Bona Fide Error Defense

Even if PRA violated the FDCPA by dending prejudgment intesé to which it was
not entitled, it asserts that it is entitled to bHoma fide error defense 15 U.S.C. § 1692k(c).
Under the FDCPA, “A debt collector may not lbeld liable in any action brought under this
subchapter if the debt collector shows by eppnderance of evidenteat the violation was
not intentional and resulted from a bondefierror notwithstanding the maintenance of
procedures reasonably adapted to avoid sungh error.” 15 U.&. 8 1692k(c). This
affirmative defense applies to both mistalof state law and clerical errorSee Jerman v.
Carlisle, McNellie, Rini, Kramer & Ulrich LPA559 U.S. 573, 580 n.4 (2010)\ise 780
F.3d at 713. A debt collector claiming this defense must prove that: (1) the violation was
unintentional; (2) the violation was the resultaobona fide error; an(8) the debt collector
maintained procedures reasonablg@ed to avoid such an erraferman 559 U.S. at 576.

Although the Court need not resolveeiltier PRA has demonstrated its entitlement
to the bona fide error defensenotes that PRA appears to have provided sufficient evidence
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that it maintained procedures reasonably sathgo avoid errors regarding demands for
prejudgment interest. For example, thaifing Manual indicates that PRA employees
complete a two-week program concerning the FDCPA and state collections law compliance.
[Record No. 55, p. 6] Furthecollectors must complete mandatory assessment and an
“Annual FDCPA Recertification Assessment.”ld.[ p. 10] Additiondly, the Training
Manual includes information on calculating interestl., [p. 17]

In its responses to Stratton’s interrogatqrieBA also stated that it “engages in legal
monitoring of applicable statutory ameneimis and case law,” and that its attorneys
“regularly meet to discuss case law and séstaoncerning the FDCPA.” [Record No. 54-7,
p. 6] Thus, it appears that PRA maintainedcpdures reasonably adapted to avoid state law
errors. See Johnson v. Riddlé43 F.3d 723, 730 (10th Cir. 200@dcusing on procedures
reasonably adapted to avoid the core legedrethat occurred). However, PRA’s proof
regarding the other two elentsrof the bona fide error tinse is too speculativeSee Slick
v. Portfolio Recovery Assoc., LLTC11 F. Supp. 3d 900, 908 (N.D. Ill. 2015) (PRA “has not
provided testimony fronanyone with firsthand knowledge thfe way that PRA handled [the
plaintiff's] account”); Litt v. Portfolio Recovery Assoc., LL@o. 13-12462, 2015 WL
7351781, *1314 (E.D. Mich. Nov. 20, 2015). The deftant does not provide evidence
concerning how Stratton’s accoumais handled. Instead, PRA mgrargues that whatever
factual or legal mistake occurred must haesulted from a misundganding of either

Kentucky law or the meamg of GE’s conduct[Record No. 54, p. 30]
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G. Stratton’s Requestfor Summary Judgment

Stratton has also moved for summarggment, arguing that the undisputed facts
demonstrate as a matter of law that PRA veaahe FDCPA. [Record No. 56-2, p. 1] An
FDCPA claim consists of four @&mnents: (i) the plaintiff must b& “consumer;{ii) the debt
must arise out of a transaction entered prim#&or personal, family, or household purposes;
(i) the defendant must be a “debt collectoarid (iv) the defendanhust have violated a
provision of the FDCPA.Wallace v. Wash. Mut. Bank, F,A83 F.3d 323, 326 (6th Cir.
2012).

A consumer is a “natural person obligated or allegedly obligated to pay any debt,” 15
U.S.C. 8§ 1692a(3), or the spouse, parent, guarégecutor, or administrator of a consumer,
15 U.S.C. 8§ 1692c(d). A debt collector isnyaperson who uses any instrumentality of
interstate commerce or the isain any business the pripal purpose of which is the
collection of any debts, or who regularly colleotsattempts to collect, directly or indirectly,
debts owed or due or assertede&owed or due another,” witiertain exceptions. 15 U.S.C.

8 1692a(6). Here, Stratton provides evidence feffitist two elements through an affidavit.
[Record No. 56-2, p. 8]PRA’s only challenge to those elents is that Stratton’s affidavit
was not physically signed. [Record No. ¢3,22] However, Stiton filed an amended
affidavit with a written signature. [Recomdo. 73-1, p. 2] As a result, the Court may
consider the affidavit as evidence establishing the FDCPA claim elenm®@eésThomas and
King, Inc. v. Jaramillo Civil Action No. 08-191-JBC, 2BWL 649073, *3 (E.D. Ky. Mar.

10, 2009) (“Jaramillo’s attornetated in that pleading that a signed version of the
declaration would be filed when he received it from Jaramillo . . . . No such signed
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declaration has been filed withighcourt.”). The plaintiff establishes that she is a “natural
and individual person” and that she used tlegliticard at issue “solely for personal, family,
or household purposes.” [Red No. 73-1, 11 2, 5]

For the third element, Stratton points PRA’s responses to her requests for
admissions. [Record No. 56-2, p. 9] PRA adrditteat “in certain ccumstances it acquires
consumer debts that have been charged off éytiginal creditor.” [Record No. 56-4, p. 2]
Further, PRA stated that “it has filed lawsuits in Kentucky to collect on accounts that it has
purchased from original creditors.”ld[, p. 3] Thus, Stratton has presented evidence that
PRA is a debt collector withithe meaning of the FDCPASee, e.g.Riddle v. Portfolio
Recovery Associated, In€ivil Action No. 12-82-DLBJIGW, 2014 WL 1252610, *1 (E.D.
Ky. Mar. 26, 2014);Thomas v. Portfolio Recovery Associates, L IND. 12cv1188-
WQHWMCc, 2013 WL 4517175, *5 (S.CCali. Aug. 12, 2013).

Because PRA does not present any evidenotramicting the assertions that Stratton
is a consumer, PRA is a debt collector, &tdatton’s debt arose out of an appropriate
transaction, these facts are sufficiently elsdabd for the purposes summary judgment.
SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 250 (183. However, because
Stratton has failed to demonstrate that PR#lated the FDCPA (and instead, PRA has
demonstrated its entitlement to relief), t@eurt will deny her motion for summary

judgment®

16 Stratton asserts that PRA’s responsepposition to her motion for summary judgment

was late. [Record No. 85, p. 1] However, PRAgarly demonstrates in its sur-reply that the
response was filed in accordance with Rule 6(adhefFederal Rules of Civil Procedure, Local
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V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. Plaintiff Dede Stratton’s Main to Strike [Record No. 62] BENIED.

2. Stratton’s Motion for Summagudgment [Record No. 56] BENIED.

3. Defendant Portfolio Recovery Associates, LLC's Motion for Summary
Judgment [Record No. 54] GRANTED.

4. Stratton’s claims that PRA violatecetRair Debt Collection Practices Act are
DISMISSED, with prejudice. Further, this action BISMISSED, with prejudice, and
STRICKEN from the Cour's docket.

5. A Judgment shall be entered this date.

This21* day of March, 2016.

_ Signed By:
- Danny C. Reeves DC,Q
United States District Judge

Rule 7.1(c), and the EasterncaWestern Districts of Kentlg's Joint General Order 11-02 §

4(f). [Record No. 88]
-35-



