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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

SHIRLEY RILEY, )
)
Plaintiff, ) Civil Action No. 5: 13-186-DCR
)
V. )
)
PNC BANK, NATIONAL ASSOC., ) MEMORANDUM OPINION
) AND ORDER
Defendant. )

*kk  kkk  kkk k)%

This matter is pending for considéion of Defendant PNC Bank, National
Association’s (“PNC”) motion for summary judgent. [Record No. 32] Plaintiff Shirley
Riley filed this action against PNC, assegtiolaims of age and gender discrimination in
violation of the Age Discrimination iEmployment Act (“ADEA”), 29 U.S.C. § 626t seq.
the Kentucky Civil Rights Act (“KCRA”), andlitle VII of the Civil Rights Act of 1964
(“Title VII"). [Record No. 1] In additionto PNC’s motion, Riley lmmoved the Court to
exclude certain evidence and arguments duriiady tfRecord No. 34] Having considered
the parties’ arguments, th@ourt will grant PNC’s motion fosummary judgment. As a
result, Riley’s motion in liminevill be denied as moot.

l.
Until her termination on June 5, 2012, Rileas employed as a branch manager at

PNC’s Richmond Road location in Lexington,rKecky. [Record No. 1, p. 2] Riley worked
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for PNC and its predecessor banks for 35 ykafkl.] Her supervisor at the time of her
termination was Diane Richert, PNOX®rth Regional Manager in Lexingtonld]] In 2008,
the Richmond Road PNC was ngvdesignated as a “driver” &nch, a distinction indicating
that its higher volume of customer traffic réga a productivity increase by its employees.
[Record No. 32-2, p. 29] As brelm manager, Riley was respde for the branch’s overall
productivity as well as haswn. Her duties includedhter alia, branch-wide sales, customer
satisfaction coaching, business calls, and employee trainldgat[p. 64] Riley was also
required to undergo compamyiele certification. [d. at p. 56]

In 2011, Riley received a negatiperformance evaltian from Richerf [Record
No. 32-4] The evaluation inditad that Riley’s branch hadilied to meet its goals for 2010
and was consistently receiving néga customer survey scoresld.] At the time, Riley
agreed with Richert’'s evaluation and ackiedged that improvement was needeldl. &t p.
34] The performance evaluation also indidatkat Riley had not completed the required
PNC certification. Id. at p. 57] Riley attempted to obtain this certification on two
occasions, but without succes$d.]

In June 2011, Riley received a writtenmiag and corrective action plan based on
her continued failure to meet expectationisl. &t p. 47] Because Ril&s allegedly deficient
job performance did not improve, she recdianother written warning in December 2011.

[Record No. 32-1, p. 7] Riley had faileddomplete and submit ¢hrequired documentation

! Riley was hired by Second National Bank in 197econd National Bank became Commerce National Bank,
which then became National City Bank. National City was acquired by PNC in 2008. [Rec@2-1, p. 3]

2 Before this evaluation, there is no evidence that Riley waistee subject of discipline imer 35 years at the bank.
[Record No. 36, p. 6]
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of her business sales calls and coaching sessions with employeés.Additionally, she
was struggling with her own subordinates. e¢8rd No. 36, p. 8] The branch’s customer
scores were still below expectations bylye&012, and Riley continued to neglect the
required documentation. [Recobido. 32-1, p. 8] In her self-assessment report, Riley
admitted that she only “anginally achieve[d].”[Record No. 32-4, p. 35]

Following a six-week probation period iApril 2012, Riley’s job performance
showed no improvement. Thereafter, Richexd &er supervisor, James Barber, decided to
terminate Riley’'s employment. [Record N&2-5, p. 3] On June 5, 2012, Riley was fired
from PNC at the age of 54. [Record No. 12]p.Her position was later filled by a 33-year-
old male. [Record No. 34-2, p. [L11As previously noted, Rilefiled this action, asserting
claims of age and gendemployment discrimination.

.

Summary judgment is appnogte when “the movant shows that there is no genuine
dispute as to any material faghd the movant is entitled tadgment as a matter of law.”
Fed. R. Civ. P. 56(a) (20103ee Celotex Corp. v. Catred77 U.S. 317, 322-23 (1986);
Chao v. Hall Holding Cq.285 F.3d 415, 424 (6th Cir. 2002). A dispute over a material fact
is not “genuine” unless a reasdha jury could return a veict for the nonmoving party.
That is, the determin@in must be “whether the evidence presents a sufficient disagreement
to require submission to a jury or whether isgsone-sided that ongarty must prevail as a
matter of law.” Anderson v. Liberty lobby, Ine177 U.S. 242, 251-52 (1986).

The party moving for summa judgment bea the burden of showing that no
genuine issue of material fact exist€enTra, Inc. v. Estrin538 F.3d 402, 412 (6th Cir.
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2008). However, once the moving partyshaet its burden of production, “its opponent
must do more than simply show that theresasne metaphysical doubs to the material
facts.” Sigler v. Am. Honda Motor Ca32 F.3d 469, 483 (6th Cir. 2008) (citiNMatsushita
Elec. Indus. Co. v. Zenith Radio Cqrp75, 586 (1986)).Instead, the nonmoving party must
present “significant probative evidence” of angme dispute . . . to defeat the motion for
summary judgmentChaqg 285 F.3d at 424. The nonmovingtyacannot simply rely upon
the assertions in its pleadingk.must come forward with pbative evidence, such as sworn
affidavits, to support its claimsCelotex 477 U.S. at 324. In deciding whether to grant
summary judgment, the Courtews all the facts and inferences drawn from the evidence in
the light most favorabl® the nonmoving partyMatsushita475 U.S. at 587.

[11.

PNC argues that Riley has failed to establish that PNC’s stated reason for her
termination was a pretext for gender and age discrimination. Title VII of the Civil Rights
Act prohibits an employer from discriminatiraggainst an individual “with respect to his
compensation, terms, conditions, mivileges of employmentecause of such individual's
race, color, religion, sex, or national origird2 U.S.C. § 2000e-2(a)(1). Similarly, both the
ADEA and the KCRA make it unlawful for aemployer “to dischamgy any individual or
otherwise discriminate against any individuaith respect to his compensation, terms,
conditions, or privileges of gmoyment, because of such individual's age.” 29 U.S.C. 8

623(a)(1); K.R.S. § 344.040(1) and f2)Cases under the ADEA aamalyzed according to

% The Kentucky Civil Rights Act’s discrimination provisions track federal law and should be interpreted consonan
with federal interpretation.Gragg v. Somerset Technical Colle@¥3 F.3d 763 (6th Cir. 2004) (citifgeyers v.
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the same framework as discrimtion cases under Title VIISee Grosjean v. First Energy
Corp., 349 F.3d 332, 335 (6th Cir. 2003).

A plaintiff may establiska claim under the ADEA, Titl&/1l, or KCRA by offering
either direct or circumstantial evidence of discriminatidfitchell v. Vanderbilt Uniy.389
F.3d 177, 181 (6th Ci2004). Direct evidence is evidewhich, “if beli&ved, requires the
conclusion that unlawful discrimination waslaast a motivating factor in the employer’s
action.” Wexler v. White’s Fine Furniture, Inc317 F.3d 564, 570 (6th Cir. 2003) (quoting
Jacklyn v. Schering-Plough HelalCare Prods. Sales Corpl76 F.3d 921, 926 (6th Cir.
1999)). Riley acknowledges that she doeshase any direct evidee of age- or gender-
based animus. [Record No. 38, 21] Where, as here, a plaintiff cannot provide direct
evidence of improper ntive, she may offer indirect arcrcumstantial evidence under the
burden-shifting approach establishedMoDonnell Douglas Corp. v. Greed11 U.S. 792,
801 (1973).

Under theMcDonnell Dougladramework, a plaintiff mudirst show that: (i) she was
a member of a protected clags$) she was subjected to adwerse employment action; (iii)
she was qualified for the position she held; amyighe was replaced by a person outside the
protected classVickers v. Fairfield Med. Cty.453 F.3d 757, 762 (6tGir. 2006) (applying
McDonnell Dougladest to Title VII claims);Majewski v. Automatic Data Processing, Inc.
274 F.3d 1106, 1115 (6th Cir. 2001) (applyigDonnell Dougladest to ADEA case). If

the plaintiff is able to establishmima faciecase of discrimination, éhburden shifts to the

Chapman Printing C¢.840 S.W.2d 814 (Ky. 1992)). Accongjly, the Court will analyze these claims
simultaneously.



defendant to articulate a legitimate, nondis@natory reason for th adverse employment
action. Rowan v. Lockheed MamtEnergy Sys., IncF.3d 544, 547 (6th €i2004). If the
defendant provides a legitimategndiscriminatory reason, the loen returns to the plaintiff
to show that the reason given by the defehdeas merely a pretext for decisions actually
motivated by unlawful biasld.

A. Prima Facie Case

Riley satisfies alldur elements of prima faciecase. In age discrimination cases, the
protected class includes employees at least 40 yearskstbgovich v. Goodyear Tire &
Rubber Cq.154 F.3d 344, 350 (6th Cir. 1998). At timae of her employma termination,
Riley was a 54-year-old female[Record No. 1, p. 2] Thefore, she was within the
protected age and gender classes of employea¥sither party disputes that Riley was
subjected to an adverse empimgnt action when she was teraied in 2012. Riley was also
qualified for her position. Generally, a plaintiffust demonstrate that she was performing at
a level which meets her employer’s expectationsrder to satisfy th qualification prong of
the prima faciecase. Cline v. Catholic Diocese of Toledd06 F.3d 651, 662-63 (6th Cir.
2000). However, the Sixth Cu¢ has warned that the issue of qualification should be
evaluated in light of the plaintis employment record “prior tthe onset of the events that
the employer cites as itsagon” for its decision to terminate the employ&e. Accordingly,
the Court looks only at the evidence of Riley’sptmyment prior to the eants that gave rise
to her termination.

Riley worked for PNC and its predecesdsmanks for over 35 years. The record
reflects that Riley was not subject tosdplinary action beforghe poor performance
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evaluation in 2011. [Record No. 36, p. 6] fact, Riley rose quicklyfrom bookkeeper to
branch manager. [Record Nb, p. 2] Although theecord indicates that Riley failed to
achieve PNC certification by the time of hemténation, this was among the reasons given
for her adverse employment acttoand, therefore, will not lmnsidered in determining her
gualifications. Viewing the evidence independef PNC'’s stated reason for terminating
Riley, there is sufficient evidence for a reasonding to conclude th she was qualified for
her position. Thus, the plaintiff has satisfied lpgima facie burden of proving her
gualification.

Next, Riley must show eithéhat PNC replaced her with a non-protected worker or
treated similarly-situated, non-peated employees m® favorably. Tuttle v. Metropolitan
Government of Nashvilled74 F.3d 307 (6th Cir. 2007INoble v. Brinker Int’l., Ing. 391
F.3d 715 (6th Circuit 2004). This burden at grena faciestage is “not onerous” and is
“easily met.” Cline, 206 F.3d at 660.

Riley has presented evidence that she replaced by a substantially younger male.
Specifically, the evidence demoratts that, at the time ofdhliermination, Riley was 54 year
old and replaced by a man in his thirtfe§Record No. 15, p. 3See Grosjean349 F.3d at
336 (“Age differences of ten amore years have generallydme held to be sufficiently
substantial to meet the qeirement of the fourth paof age discriminatiorprima facie
case.”) Based on the foreggi Riley has established prima facie case of age

discrimination.

* PNC has conceded that Jeremy Brooking, then 33, took over Riley’s duties after heattermi[Record No. 32-
1, p. 14]



B. L egitimate, Nondiscriminatory Reason

Once a prima facie case is presented, the burdenftshto PNC to articulate a
legitimate, nondiscriminatory reason for Rileyggmination. According to PNC, Riley was
fired because of her consistently poor jobrfmenance. Specifidy, PNC asserts that
Riley’s customer service scores were low, &hiked to obtain the requed certification, and
she had not submitted the régad weekly documentation dfier coaching sessions and
business calls. PNC claims that, evenralfteing placed on a cattive action plan and
subsequent probation, Riley was unable to sssfaly complete the goals set forth by the
bank. In addition, Riley consistently receaivpoor job performancevaluations. These
certainly qualify as legitinta, nondiscriminatory reasorigr the company’s actionsSee
Succarde v. Federal Express Cord06 F. App’x 335, 339 (6 Cir. 2004) (poor
performance is a legitimate, non-discriminatoeason for termination). Because PNC has
satisfied its burden of showing that it hadegitimate, non-discriminatory reason for the
termination, the burden returns to Riley tegent evidence that PNC’s proffered reason is
merely a pretext fodiscrimination.

C. Pretext

A plaintiff may establish pretext “by shavg that the [defendd’s] proffered reason
(1) has no basis in fact, (2) did not actuatigtivate the defendant@hallenged conduct, or
(3) was insufficient to warrdrthe challenged conduct.Dews v. A.B. Dick Cp231 F.3d
1016, 1021 (6th Cir. 2000). Riley does not allelgat the evidence demonstrating these
reasons has no basis in fact. Instead, she attempts to show pretext by presenting evidence
that PNC’s proffered reason did not actuallytivette Richert’s treatment of Riley and was
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insufficient to warrant her termination. Tocseed on this claim, a plaintiff must present
evidence that employees nottire protected class “were niged even though they engaged
in substantially identical conduct to thathich the employer contends motivated its
discharge of the plaintiff.”Peters v. Lincoln Elec. C0285 F.3d 456, 471 (6th Cir. 2002).
In determining whether the pldifi has offered sufficient eviehce that similarly-situated,
non-protected employees were teghmore favorably, the Sixt@ircuit instructs courts to
identify the appropriate comparable group of employeesthed determine if there is
evidence to support the assertion that therakfet treated these employees better than it
treated the plaintiff because of the plaintiff's age or genéecegovich 154 F.3d at 350. A
plaintiff must “demonstr& that he or she is similarlytgated to the non-protected employee
in all relevant respects.Id. at 353. The comparable empé®gs must hav&dealt with the
same supervisor, have been subject to tmeesstandard and have engaged in the same
conduct without such differentiating or mitigagi circumstances that would distinguish their
conduct or the employer's treatment of them for itId. at 352 (citing Pierce v.
Commonwealth Life Ins. Gat0 F.3d 796, 801 (6th Cir. 1994)).

Riley compares her positi with the following PNC eployees: Jeremy Brooking,
April Phillips, Nancy Porter, Brandon Cresmd Kim Thornton. [Read No. 36] Riley
“need not demonstrate an exact correlatrath the employee recang more favorable
treatment” to be considered similarly-situatedicegovich 154 F.3d at 352. However, she
and the employee must be similar in “all relevant aspectd.”at 352. The analogous
employee must have engaged insaat “comparable seriousnessClayton v. Meijer, Ing.
281 F.3d 605, 611-612 (6th CR002). Much of Riley’s evidare cannot be considered on
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summary judgment becausasiinadmissible hearsaysee Schering-Plough Healthcafe’6

F.3d at 927 (“Hearsay evidence may notcbasidered on summajudgment.”);see also
Quinn-Hunt v. Bennett Enterdnc., 211 F. App’x 452, 458 (6tiCir. 2006) (excluding
inadmissible hearsay evidence regarding coaigar employees on sunary judgment).
Regardless, even considering the hearsayimieny, Riley fails to identify a similarly-
situated individual.

Jeremy Brooking is a 33-yeald male. [Record No. 32; p. 14] He replaced Riley
as branch manager at the Richmond Roa@ Riien her employmentas terminated. Idl.]
However, Riley does not dispute that Browk was qualified for the position of branch
manager or that he had higlistomer service scoresld.] Brooking’s previous branch
experienced increased salend production numbers werdhis management.ld] at p. 15]
Additionally, Riley fails to provide evidenciat Brooking engaged in the same conduct.
Nothing in the record suggests that Brookindethto submit the required paperwork or that
his branch consistently fell short of its goal$d. pt p. 17] As a result, while Brooking and
Riley held similar positions unddRichert’'s supervision, theris insufficientevidence that
the two were similarly situated.

Riley also alleges that Richert discrimirdheegainst Riley in favor of April Phillips, a
27-year-old female. [Record N86, p. 12] According to Rile Richert always seemed to
be visiting Phillips’ branch. [Record No. 32{8,66] However, Riley admitted that she had
no actual knowledge of how often these visits omlior whether they were more frequent
than visits to Riley’s branch.Id.] Further, Phillips’ branclwas not a driver branch and
therefore her job responsibilities and goalgevsignificantly less than Riley’s.Id]] As
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with Brookings, there is no evidence in the redorduggest that Phillips failed to submit her
required paperwork or that her branch fell lbehon its goals. Thereffe, Phillips and Riley
are not similarly situated.

Next, Riley invites a comparison to Ngy Porter, a 48-year-old female branch
manager. [Record No. 36, p. 15] The Caowtes that Porter is not substantially younger
than Riley; their age difference is only six y&ail he plaintiff suggests that Richert put more
effort into Porter’s branch than into Riley’s. [Record No. 32-3, pp. 67-68] Riley premises
this claim on the basis that Richert previousignaged Porter’'s branch before becoming
regional manager and wizd her former home-branch to succedd. gt 68] However, this
is not a prohibited motive, and Riley does ok this claim to any characteristic protected
under Title VII or AEDPA. Absent somshowing of a connedan, these facts cannot
support a claim of discrimination.

Similarly, Riley compares hgosition to that of 40-yeara Brandon Cress. [Record
No. 36, pp. 16-17] Although Cresgs also a brancmanager, he did nohanage a driver
branch and, as a result, was subject to a lstardard than Riley. [Record No. 32-1, p. 19]
And unlike Riley, Cress completenis PNC certification. I§l.] Although Riley claims that
Cress also failed to submit BN required documentation, Cress admits that Richert placed
him under a corrective action plamilar to Riley’'s. [RecordNo. 36-3, p. 2] Although
Cress’s discipline has not yet led to his termination, evidence in the record suggests that his
performance (unlike Riley’s) improved aftdre implementation of corrective actionld.]

Thus, Cress was neither similarly situated treated more favably than Riley.
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Riley also seeks to draw a comparisorKim Thornton, the teller supervisor under
Riley’s direct supervision. [Record No. 36,74). Riley argues thathornton received more
favorable treatment because Thornton was lyinpansferred to a lower-volume branch,
rather than terminated. [Record No. 32-3, d. The comparison is inapposite. First, Riley
herself complained about Thoonts inexperience and suggested that she be transferred out
of the Richmond Road branch. [Record.8@-1, p. 19] Second;hornton’s position as a
teller supervisor is not comparable to Rilegtsition of branch manageand the two did not
share the same immediate supervisor. Findlhornton was also put on probation after her
conduct resulted in a misbalanced tilld.] This is hardly favorable treatment.

Riley has simply failed to present evidence that any single employee at PNC was a
similarly-situated individual. Specifically, she has not shown that a younger or male branch
manager at a driver branch wghbstantially similar job resnsibilities who failed to obtain
PNC certification and submit regmed documents was treated more favorably. Therefore, the
comparisons invited by Riley ar®t to similarly situated indiduals that can be used in the
McDonnell Douglasanalysis.

Finally, Riley suggests that Richter’silise to hire and promote female branch
managers proves pretextual gender biasecfRd No. 36, p. 18] This unsupported allegation
is inconsequential, as the Cotias no evidence before it oktharious qualifications of the
male and female applicants fibre positions or any details coneeng the selection process.

As the Sixth Circuit has noted, “mere conjectiirat the employer’s explanation is a pretext
for intentional discrimination is an insufficiebasis for denial osummary judgment.”
Peters 285 F.3d at 470. Additionallyhe record indicates that ¢Riert placed at least three
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women in branch manager posns: April Phillips (27), Nacy Porter (48), and Laura
Newcomer (46). [RecdrNo. 32-1, p. 16] In short, ttedlegation has no basis in fact.
V.

Because Riley has failed to present evidesfca genuine issue of material fact that
the decision to terminate her employment \aagretext for age or gder discrimination,
summary judgment igppropriate. Accordingly, it is hereby

ORDERED as follows:

1. Defendant PNC Bank’s motion formmary judgment [Record No. 32] is
GRANTED.

2. Plaintiff Riley’s motion in limine [Record No. 34| BENIED as moot.

3. The pretrial conference and trial previously scheduledv&€ATED and
SET ASIDE.

4. All claims having been resolved, this actio®I$SM I SSED andSTRICKEN
from the Court’s docket.

5. A final and appealable Judgmiehall be entered this date.

This30" day of September, 2014.

Signed By:
Danny C. Reeves DC,Q
United States District Judge
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