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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
UNITED STATES OF AMERICA, )
)
Plaintiff, )

) No. 5:13-CV-265-REW
v, )

) MEMORANDUM OPINION AND
$64,495.00 IN UNITED STATES ) ORDER
CURRENCY, )

)

Defendant. )

kkk kkk kkk kkk

The Court considers Plaintiff's motion for summary judgment. DE #23 (Motion).
Claimant, Martha Alday-Montanez, mnded in opposition (DE #26), and Plaintiff
replied. DE #27 (Reply). For theasons stated herein, the CADENIES Plaintiff's
motion (DE #23). The Government has fdite justify summary judgment under the
applicable Rule 56 standards.

I. Relevant Factual and Procedural Background

On August 21, 2013, the United States filed a verified comglaim@mto obtain
forfeiture of $64,495.00 pursuant to 21 U.S§@81(a)(6). DE #1 (Complaint). The
complaint, supported by an affidavit from BHFO Matthew J. Dawkins, alleges that
the currency “was furnished or intended®furnished in exchange for controlled
substances, was proceeds traceable to suekdrange, or was intended to be used to
facilitate the illegal sale of narcoticdd. at 2 6. Specificallythe United States alleges
that the money was used by Luis M. Enrigteefacilitate marijuana trafficking or was

proceeds of same. The Clerk issued the waharrest in rem (DE #3), which the
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United States Marshals Service executed on September 9, 2013. DE #4 (Warrant Return).
Alday-Montanez, by counsel, answeted Complaint on October 28, 2013, tendering
also a verified claim. DE #5 (Answer); DE #6 (Verified Claim). Following a discovery
period, the Government filed the instant motion.

Per TFO Dawkins'’s affidavitthe investigation begawhen a confidential
informant with the Lexington Police Departmeald Detective Curtsinger that he (the
Cl) had been to Enriquez’s farm and that Bueiz stored marijuana in his barn. DE #1-4
(Dawkins Aff.) at 51 9. Later, in December 2012, thetGld Versailles Police Officer
Costigan that he (the CIl) was preserEmtiquez’s home when aitt-party purchased a
10-pound block of marijuana from “Luisld. § 10. Police surveilled the residence,
though they eventually terminated surveillam@cause of Enriquez’s alleged sensitivity
to surveillance effortdd. 1 11.

Per the affidavit, on March 24, 2013w&nforcement in Longview Texas
received reports of an abandoned white Fpac#-up truck parked on the street. By the
time police officer Jason Hampton respondbd,vehicle had been parked there for
several hours. Hampton smelled marijuapan approaching the vehicle. A probable
cause search of the truck revealed appnaxely 20 pounds of marijuana in a black
plastic bag behind the driver’'s seat; offeeecovered an additional 66 pounds from a
plastic container in the truck bed.|Abarijuana presented in 1-pound blodkk.q 12.

The truck was registered to Luis Enriquez, P.O. Box 3813, Midway, Kentucky, 40347,

! The later affidavit from Versailles PDet. Ford, tendered with the Government's
motion, sets forth a similar narrative. DE #28Ford Aff.). The ©urt discusses details
of that affidavit in the analysis section.



bore license plate number 350 LGS, and wee same vehicle Kentucky officers
observed at Enriquez’s Midwagsidence during surveillandd. § 13.

Based on the totality dhe investigation, officerSom the Versailles Police
Department obtained and exealtestate search warrants&4 W. Leestown Road, the
residence of Luis Enriquend Martha Patricia AldaMontanez, on March 26, 20118l.

1 7. As a result of the search, agesgtized $64,495 in United States currehéy,
handguns, 10 rifles, and approximately 12.4 grams of marijush®fficers arrested
Enriquez and charged him with violations of state lawOfficers also recovered an
empty box for a digital scalend an empty box for gallon-sidelastic bags in a “burn

pile” behind a shed behind the resideridey 8. Within the shed, agents found “a cutting
device with a spool of pléis stretch wrap,” which TFO Dawkins associated with
packaging large quantiseof marijuana. A search ofelkitchen area and carport revealed
ledgers with names and suspected drug weitshts.

During an interview with law enforcemerienriquez allegedly advised officers
that the money came from accounts thaitéthBank had closed due to Enriquez’s
undocumented statuigl. § 15. He further indicated tha, light of his immigration
status, he was unable to open an accauatdifferent financial institutiond.

Federal authorities eventually chargedigmez with a violation of 18 U.S.C. §
922(g)(5)(A), or possession of a firearm by an illegal alien. Enriquez ultimately pled

guilty to the charge, and Chief Judgdd¥eell sentenced him to 24 months of

2 Agents recovered the currency from a varigtjocations: inside a beverage cooler at
the back of the house; inside a baby wipesaiost in a child’s room; inside a diaper bag
and Enriquez’s wallet; and inside clatbi($40,000 was bundled/vmeed and concealed
inside a sweatshirt pouch in the hall clometl $10,610 was concealed in a pocket in
men’s cargo pants in the masbadroom closet). DE #1{#awkins Aff.) at 7  14.

3 Agents discovered the 12.4 gramsradrijuana in a kitchen drawed.



imprisonment. Enriquez also forfeited his interest in a number of identified firearms and
ammunition.See generally United StatesAoherica v. Luis Manuel Enriquez:13-CR-
76-KKC-REW (E.D. Ky.). Neither state norderal authorities convicted Enriquez of a
controlled substance violation relaito the instant investigation.

This civil forfeiture action targets éhmonies seized during the March 26, 2013
warranted residential seardplaintiff now seeks summajydgment, and the motion is
ripe for review.

Il. Standard of Review

A federal civil in rem forfeiture actiodraws from several procedural sources.
The claim origin is statutgr(in this case, 21 U.S.C.831(a)(6)) and CAFRA, 18 U.S.C.
8§ 983). The particular framework of the emded Supplemental Rules for Admiralty or
Maritime Claims and Asset Forfeiture #ans governs specific pleading and claim
mechanics. However, the federal rules generally continue to apply except where
inconsistent with the Supplemental Rul&ee United States v. $50,800.00 in U.S.
Currency No. CV-10-2004-PHX, 2011 WL 2434225, dt (D. Ariz. June 16, 2011)
(“Federal civil inremforfeitures are governed by the FealeRules of Civil Procedure.”);
see alsd@Supplemental Rule G(1) (incorporating ass$uring that “Federal Rules of Civil
Procedure also apply” to forfeiture actiomsrem except to extent the Supplemental
Rules “address an issue.Qnited States v. $8.221,877.16 in U.S. Currerg&30 F.3d
141, 159-50 (3d Cir. 2003) (“The Civil Rulestiefore also apply to in rem proceedings,
but only to the extent that they are natconsistent with’ the Supplemental Rulesl.]”).
Thus, the summary judgment mechanics of Fepply to (and in conformity with) the

specific substantive steps of a CAFRA actiBee, e.g., United Sest v. 939 Salem St.,



Lynnfield, Mass.917 F. Supp. 2d 151, 154-55 (D. Mass. 2013) (“Summary judgment
may be entered in an rem civil forfeiture action wherehe moving party satisfies the
familiar Rule 56 standard.”).

Pursuant to Federal Rule of Civil Procedure 56, a court shall grant summary
judgment “if the movant shows that therenis genuine dispute as smy material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A
reviewing court must construe the evidencd draw all reasonable inferences from the
underlying facts in favor of the nonmoving pariatsushita Elec. Indus. Co. Ltd. v.
Zenith Radio Corp.106 S. Ct. 1348, 1356 (198&)ndsay v. Yatess78 F.3d 407, 414
(6th Cir. 2009). Additionally, the court may not “weigh the evidence and determine the
truth of the matter” at the summary judgment st@gelerson v. Liberty Lobby, Incl06
S. Ct. 2505, 2511 (1986).

The burden of establishing eéhabsence of a genuinespute of material fact
initially rests with the moving partyCelotex Corp. v. Catrettl06 S. Ct. 2548, 2553
(1986) (requiring the moving p& to set forth “the basifor its motion, and identify([]
those portions of ‘the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if anywhich it believes demonstrate an absence of a
genuine issue of material factljndsay 578 at 414 (“The party moving for summary
judgment bears the initial burden sifowing that there is no materiasue in dispute.”).

If the moving party meets its burden, the dam then shifts to the nonmoving party to
produce “specific facts” showing “genuine issue” for trialCelotex Corp.106. S. Ct. at
2253;Bass v. Robinsgrl67 F.3d 1041, 1044 (6th Cir. 1999). The Rule “mandates the

entry of summary judgment . . . against aparho fails to make a showing sufficient to



establish the existence of an element egdetat that party’s case, and on which that
party will bear the burdeof proof at trial.”Celotex Corpat 106 S. Ct. at 2552. If the
movant bears the burden of persuasion af titlaat party must support its motion with
credible evidence—using any of the materggdscified in Rule 5@&)}—that would entitle

it to a directed verdict if not controverted at tridd” at 2556 (citation omitted) (Brennan,
J., dissenting)see also Arnett v. Myer&81 F.3d 552, 561 (6th Cir. 2002) (noting that,
when the movant also bears the burden o$ymesion at trial, thenoving party’s initial
summary judgment burden is “higher in thatmust show that the record contains
evidence satisfying the burden of persuasimh that the evidence is so powerful that no
reasonable jury would be free to disbeliat’g (citation and irternal quotation marks
omitted).

A fact is “material” if the underlying sutemntive law identifieghat fact, or the
element it concerns, as criticAlnderson 106 S. Ct. at 2510. Thus, “[o]nly disputes over
facts that might affect the outcome thie suit under the governing law will properly
preclude the entry of summary judgment. Factual disputes that are irrelevant or
unnecessary will not be countedd. A “genuine” issue exists if “there is sufficient
evidence favoring the nonmoving party for a jtwyreturn a verdict for that partyld. at
2511; Matsushita Elec. Indus. Gol06 S. Ct. at 1356 (“Where the record taken as a
whole could not lead a rationaler of fact to find for thenon-moving party, there is no
‘genuine issue for trial.”) (citation omitted). Such evidence must be suitable for
admission into evidence at tri8alt Lick Bancorp. v. FDIC187 Fed. App’x 428, 444-45
(6th Cir. 2006). That is, the Court only considers information if a litigant could properly

present it in a form that wadibe admissible at trial.



Under the Civil Asset Forfeiture Refa Act of 2000 (CAFRA), 18 U.S.C. § 983,
the United States must establish by a prep@re of the evidence “that the property is
subject to forfeiture.1d. § 983 (c)(1). In making its casae Government can rely on
evidence uncovered after filing the complaldt.8 983(c)(2). For any property the
Government contends “was used to commiegilitate the comnssion of a criminal
offense” or “was involved in the commissionatriminal offense,” it must additionally
establish a “substantial connectionvieeen the property and the offenskel’§

983(c)(3)? The Government can prove a substmonnection by either direct or
circumstantial evidencélnited States v. $291,828.00 in U.S. Curresx36 F.3d 1234,
1237 (11th Cir. 2008). The Unit&tates “need not prove thiere is a substantial
connection between the property and apgcific drug transaction. Instead, the
Government may prove more generally, based totality of the circumstances, that the
property is substantially connedtto narcotics trafficking.United States v. $22,173.00
in U.S. Currency716 F. Supp. 2d 245, 250 (S.D.N2Q10) (citation and internal
guotation marks omitted}ee also United States v. $118,170.00 in United States
Currency 69 Fed. App’x 714, 717 n.1 (6@ir. 2003) (unpublished).

CAFRA prohibits forfeiture of an infra@nt owner’s interest in the property. 8
983(d)(1). A claimant, placed in a positito respond, bears the burden of proving
innocent ownership by a preponderaride.If the property existed “at the time the

LE T4

illegal conduct giving rise ttorfeiture took place,” “innocdrowner” is defined as an

* Per the CAFRA language, the added regméret does not apply to the extent the
Government pursues a proceeds theBee United States v. $118,170.00 in U.S.
Currency 69 Fed. App’x 714, 717 n.1 (6th Cir. 2003) (“[T]he Government need not
prove a substantial connection to a spedfiug transaction whahadvances a drug
proceeds theory.”).



owner who “did not know of the conduct givinge to the forfeitug” or “upon learning
of the conduct giving rise to the forfeitudid all that reasonably could be expected
under the circumstances to terati@ such use of the propertyd: § 983(d)(2)(A).

The Court must assess, then, whethetlhiged States has met its initial burden
under CAFRA and Rule 56, by demonstratingttfnere are no genuine disputes of
material fact as to the basic forfeitability of the r&&e939 Salem St917 F. Supp.2d at
155 (describing “procedural pavane” of CA&KRummary judgmerdnd phrasing initial
burden as showing “that thegmerty at stake is subject ¢ovil forfeiture”).

lll. Analysis

The Government argues that the tityabf the circumstances unquestionably
proves by a preponderance that the $64,495.G3a¢ iis either the proceeds of or was
used to facilitate drugdfficking. DE #23 (Motion)see alsdE #1 (Verified
Complaint). Specifically, the United States aands that the Affidavit from Versailles
Police Detective Keith J. Forfdthe items seized during the warranted search, Claimant’s
responses in discovery, and the full bakaof the record suffice to establish by a
preponderance that the res at issue eitherttteid or is the procesaf drug trafficking.
Claimant denies that summary judgment is appropriate, furthegrating that evidence
of legitimate income source and innocent owhigrpreclude relief to the Government at
this juncture. DE #26 (Response). Alday further alleges thatdbe €hould disregard

Detective Ford’s affidavit on hearsay grounids.

> The United States switched from relyingDawkins (for the Complaint) to relying on
Ford (for the motion). The change has litttgact on the analysis, but the Court focuses
on Ford.



1. Under Rule 56, the Court disregards DeteetFord’s affidavit to the extent it
contains hearsay and/@econd-hand information.

In support of its motion, the United States submits an affidavit from Versailles
Police Detective Keith J. Ford. DE #23-5. Th#tdavit relays vawus details about the
underlying investigation, only a small portionwatich reflects Detective Ford’s personal
knowledgeld. Other information is second-hand, andst of the affidavit is plainly
inadmissible hearsay.

The Sixth Circuit has not yet expresdletermined, post-CAFRA, whether the
Government may rely on hearsay to jusfdyfeiture. Per the Fifth Circuit, the United
States can no longer rely on hegrgacivil forfeiture proceedingsSee United States v.
$92,203.00 in U.S. Currenc§37 F.3d 504, 508-10 (5th Cir. 200R); at 510 (“We
therefore agree with the loweowrts that have directly adesed this issue and hold that
courts may no longer rely on hearsay (abs@nexception to the hearsay rule) when
deciding the merits of a ciMiorfeiture proceeding broughinder CAFRA. Instead, any
affidavits submitted by the parties must be based on personal knowledge.”). Other courts,
relying on$92,203 in U.S. Curren¢yave adopted this approa8ee United States v.
Sum of $185,336.07 U.S. Currency Seized from Citizen’s Bank Acct. L7IN0396~3d
189, 198 n.8 (2d Cir. 2013)nited States v. $45,000.00 in U.S. Currendy. 2:12-CV-
181-KS-MTP, 2013 WL 5423957, at *3 (S.D. MiSept. 26, 2013) (“Post CAFRA, the
Government may not rely on hearsay evidanagbtaining forfeitureand any affidavit
submitted by either party must based upon personal knowledgesgg also United
States v. Currency, U.S., $147,9004080 Fed. App’'x 261, 264 n.2 (“Given that courts
routinely permitted hearsay evidence in fatfee proceedings prior to CAFRA, and only

one appellate court hagmicitly recognized thatéarsay evidence is no longer



admissible following CAFRA, we cannot haddmission of the evidence to be plain
error.”). But see United States v. $291,828.00 in U.S. Currés8/F.3d 1234 (11th Cir.
2008) (relying on a pre-CAFRA case to pédrthe Government’s use of hearsay).

The Government does not really argue that it can rely on hearsa§92203
convincingly makes the case that uppingpheof burden from probable cause (an area
where courts traditionally consider hearstaya preponderance stamddthe typical civil
case persuasion burden), alonghvether textual comparatanguage analysis, compels
exclusion of hearsay. Plaintiff, citing sevedatrict court cases, defends the affidavit as
proper.SeeDE #27 (Reply) at 3-4. Specifically, tl@&vernment contends that the Court
can consider the affidavit if the hearsay information contained therein would be
admissible if the witnesses themselves were to testify atlttiadnd, per Plaintiff, “Det.
Ford’s affidavit sets out information obt&d in his investigeon which would be
admissible at trial.1d. at 4. Thus, per the Government @ffidavit offers proof that
would, at trial, be admissible and thus carcbesidered here. As to the Ford affidavit,
the Court almost entirely disagrees witk firemise under Rule 56 and the Federal Rules
of Evidence.

Federal Rule of Civil Procedure 56(c)¢éjuires an affidavit based on personal
knowledge:

An affidavit or declaration used t®upport or oppose a motion must be

made on personal knowledge, set out facts that would be admissible in

evidence, and show that the affiant or declarant is competent to testify on
the matters stated.

Fed. R. Civ. P. 56(c)(4see Mitchell v. Toledo Hos®64 F.2d 577, 584-85 (6th Cir.

1992) (district court properly disregarded affidavit submitted in opposition to summary

10



judgment that was not based on personal kndgdeand did not set forth “facts” that
would be admissible into evidence).

The Court has carefully parsed all oéthord affidavit. DE #23-5 (Ford Aff.).
Almost none of it reflects, at least in the four cornertheftext, personal knowledge of
the affiant. The affiant does not gerigraver personal knowledge. Assessing the
content, the Court would discern that Faaually observed certain limited facts related
to surveillance ( 2), and vehicle particuléff&/, including sightinghe Ford truck on the
property). He spoke with law enforcemertrfr Texas (Y 8) and the local bank (f 11),
and he heard from witness Mays ( 12).widwger, the critical facts in those latter
paragraphs are what the person speaking it fetated, and Ford himself does not have
personal knowledge of that cont&nindeed, all or virtually lafacts in the affidavit that
even arguably suggest trafficking — and certaallyacts that direty allege involvement
in marijuana distribution — are outside thersonal knowledge of the affiant. This
includes all Cl information, the Texas ajiions, search details, Costigan/Melton
information, and the history alleged in the Mays proffer.

The Court refuses to consider, undex Rule 56 rubric, the content of the
affidavit to the extent it feects lack of personal knowledgd his dovetails with the
hearsay analysis. A Rule 56 affidavit mustlfapresent evidence that will be admissible
at trial. The Government here may be able to get the substancecdfitia proof in, but

it surely will not be through Ford as a wisse The Texas officer, or Cl, or Costigan, or

® Thus, while Ford properly avers what he knows, the secondary declarant’s statement
still must find a supporting hearsay exception.

" The Dawkins affidavit, which purports by iterms only to reach the level of probable
cause, has similar vulnerabilities. Dawkiikely has no germane personal knowledge at
all, premised on the affidavit language.

11



Mays could testify and probabfgcilitate the various proobut Ford as conduit reflects
hearsay at every turn. The Rules of Evidenoeld not let Ford testify to the content of
the affidavit, almost all of which clegris hearsay under Rule 802. The Court cannot
rely upon inadmissible hearsay as a $&si a summary judgment decisioBee
Alexander v. CareSourcg76 F.3d 551, 558 (6th Cir. 200@Hearsay evidence . . . must
be disregarded.”) (internal quaitan marks and citation omittedynited States v. One
1973 Chevrolet Impalg640 F. Supp. 2d 993, 998 (W.D.nre 2009) (rejecting hearsay
evidence as forfeiture basis: “The Goveent does not indicate under what hearsay
exception the assertion might be admissiblesisuch an exceptiaeadily apparent to
the Court.”). As stated i$92,203

We therefore agree witheéhower courts that hawdirectly addressed this

issue and hold that courts may tanger rely on heaay (absent an

exception to the hearsay rule) when dew the merits of a civil forfeiture

proceeding brought under CAFRA. leat, any affidavits submitted by

the parties must be dad on personal knowledge
$92,203.00537 F.3d at 510.

To the extent the United States reliedmited States v. 3402 $3Street West
178 Fed. App’x, 946, 948 (11th Cir. 2006), thate cites pre-CAFRA law for the
proposition that hearsay is prop8ee also United States v. 2004 Blue Lexus GX4@0
C08-5084BHS, 2008 WL 2224308, at *3 (W\Wash. May 27, 2008) (involving court
assessment of motion to strike affidaviaalissing alleged observed facts and law
enforcement expertise in contextabdimant’s partial summary judgment motion).
Plaintiff's reliance ornited States v. $70,150.00 in U.S. Currer§09 WL 3614871,

*3-*6 (S.D. Ohio Oct. 28, 2009), is also misplaced. In that case, the Government

established very specific egptions to the hearsay rufee id(finding admissibility of

12



hearsay statements under the exceptions forgréadords and invegfative reports in
Rule 803(8), (22)). The United States simgbes not establish that, on the strength of
this affidavit, the information contained withFord’s affidavit would be admissible at
trial.

The Government’s lone argument at getting around the hearsay problem is the
residual exception of Rule 807. That is a H&dry; Rule 807 is not nearly so broad. The
United States cursorily, and citing no casefgresmces the exception as a panacea here,
presumably because law enforcement alomeggihe alleged proof credibility. FRE 807
can except a hearsay statement, even if the statement is not otherwise covered by an
express hearsay exception [as caorgdiin Rule 803 or 804, if:

(1) The statement has equivalemircumstantial guarantees of

trustworthiness;

(2) it is offered as evidare of a material fact;

3) it is more probative on the point for which it is offered than any
other evidence that the proponear@n obtain through reasonable
efforts; and

(4) admitting it will best serve the purposes of these rules and the
interests of justice.

Fed. R. Evid. 807(a). Under subsection (bg, phoponent must give notice of the party’s
intent to offer the statemend. at (b).

Under the Government’s theory, the infation is “probative and inherently
reliable because it was obtained during therse of investigabin by a law enforcement
officer. Moreover, the claimant is not dispg the truth of the matter asserted and has
offered no evidence to refute the officer’s répdherefore, the intests of justice are
best served by the Court’s considerationhis statement.” DE #27 (Reply) at 4-5.

The United States fails to justify dmation of Rule 807. The hearsay-laden

affidavit plainly would be a less probativetiio of evidence than direct testimony from

13



the underlying declarants. This implicatgé8x Further, while the Court does not
necessarily question Det. Fésdeliable recitation of wét he has heard, that adds

nothing to the credibtly of the underlying declarants'hus, the Government has not
established required “equivaliecircumstantial guaranteestrustworthiness” under

(a)(1). It would not be in #nbest interests of justice meake a ruling of consequence

built on hearsay, particularly when the United States has access to, and can present for
assessment at trial, witnesses with personal knowledge about the material facts in the
case.

B. The Government has not establishdxhsis for summary judgment — the res is
not forfeitable as a matter of law on this record.

On the current record, which includes the limited nature of Detective Ford’s
affidavit, summary judgment is not apprigte. Simply put, the Government has not
shown an absence of factual issues as to forfeitability of the res.

The majority of Plaintiff's proof is citemstantial. This can be appropriate under
CAFRA, but fails here. Detective Fordrpenally conducted suedlance of Enriquez
and his residence, noting that Enriquezréfally watched for followers.” DE #23-5
(Ford Affidavit) at 2 § 2. Further, on oecasion, Enriquez pulled over, exited his
vehicle, and examined his tires, as agxetwhile allegedly eyeing the road for
surveillanceld. While perhaps suspicious, nothing in Enriquez’s observed behavior
suggests direct tigs trafficking.

At best, the United Statestablishes probable cause, premised upon the state
search warrant and warrant affidavit ahd Woodford Circuit Court indictmertteeDE

#23-9 at 66-77. The state indictment, latenussed in lieu of federal prosecution,

14



charges possession of drug parapHexr@and possession of marijuand. at 66-67. The
search warrant, issued on March 25, 2013, ptsgorfind probable cause to search for
“‘marijuana, . . .. monies . .. .or any dpayaphernalia which magnd to indicate the
illegal possession of, illegal use of or the illegal traffigkin a controlled substance as
defined by the [KRS].1d. at 71. These materials alone,igfhClaimant herself produced
in discovery, but the Plaintiff filed in suppaf the instant motiorfall well short of the
applicable Rule 56 burden.

To be sure, the financial records are nahaut suspicion. The res at issue is just
under $65,000. La Chiquita Grocery Store’s2@g&ar-to-date earnings as of April 30,
2014, were -$10,269.83. DE #23-4 (La Chigliteome Statement). Further, law
enforcement seized $11,564.78 in cashier’'s checks during the March 2013 Search.
DE #23-9 (search inventorydee alsdE #23-6 (cashier’s checks). Enriquez’s 2011
1099s show total earnings of $16,280.75. DE-#ZB099s). The Court does not view
these records in a vacuum, however, andstitat law enforcement searched the
residence and seized the cash in early 2018 ré&tord is silenbn La Chiquita’s 2013
earnings as well as Enriquez’s 2012 and 20090s. Although an insufficient amount of
legitimate income can, in combination withhet factors, be inadequate to explain a
significant cash seizure and thus theoreticallyrant summary judgment, such is not the
case here. The full financial record imply unknown; the Government did not submit
sufficient information for the Court to infer a lack of legitimate income so@tedJnited
States v. $118,170 in U.S. Curren69 Fed. App’x 714, 717 (6th Cir. 2003) (citing as a
factor in affirming summary judgment te&aimant’s “sketchy financial history,”

including tax returnshowing disproportionately low e@ngs relative to the amount of

15



cash seizedkee also $147,900.0850 Fed. App’x at 264 (“Finally, Bailey has no
reported income or work histy that could explain therige amount of currency in his
possession.” (citation omitted)).

Additionally, and undercutting any inferes the Court might make about the
financial documents, Claimant testifieddeposition that th#§64,495 seized belongs to
her. DE #23-2 (Claimant Depo.) at 7 (“Q.eAyou claiming the sixty-four thousand four
hundred and ninety-five dollal®longs to you, the money that was seized by the Law
Enforcement? A. Yes.”). Further, she icatied that she gendlyastored her money
wrapped in thousand dollar bundl&s.at 9 (“Q. In the money that was seized do you
know that there were several amountthef money wrapped in one thousand dollar
bundles? A. Yes. Q. Do you generally stpoeir money in that manner? A. Yes.”).

Per Alday, approximately $40,000 of the seized funds was from Enriquez’s (and
her) businesdd. (“Q. In response to your requdst admissions you stated that the
money found in the hall closet, the forhptisand dollars, approxitedy forty thousand
dollars in the hall closet, diyou state that the money wiasm Luis Enriquez’s business
of work that he was doing? A. Yes.”ghe further denied that the money belonged solely
to EnriquezSee id(“Q. Did this money belong to Luis Enriquez? A. Exactly to Luis,
no.”). Per Alday, at least $10,610 of the funds came from the kioet.10;see also id.
at 17 (“Q. Let me ask you, where did the money, the money that Law Enforcement
seized, where did that money come from? Ae $tore. Q. The storahich store? A. La
Ciquata.”). Some, if not “most” of the money titularly belonged to Enriquez from either

the store or his work in mechanics, towing, or tobatttat 25. 2012 store figures, a

16



period of ownership transitn but likely joint operatiorsuggest positive net cash
generation. DE #23-9 (2012 LaChiquiteome Statement) at 10.

The Court does not question the suspiadf the United States, and a properly
supported showing by the Government likelyl @mplify the concerns and may rule the
day. However, with the drug-related portiarighe affidavit stricken, the United States
simply has not made the first-stage showmthe case. To be entitled to summary
judgment, the Government must first show aseslce of material fact questions as to the
basic forfeitability of the res. The affid@Wimitation drains the record of all competent
drug-specific proof. Failure to cross thersuary judgment initial hurdle is fatal to the
motion of the United StateSee $92,203.0%37 F.3d at 510 (striking hearsay-based
affidavit in summary judgmemontext and noting: “Without Agent Pena's affidavit, the
Government is left with no admissible evidence in support of its motion for summary
judgment and has not established that it igledtto a judgment diorfeiture as a matter
of law.” (footnote omitted))id. at 507 (addressing Govenent’s initial burden as
movant for summary judgmeirt forfeiture context)$174,206.00320 F.3d at 662
(noting that respondent faces burden onlynifted States succeeds initially: “[i]f the
government meets its burden, it will prevailless the claimants introduce evidence to

support their case.®.

® The Court makes a few additional obsexvasi The Government spent virtually its
entire reply focused on discussion of the dodf siiirst, the evidence of the sniff result
is, again, hearsay. Further, nothing in the reaohy way substanties the reliability of
the involved canine. Finally, the brief's dission targets a narcotics positive and the
issues relating to cocaine detection; the €striesses the precision needed in assessing
summary judgment — the theory is onev@rijuana trafficking by Enriquez, so the
relevance of the cocaine discussion is questionable here.
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C. Claimant has, for the purposesafmmary judgment, established standing.

A claimant in a civil forfeiture actiobears the burden establishing standing.
United States v. 1978 Cessna Turbo,2l&? F.3d 919, *3 (6th Cir. 1999) (table). Article
[l standing requires “a colorable ownership, possgssopsecurity interest in at least a
portion of the defendant propertyd. (quotingUnited Sates v. $515,060,4152 F.3d
491, 497 (6th Cir. 1998)). Here, Alday must &ich a facially colorable interest in the
seized property.”ld. (quotingUnited Sates v. $515,060,4152 F.3d at 497). She may
prove her interest by demonstrating either tlat ownership, controtijtle, [or] financial
stake.” Id. (quotingUnited States v. One 194%0glas C-54 (DC-4) Aircrafto47 F.2d
864, 866 (8th Cir. 1981)). At the summary judgment stigee issue is whether “a fair-
minded jury’ could find that the claimahad standing on the evidence presented.”
United States v. $133,420.00 in U.S. Curre®2 F.3d 629, 638 (9th Cir. 2012)
(quotingLiberty Lobby, Ing.106 S. Ct. at 2512).

Here, Enriquez and Alday have been melationship for approximately 10 years
and have cohabitated at the Midway addriessapproximately 8 years. DE #23-2 (Alday
Depo. Tr.) at 4. Although not marrietthey have three children togethiet. Alday, the
owner of La Chiquita since Janua913, has worked there for three yeddsat 5, 25.

She variously described the cash as thepte’'s savings over a lengthy period, DE #23-2

(Alday Depo.) at 24, as related teethtore the couple owned and operaitkcat 10, 17,

® The Court limits its discussion to Articlg standing and doesot discuss statutory
standing; the United States questionsawaership interest of Claimant, not her
compliance with statutory claim mechanics.

10 At trial, Alday must, undeCAFRA, demonstrate her owrs&ip within the meaning of
the statute. CAFRA defines “owner” as afpon with an ownehgp interest in the
specific property sought to be forfeited¢linding a leasehold, e mortgage, recorded
security interest, or valid assignment ofamership interest.” 18 U.S.C. § 983(d)(6)(A).
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21, and as related to Enriquez’s other watkat 25-26. Her verified claim attributed
the funds to the business. @& (Verified Claim). Certainly, the funds were in her home
and in her possession, custody, and conffbkere undoubtedly are substantial questions
about her rights to and the source of the cashatahiis stage, theecord proof shows at
least a colorable claim to a significant portioriledf res. If, in fact, the funds were jointly
saved by the couple and/or result from thatjownership or operation of the business —
something that a factfinder will assess — thdatay properly has standing as a claimant
before the Court: The Court further notethat there is a gaperiod between Enriquez’s
nominal ownership and Alday’s, when the staray have generated funds and been held
as a partnership. The 2012 earnings shaignificant potential net cash produBiee
DE #23-9 (2012 LaChiquita Income Statemextt]0. This simply indicates that there
are questions over res originatiand Alday’s relative rights.

IV. Conclusion

For the reasons stated herein, the CDEMNIES Plaintiff’'s motion for summary
judgment (DE #23).

This the 27th day of October, 2014.

Signed By:

| Robert E. Wier 4 p/"

United States Magistrate Judge

" Whether the United States is making thésa standing argument or a failure of

innocent owner defense is unclear. The Coadttrit as a standingsue at this point.

The Government’s failure on the initial summary judgment burden keeps the Court from
reaching the merits of the innocent owner analysis.
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