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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

PATRICIA CAMPBELL, )
)
Plaintiff, ) Civil Action No. 5: 13-408-DCR
)
V. )
)
CAROLYN W. COLVIN, Acting ) MEMORANDUM OPINION
Commissioner of Social Security, ) AND ORDER
)
Defendant. )
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This matter is pending for considerationcodss-motions for snmary judgment filed
by Plaintiff Patricia Campbell and Defenda@arolyn W. Colvin, Acting Commissioner of
Social Security (“the Commissioner”). [RedoNos. 16, 17] Campbell has also filed a
separate motion to remand. €édrd No. 13] Campbell arguésat the administrative law
judge (“ALJ") assigned to her sa erred in finding that shie not entitled to a period of
disability and Disability Insurance Benefits (‘B®1) under the Social Security Act (“Act”).
She seeks reversal of the ALJ’s decision serdand for an award of benefits based on the
ALJ’s alleged failure give proper weight a prior disability determinationDrummond v.
Comm’r of Soc. Secl26 F.3d 837 (6th Cir. 1997). Ftire reasons discussed below, the
Court will grant the Commissner’s motion and deny thelief requested by Campbell.

I
A. The 2012 Deter mination
On August 31, 2010, Campbdiled an application foDIB, alleging a disability

beginning July 15, 2010. [Recoib. 9-1, Administrative Transcript, “Tr.,” at pp. 19, 215—
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16] Her claims were deniaditially and upon reconsideratioTr., p. 19] Campbell, along
with her attorney Stephen Calvert, appedretbre ALJ Ronald Kays on August 4, 2011,
for an administrative hearingA supplemental hearing wasltteon March 15, 2012. [Tr.,
pp. 19, 33-91] An impartial mezhl expert (“IME”) James MHayes, M.D. and vocational
expert (“VE”) Tina Stambaugh, also testifiefllr., p. 19] In a dcision dated May 5, 2012,
ALJ Kayser found that Campbell was not disabledier sections 216(8nd 223(d) of the
Act. [Tr., pp. 19-28]

Campbell was 47 years old at the time ofAld’s decision. [Tr., p. 215] She has a
12th grade high school education and has preljiousrked as a parts inspector, residential
worker, telephone operator, ctary worker, and daycare wer. [Tr. 236, 243-50]
Campbell alleges that she is temger able to work due tarthritis, high blood pressure,
cholesterol, diabetes, andrme damage in her feetS¢eTr., p. 235]

After reviewing the record and considering the testimony presented during the
administrative hearing, the ALJ concludédat Campbell had severe impairments of
“inflammatory arthritis, reflexsympathetic dystrophy of theéght upper extremity, morbid
obesity, and diabetes mellitus with neuropathyhm feet.” [Tr., p21] However, the ALJ
determined that the Claimant retained th&deal functional capacity'RFC”) to perform a
reduced range of light work. [Tr., pp. 22-23pecifically, the ALJ found that Campbell
required “a sit/stand option allowing her to maleout the work stain every 35 minutes to
an hour,” that she was “limited as to pusghiand pulling with the upper extremities and is
limited to no climbing of ropes, scaffoldg)ciladders, and no moreath occasional crawling
and climbing of ramps and stairs,” and that she “has limitations as to exposure to extreme

cold, whole body vibration, concentrated wests, hazardous manbry, and dangerous
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heights.” [Tr., pp. 22—-23] Based on the VEéstimony, the ALJ found Campbell able to
perform her past relevant wods a telephone operator and mdpr. [Tr., p.26] In an
alternative finding, again based on the VE'stiteony, the ALJ found #re were other jobs
existing in significant numbers the national economy th#te Claimant could perform.
[Tr., pp. 26-27]. Accordingl the ALJ found Campbell natisabled fromJuly 15, 2010,
through the date of &idecision. [Tr., p. 28]

B. 2010 Determination

Campbell had filed an earli@pplication for a period dfocial Security Disability
Insurance Benefits on September 3, 2008, claggnthat she was disabled from March 18,
2008. [Tr., p. 96] Following an administratihearing, the ALJ determined that Campbell
was disabled from March 18, 2008 to March 1, 2010, but not theréaffter, p. 104] As of
March 1, 2010, Campbell had returned to full-timark. [Tr., p. 104] During this period of
disability, Campbell had sevemmpairments of: (i) reflex sypathetic dystrophy and ulnar
neuropathy of the right upper teamity; (ii) rheumatoid artttis and osteoarthritis; (iii)
poorly-controlled versus a history of uncomiied hypertension; (iv) massive, morbid
obesity; (v) uncontrolled versus poorly-corligd non-insulin dependent diabetes mellitus;
(vi) fatigue, rule out chronic fatigue; and (vii) a history of a “synovial cyst in the left
popliteal space” (left lower extremity)[Tr., p. 100-01] Between March 18, 2008 and
February 28, 2010, the ALJ asses&€ampbell as having the REE€ perform “a significantly
compromised range of sedentavgrk.” [Tr., p. 101] ALJ Francis determined that Plaintiff

experienced medical improvemess of March 1, 2010, as that was the date that she was

1 The ALJ recounted a number of prior applimasi for a period of disability, disability insurance
benefits, and supplemental secuiitgome that predated the 2008 application. [Tr., pp. 96-97]
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considered to be engaging ubstantial gainful activity. [Tr., @l04] ALJ Francis’s decision
became the final decision of the Commissionesee20 C.F.R. 88 404.955, 404.981,
422.210(a).

.

Under the Social Security Acd, “disability” is defined asthe inability to engage in
‘substantial gainful activity’ because of a dmzally determinable physical or mental
impairment of at least ongear’s expected duration.Cruse v. Comm’r of Soc. Sg&02
F.3d 532, 539 (6th Cir. 2007). A claimant’s So&alcurity disability determination is made
by an ALJ in accordance with “a fivéep ‘sequential evaluation process."Combs v.
Comm’r of Soc. Sec459 F.3d 640, 642 (6th Cir. 2006) (en banc) (quoting 20 C.F.R. 8
404.1520(a)(4)). If the claimant satisfies the ficir steps of the process, the burden shifts
to the Commissioner with spect to the fifth stepSee Jones v. Comm’r of Soc. S886
F.3d 469, 474 (6th Cir. 2003).

A claimant must first demonstrate thsite is not engaged isubstantial gainful
employment at the time of the disabilapplication. 20 C.F.R. 88 404.1520(b), 416.920(b).
Second, the claimant must show that she suffem a severe impairmeor combination of
impairments. 20 C.F.R. 88 404.1520(c), 416.920{djird, if the claimant is not engaged in
substantial gainful employment and has a sewepairment which is expected to last for at
least twelve months and which meets or eqadlisted impairment, she will be considered
disabled without regard to age, educatiand work experience20 C.F.R. 88 404.1520(d),
416.920(d). Fourth, if the Commiseer cannot make a deterration of disability based on
medical evaluations and current work activitydahe claimant has avere impairment, the

Commissioner will then reviewhe claimant's RFC and relevapast work to determine
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whether she can perform her past work. slfe can, she is not disabled. 20 C.F.R.
88 404.1520(f), 416.920(f).

Under the fifth step of the analysis, ifetltlaimant’s impairment prevents her from
doing past work, the Commissioner will consider RFC, age, edaton, and past work
experience to determine whethghe can perform other workf she cannot perform other
work, the Commissioner will find the claant disabled. 20C.F.R. 88 404.1520(g),
416.920(g). The Commissioner has the burden of proof only on “the fifth step, proving that
there is work available in the economy that the claimant can perfoiviiite v. Comm’r of
Soc. Se¢.312 F. App’x 779, 785 (6th Cir. 2009) (quotikter v. Comm’r of Soc. Se@03
F.3d 388, 391 (6th Cir. 1999)).

Judicial review of the denial of a claifor Social Security benefits is limited to
determining whether the ALJ’s findings angpported by substantial evidence and whether
the correct legal standards were appli&bhgers v. Comm’r of Soc. Se486 F.3d 234, 241
(6th Cir. 2007). The substantialidence standard presupposes that there is a zone of choice
within which decision makers can go eitheay, without interferencdrom the court.
McClanahan v. Comm’r of Soc. Sed.74 F.3d 830, 833 (6th Cir. 2006). Substantial
evidence is such relevant evidence as aoredde mind might accept asfficient to support
the conclusion.Richardson v. Peralest02 U.S. 389, 401 (1971Bass v. McMahgr499
F.3d 506, 509 (6th Cir. 2007).

If supported by substantial ewdce, the Commissioner'cision must be affirmed
even if the Court would decide the case diffdgeand even if the claimant’s position is also
supported by substantial evidenc&mith v. Comm’r of Soc. Sgd482 F.3d 873, 876 (6th Cir.

2007);Colvin v. Barnhart475 F.3d 727, 730 (6th Cir. 200Dpngworth v. Comm’r of Soc.
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Sec. Admin.402 F.3d 591, 595 (6th Cir. 200%)asey v. Sec’y of Health & Human Servs.
987 F.2d 1230, 1233 (6th Cir. 1993). In otheords, the Commssioner’s findings are
conclusive if they are supported by stalpgial evidence. 42 U.S.C. § 405(g).

[11.

Campbell argues that ALJ lser's determination in P2 failed to give proper
weight to earlier findings in the 2010 detenation. In 2010, Al Francis found that
Campbell was under a disability froMarch 18, 2008 to February 28, 2010. As part of that
determination, ALJ Francis found thduring that period“claimant retained the residual
function capacity to perform only a significacdmpromised range &fedentary work as
defined in 20 CFR 404.1567(a). [Campbell] had no effective use of her dominant right upper
extremity.” [Tr., p. 101] Likewise, ALJ Frargfound specific severe impairments, but only
for the time period of March 18, 2008 to Febyua8, 2010. [Tr., p. 100] Importantly, ALJ
Francis found that medical improvenieccurred on oabout March 1, 2010.[Tr., p. 104]
Thus, the ALJ’s findings regarding CampbelR$=C and specific severe impairments no
longer applied.

Campbell argues that the 20d6termination is ditled to res judicata effect under
Drummond v. Comm’r of Soc. Set26 F.3d 837, 842 (6th Cil.997) (holding that the
Commissioner is bound by earlier final desrs concerning a claimant’s entitlement to
benefits absent changed circumstanc&ummondand the related acquiescence rulings on
which Campbell relies, however, do not requieef in this instance. ALJ Kayser’s 2012

determination fully complie with the dictates dbrummond The RFC determination and

2 Campbell does not, and cannot, challenge the findiregarlier medical improvement through this
subsequent action because the earlier determination is final.
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severe limitations assessed in 2010 wereci§ipally limited to the time period between
March 18, 2008 and February 28)10. Campbell had returned to work and experienced
medical improvement as of Mzh 1, 2010. “Absent evider of an improvement in
claimant’s condition, a subsequent ALJ isibd by the findings of a previous ALJIY. In

this case, however, there wagdence in the record of mieal improvement, as Campbell’s
condition had improved after helosed period of disabilityreled on March 1, prior to the
issuance of the determination on June 25, 2010.

The ALJ did not make any determination@impbell’'s RFC, severe impairments or
other limitations from March 1,0 forward. Campbell’'s argument ignores the fact that “to
find a closed period of disabilityhe Secretary must find that sdme point in the past, the
claimant was disabled and that, at some latertpo the past, [s]he improved to the point of
no longer being disabled." McGregor v. Comm’r of Soc. Se@012 WL 6949220, at *7
(E.D. Mich. 2012) (citation omitted). MoreaveALJ Kayser expressly considered ALJ
Francis’ June 2010 determir@n throughout his decision. AlLKayser concluded, as does
this Court, that Campbell's “[rJesidual functional capacity as of March 1, 2010 was not
determined by the [ALJ] on Jura®, 2010 because claimant wasritengaging in substantial
gainful activity; thus, there are no prior findings to residual functional capacity that might
be required to be adtgd.” [Tr., p. 23] Campbell wasot found to have a continuing
residual functional capacity as of March 1, 20Hzr condition had improved at that point.

Campbell’'s argument focuses entirely or tL_J’s alleged failure to properly apply
Drummond Campbell’s brief summarizes the mealdi evidence in the record. However,
beyond the summary, Campbell does not relyaoy particular evidence or additional

authority to support her argument thae tALJ's determinatin was not supported by
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substantial evidence. “Issues adverted ta perfunctory mannegnaccompanied by some
effort at developed argumetitan, are deemed waived.’"McPherson v. Kelseyl25 F.3d
989, 995 (6th Cir. 1997) (citations omitted}-urther, substantiakvidence supports the
decision of the ALJ.
V.

The Court having found thateéhALJ Kayser properly appliddrummondand related
case law to the prior disabiligetermination, it is hereby

ORDERED that:

1. Plaintiff Patricia Campbell’'s Motion foSummary JudgmeriRecord No. 16]
and Motion for RemanfRecord No. 13] ar®ENIED.

2. Defendant Carolyn W. Colvin’s Main for Summary Judgent [Record No.
17]1isGRANTED.

3. The decision of Administrative Lawludge Ronald M. Kayser will be
AFFIRMED by separate Judgmearitered on this date.

This 2" day of October, 2014.

Signed By:

B Danny C. Reeves DCQ
United States District Judge




