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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

BROOKDALE SENIOR LIVING, INC., )
et al., )
)
Plaintiffs, ) Civil Action No. 5: 14-098-DCR
)
V. )
)
PAUL S. CAUDILL, in his capacity as ) MEMORANDUM OPINION
Administrator of the Estate of June ) AND ORDER
Holliday, deceased, )
)
Defendant. )

*kk  kkk  kkk  kk%k

This matter is pending for consideratioh Defendant Paul S. Caudill's motion for
relief [Record No. 18] from thi€ourt’s July 10, 2014 orderfRecord No. 9] The Court’s
previous order denied Caudill’'s motion to diss) compelled arbitteon of the underlying
claims, and enjoined Caudill fmo pursuing his claims in the parallel state court actida.] [
The plaintiffs argue that Cailis motion for relief is akin to a motion to alter or amend a
judgment under Rule 59(e) of the FederaleRuof Civil Procedure and that Caudill has
failed to show that his circumstances warraebnsideration of the prior order. [Record No.
19] For the reasons disszed below, the Court will dg the defendant’s motion.

.
On November 19, 2013, Caudiled an action in the Fayte Circuit Court regarding

the care and treatment of Judelliday at Richmond Place Rabilitation and Health Center.
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[Record No. 1-2] On behalf of Holliday'sstate, Caudill alleged negligence, medical
negligence, corporate negligence, violation aflong term care resident’s rights, and
wrongful death against sena entities and individuafs.[Id.]

The state court defendants asserted irr tAeswer that the claims are subject to a
binding alternative dispute resolution agment contained in Holliday’'s residency
agreement. The residency egment was signed on May 16, 20ihe date of Mrs.
Holliday’s admission ito the nursing homeby Mrs. Holliday’s son, Caudill, acting as her
attorney-in-fact. [Record No. 1-1] At thene, Caudill was vested with a general power-of-
attorney (“POA”), with “full adhority to act on [Holliday’s] blealf in relation to all [her]
property and affairs.’JRecord No. 6-1, p. 1]

Three of the nursing home state cadefendants (Brookdale Senior Living Inc.,
BLC Lexington SNF, LLC, and Aerrican Retirement Corporatip filed this action under
the Federal Arbitration Act ("&A”), seeking to compel arbition and enjoin Caudill from
pursuing claims against them in state court. [Record No. 1] Caudill then moved to dismiss
the action, arguing that the Court lacked subfeatter jurisdiction, that the plaintiffs failed
to join an indispensable party, and thae thrbitration agreement was unenforceable.
[Record No. 4] On July 10, 2014, the Coui}: denied Caudill's motion to dismiss; (ii)
compelled arbitration; andiiif enjoined Caudill from purdgng his state court action.

[Record No. 9]

1 The defendants named in that action inclugieokdale Senior Living, Inc.; BLC Lexington
SNF, LLC d/b/a Richmond Place Rehabilitation and Ithe@enter; American Retirement Corporation;
Richmond Place Administrator Jamie Gitzinger; Ricmd Place Director of Nursing Michele Combs;
Richmond Place Assistant Director of Nursing Karen Hatfield; Richmond Place Executive Director Carol
Brinegar; Brookdale Senior Living, Inc. Regiondlinfital Nursing Consultant; and Brookdale Senior
Living, Inc. Division Vice President Fred Ewing (collectively, “the state court defendantd?). [
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On June 30, 2015, Caudill requested rdiiem the order complng arbitration and
enjoining the state court litigation. [Record N&®] Specifically, he argues that this Court
should grant relief because of aitleged “intervening change law” as outlined in the
recently-decided cadeine Tree Villa, LLC v. Brookei612 F. App’x 340 (6th Cir. 2015).
[Record No. 18-1, p. 4]in opposition, the plaintiffs come that the Court should deny the
requested relief because there hasrbno change in aligable law. [Record No. 19, p. 2]

.

“[DJistrict courts havenherent power to reconsiderteniocutory orders and reopen
any part of a case beforetgnof a final judgment.” In re Saffady524 F.3d 799, 803 (6th
Cir. 2008). Requests for reconsideration araegaly construed amotions to alter or
amend a judgment under Rule 59(e)tlé Federal Rules of Civil ProcedifreMoody v.
Pepsi-Cola Metro. Bottling Cp915 F.2d 201, 206 (6th Cir. 199@ge alsdJnited States ex
rel. SNAPP, Incv. Ford Motor Co, 618 F.3d 505, 512 (6th Cir. 2010).

A court’s decision to grant or denylie# under Rule 59(e) is discretionaraNAPR
618 F.3d at 512. However, a motion under Ruleeb® not an opportunity to re-argue a
case. Sault Ste. Marie Tribe of Chippewa Indians v. Englet6 F.3d 367, 374 (6th Cir.
1998). Thus, a court should onlyant a motion for reconsidei@n when there is: (i) an

intervening change in controlling law; (iinewly discovered evidence not previously

2 Some district courts in this Circuit consideotions for reconsideration under Rule 54(b) of the
Federal Rules of Civil ProcedureSee, e.g.Clemons v. Norton Healthcare Inc., Retirement PIsD.
3:08-CV-00069, 2013 WL 5437646, at *2 (W.D. K8ept. 27, 2013). However, the standard for
reconsidering interlocutory ordeusider Rule 54(b) is the same as the standard under Rule EB(e).
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available; or (iii) a need toorrect a clear eor of law or preventanifest injustice.United
States v. Campbell68 F.3d 263, 269 (6th Cir. 1999NAPR 618 F.3d at 512.

An “intervening change in law” meara change in underlying principle€ampbel)
168 F.3d at 269 (holding that an amendmenihéoSentencing Guidelines did not constitute a
change in law because it meralarified the Guidelines angrovided a standard that the
Sixth Circuit already employed). Where awant points to a “new” holding that merely
reflects the basis for the court’s previous ngli there is no intervening change in law.
SNAPR 618 F.3d at 513 (comparing district court’s initial decision with holding and
reasoning of recently-decided case).

In addition, Rule 60(b) of the Federal Rulef Civil Procedure provides that a court
may relieve a party from a final judgment, ordarproceeding where e is: (i) a mistake,
inadvertence, surprise, or exchkaneglect; (i) newl discovered evidenc@ji) fraud; (iv) a
void judgment; (v) satisfaction or dischargetbé judgment; or (viany other reason that
justifies relief. Under the cdteall provision, a district court nyagrant relief where there is a
“change in decisional law, coupled wittome other special circumstanceBlue Diamond
Coal Co. v. Trustees of the UMWA Combined Benefit FAA8 F.3d 519, 524 (6th Cir.
2001). “Such relief, however, should be kgx ‘only in exceptional or extraordinary
circumstances . . . "Cincinnati Ins. Co. v. Byeyd51 F.3d 574, 578 (6th Cir. 1998) (quoting

Hopper v. Euclid Manor Nursing Home, In867 F.2d 291, 294 {6 Cir. 1989)).



[11.

Caudill asserts that this Court should vacate and replace its interlocutory order under
its inherent powers and under Rule 60(b)(6)tlo¢ Federal Rules of Civil Procedure.
[Record No. 18-1, pp. -8] Neither argument is persuasive.

A. I nherent Power

Caudill claims that the recerBixth Circuit decision inPine Tree Villa, LLC v.
Brooker constitutes an “intervening change in latiat justifies relief. 612 F. App’x 340
(6th Cir. 2015). Id., p. 45] However, the plaintiffs argue th&ne Tree Villamerely
affirms pre-existing law, thus, religé not warranted. [Record No. 19, pp-42 The
plaintiffs are correct.

Similar to the present actiorRine Tree Villainitially involved a state court
negligence and wrongful death easgainst a nursing home. 612Mpp’x at *1. The state
court defendants filed an aatian federal court to enforcan arbitration agreement and
enjoin the state court litigationld. Subsequently, the fedéreourt defendant moved for
dismissal under Rule 12(b)(6) of the FederaleRwf Civil Procedure. The district court
granted his motion, finding the arbitration agreement to be unenforceable Rindev.
Beverly Enterprises, Inc376 S.W.3d 581 (Ky. 2012)Pine Tree Villa 612 F. App’x at *1.
On appeal, the Sixth Circuit affirmed the district court’s holding that the agreement was
unenforceable, relying almost entirely Bmg. Id. at *5. The court stated,

Here, the districtaurt properly followedPing's instruction by concluding that

Elfrig’s [power-of-attorney] did not \& Joy Brooker with the authority to

bind Elfrig and her estate to a volang arbitration agreement because the

POA expressly authorized Brooker onlyraake health decisions on Elfrig’s
behalf. The plaintiffs’ chéenge to the district cotlis ruling mischaracterizes
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the POA inPing as more limited thaklfrig’'s POA. They insist that Elfrig’s

POA expressly granted to Joy Brookenimited authority because it provided

her “the maximum power ued law to perform any aston [Elfrig’s] behalf

that [Elfrig] could do personally.” Bsd on that language, they contend that

Brooker was authorized to enter into the arbitration agreement because Elfrig

could have done so. But this argument ignores the fact tha&itigePOA

contained nearly identical languageyigg the attorney-in-fact “full and
complete power and authority to dodaperform any, alland every act and

thing whatsoever requisite and necesdarpe done . . . as [Ping] might or

could do if personally present.”

Pine Tree Villa612 F. App’x at *3 (citing?ing, 376 S.W.3d at 590-91).

The court then addressed cases decided Rittgr reasoning that those cases merely
highlighted the fact thaling was controlling for the arbdtion agreement at issud?ine
Tree Villa 612 F. App’x at *4. Finally, the courbncluded, “[b]Jecause the district court
correctly determined that, undBing, Elfrig’s POA did not authorize Joy Brooker to enter
into the arbitration agreement, it did not ergimanting Carl Brooker’snotion to dismiss and
denying plaintiffs’ motion tacompel arbitration.”ld. at *5.

Becausd’ine Tree Villamerely follows the reasoning &ing, a case decided prior to
the order in the present action, its holding doescoastitute an “intervening change in law”
warranting the relief sought. This case is similabtoted States v. Campbedhd United
States ex relSNAPP, Inc. v. Ford Motor Cowhere the respective casifound no change in
the law. 168 F.3d 263, 269 (6@ir. 1999); 618 F.3d 505,12 (6th Cir. 2010). hCampbel)
the court found that Amendment 439 to thent8acing Guidelines, which provided for a
“reasonably foreseeable” test, did not congtitatchange in law because the Sixth Circuit

already employed such a test68 F.3d at 269. Whil€ampbellis distinguishable from the

present action because it involves a statutory chatsgetionale is applicable here. Similar
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to the amendment itCampbel] the decision inPine Tree Villafailed to change any
“underlying principles.” 168 F.3d at 269. The courPine Tree Villamerely affirmed the
lower court’s decision, relyig on the same Kentucky prelemt. 612 F. App’x at-5.

SNAPPIis even more analogous the present action. ISNAPR the district court
denied a motion to sesside a prior judgmehbecause the plaintiff fatl to comply with the
stringent pleading requirements @i tam actions. 618 F.3d at 508. Subsequent to the
district court’s decisionUnited States ex rel. Bledso,. Comm. Health Systerfi8ledsoe
II") was decided. 501 F.3d 493, 5@ih Cir. 2007). On appeahe Sixth Circuit remanded
so that the district court coutdconsider its prior ruling und@&edsoe 1) but the court came
to the same conclusion, ratg on the same principleSNAPP 618 F.3d at 513.

When the decision was again appealed, ththircuit affirmed the district court’s
holding, reasoning thaBledsoe Il“reaffirmed a preexistinggeneral requirement forqi
tam] claims.” Id. The court of appeals stated that “[flar from being an intervening change in
the law, this requirement formed part of the basis for the district court’s decisionld.. .”
Further, the court concludedatt “[b]Jecause no holding dledsoe llaffected the circuit’s
law on the questions at issue before the distairt, the district court did not abuse its
discretion in holding that its origah rationale . . . still obtained.Id. at 514.

The present action is similar 8NAPPbecause, in both instars;ehe district courts
were asked to reconsidarprior order due to a recently-decided caseSNAPR the district

court reconsidered the pleading requirementgubtamactions, looking aBledsoe 11 618

3 Technically, the district court denied the plaintiff's motion to file a Second Amended Complaint.
Id. at 510. However, the court of appeals constthexlaction as a refusal to set aside a prior judgment
under Rule 59(e)ld. at 512.
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F.3d at 513. Here, Caudill asks the Court to reidensts prior order to compel arbitration,
looking atPine Tree Villa Similar to tle decision inBledsoe I] the decision irPine Tree
Villa does not “affect[] the cirgt’'s law on the questions at issue” because it merely
“reaffirm[s] a preexisting” rule of Kentucky law. 618 F.3d at 518. Pine Tree Villarelies
almost entirely orPing, which the parties alreg thoroughly briefed before this Court. 612
F. App’x at *5 (referring taPing v. Beverly Enterprises, In876 S.W.3d 581 (Ky. 2012)).
[Record Nos. 6, 7, 8]

In short, Defendant Caudill seeks nothing more than a “second bite at the apple.”
Taylor v. Colorado State UnivNo. 5:11-CV-00034, 2013 WIL563233, at *10 (W.D. Ky.
April 12, 2013) (finding no justification for hef under Rule 59(e) wdre plaintiff merely
reasserted his previously rejected argotse In its July 10, 2014 order, the Court
extensively addressed the holdingPimg.* [Record No. 9] If thisCourt were to reconsider
its prior order undePine Tree Villa it would come to the same conclusion because both
Pine Tree Villaand Ping involved limited POAs and “vaitary” arbitration agreements,
unlike the present action. 612 F. Apit *3; 376 S.W.3d at 593.

B. Rule 60(b)(6)

The Court also disagrees with Caudill’'s asea that relief is warranted under Rule

60(b) of the Federal Rules Glivil Procedure. [Record No. 18-1, p. 2] Rule 60(b)(6) relief

4 For example, the Court compared Caudjiitsver-of-attorney agreement with the onePimg,
noting thatPing's was limited to “management of accourdgaje of property, and decisions regarding
medical care,” while Caudill was vested with the fulthemrity to act on his mother’s behalf in relation to
all her “property and affairs.” [Record No. 9, pp-16] Further, the Court distinguished the arbitration
provisions in both actions, highlighting that the agreememtimg was voluntary, while the agreement
executed by Caudill was a “condition of admission” of the nursing holdg.p|[ 16]
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is within the sound discretion of the Coufverbee v. Van Waters & Roger$5 F.2d 578,
580 (6th Cir. 1985). Because relief under thie is only warranted where there is a
“change in decisional law’ral a “special circumstance,” Qaill’s burden for obtaining Rule
60(b)(6) relief is even greater than the dam under Rule 59(e). The first prong, which
resembles the Rule 59(e) reqment of a change in laws only appropriate where a
“significant change” has occurrecincinnati Ins. Co. v. Byerd51 F.3d 574, 580 (6th Cir.
1998) (reversing district court’'s denial of (B)(6) relief where it relied on a case later
reversed by the Ohio Supreme Courfhe present action is nothing likencinnati Ins. Ca.

as the new decision in this case affirmed, rathan reversed, the district court’s holding and
prior Kentucky case lawPine Tree Villa 612 F. App’x at *5. As a result, Caudill cannot
meet the first requirement of Rule 60(b)(6).

The second prong requires “extraordinaiycumstances” to justify Rule 60(b)(6)
relief. Cincinnati Ins. Cq.151 F.3d at 580. “[A] mere change in law is not enough . . .”
Overbee 765 F.2d at 580 (finding that the Oh&upreme Court reveing itself was an
“unusual circumstance” justifying relief). Thuke Court should look for “unique facts” that
justify relief.

Caudill argues that his inability to agmd the Court’s July 10, 2014 interlocutory
order constitutes an extraordinary circumstangecord No. 18-1, p. 3] In their response,
the plaintiffs correctly note that the Six@ircuit is presently considering whether an
interlocutory order granting an injunction is immediately appealable under 28 U.S.C. §
1292(a)(1) in an action with facteearly identical to the facts in this actionSeeBrief of
Appellant,Brookdale Sr. Living, Inc. v. StacMo. 14-5848 (6th CirDec. 30, 2014) (appeal
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from Brookdale Sr. Living Inc. v. Stac27 F. Supp.3d 776 (E.D. Ky. 2014)). In fact, the
appellant in that case has an argument beat case, as well as the present action, are
distinguishable from the primary $& that bars such appealSee ATAC Corp. v. Arthur
Treacher’s, Ing. 280 F.3d 1091 (6th Cir. 2002) (involving an order compelling arbitration
but not an injunction against state court litigatiosympare withGreat Earth Co., Inc. v.
Simons 288 F.3d 878 (6th Cir. 2002) (involving an order that both compelled arbitration and
enjoined state court litigation). Because tGisurt's order compellingrbitration might be
appealable, Caudill has failed to demonsti@te“extraordinary ciremstance” warranting
Rule 60(b)(6) relief.
V.

Defendant Caudill has failed to show thatiatervening change in law requires this
Court to reconsider its July 10, 2014 order celiipg arbitration and enjoining parallel state
court litigation. Further, he has failed to sigtisither of the requements of for seeking
relief under Rule 60(b)(6) of the &eral Rules of Civil ProcedureéAccordingly, it is hereby

ORDERED that the defendant’s rtion [Record No. 18] i®ENIED.

This 1% day of October, 2015.

Signed By:

B Danny C. Reeves DCQ
United States District Judge
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