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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

GEORGE VINCENT VAUGHN, )
)
Plaintiff, ) Civil Action No. 5: 14-136-D®
)
V. )
)
KONECRANES, INC,, et al, ) MEMORANDUM OPINION
) AND ORDER
Defendants. )

*k* *kk *kk *k*k

This matter is pending for consideratiorbaffendant/Third Party Plaintiff Konecranes,
Inc.’s (“Konecranes”) “Motiorto Supplement Judgment.” [Rerd No. 161] Kmecranes asks
the Court to enter a supplemerjtalgment that sets fth the exact amount of attorneys’ fees
and costs that it alleges it is entitled to reedrom Third Party DEendant Central Motor
Wheel of America, Inc. (“CMWA”). For the following reasons, Koraws’'s motion will be
denied.

.

Plaintiff Vincent Vaughn filed this actih against Konecranas the Bourbon Circuit
Court based on work-related injuries thatdllegedly sustained as a result of Konecranes’
defective product. Konecranesmoved the matter to this Court on April 9, 2014, and filed
third-party claims againstlo¢r entities, including Vaughn's eoyer, CMWA. [Record No.
1] Konecranes asserted that it was emtitte indemnification against CMWA for any
judgment entered against it on the plaintiff's claim. However, Konecranes’ request for

indemnification did not include a specific requést attorneys’ fees incurred in connection
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with the legal proceedings against the plaintjflRecord No. 24] Istead, Konecranes sought
to recover from CMWA its “costBerein expended, including atbeys’ fees,” referring to the
third-party proceeding against CMWA, rather thademnification for attorneys’ fees in its
action against the plaintiff.1d.]

Konecranes argument that it is entitlednidemnification from CMVA is based on an
indemnity clause in the partiesontract. This clause provides:

INDEMNIFICATION. KONECRANES SHALL NOT BE LIABLE AND

BUYER SHALL RELEASE, INDEMNIFY, AND HOLD KONECRANES . ..
HARMLESS FROM ANY CLAIMS, DEMANDS, DAMAGES,
REGARDLESS OF THEIR TYPE INCLUDING, BUT NOT LIMITED TO,
DIRECT, CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR SPECIAL,
ACCOUNTS, GRIEVANCES, LOSSE AND EXPENSES, WHETHER
KNOWN OR UNKNOWN, PREENT OR FUTURE, ANY AND ALL

LIABILITY, OR FROM ANY AND ALL MANNER OF ACTIONS . ..

EXCEPT TO THE EXTENT CAUSEBY THE SOLE NEGLIGENCE OF
KONECRANES.

[Record No. 105, Ex. 4, pp. 9-10]

On March 2, 2015, CMWA moved for summangigment, arguing that it should not
be liable for indemnification under commowl@r under the above{ferenced contractual
provision. [Record No. 105] CMWA made t@oguments against indemnification regarding
the contractual indemnification provision.First, it contended that the provision was
unenforceable as applied in this case bex#ues provision included an exception under which
Konecranes was prohibited froseeking indemnification for its own negligence. Second,
CMWA argued that the praosion was unconscionable.

Konecranes responded to CMWA’s motiand also moved fosummary judgment.
[Record No. 112] Konecranes argued thainkdemnity provision was enforceable, as applied

in this case, because it was not solely negtigethe underlying action as required under the
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indemnification clause. It further comiged that CMWA'’s unconscionability argument was
unfounded.

On April 15, 2015, the Court entered suamn judgment in Knecranes’ favor.
[Record No. 138] The undersigheoncluded that the pldiff had failed to produce any
evidence of Konecranes negligence or demonstrate that its alleged negligence caused the
plaintiff's injury. Thereafter, on May 22015, the Court granleCMWA’s motion for
summary judgment, ipart, and granted Kongne’s motion for summary judgment, in part.
[Record No. 148] The Courfound that, while common law indemnification was not
appropriate, the contractual indeification clause was enforceable.

Regarding contractual indemnificatiothe Court considered the two arguments
outlined in the parties’ motions: (i) the “sole negligence” exception and (ii) the
unconscionability allegation. Ultimately, the unglgned determined that the provision in
issue was generally enforceabl However, the “sole nkgence” exception did not apply
because Konecranes was not sotegligent. As a result, “thearties’ agreement obligate[d]
CMWA to indemnify Konecraes in this action.” 1d.] Judgment was entered in favor of
Konecranes on the plaintiff's claims and iscontractual indemnitglaim against CMWA,
but in favor of CMWA on Kone@nes’ common law indemnity ciai [Record No. 149] Both
the plaintiff and CMWA appealed.

On March 1, 2016, the Sixth Circuit affirmbdth decisions. [&cord No. 161, Exs. 1,

2] Konecranes then filed this “Motion 8upplement Judgment” on July 14, 2016. [Record
No. 161] In this motion, Konecranes assert thhas repeatedly éguested that CMWA
reimburse its attorneys’ feeend costs associated with tHiggation for the purpose of

satisfying the judgment against it,” but CMWhas declined to do provide reimbursement.
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[Id.] Konecranes describes its motion as #anapt to collect under the judgment entered
against CMWA.. [d.] Konecranes asserts that this Gawarded its attorneys’ fees when it
decided that CMWA was bound under the partoesitractual indemnification agreement and
entered judgment to that effectld.] However, as explained losv, this Court’s judgment
does not entitle Konecranes to attorneysed under the contrae indemnification
agreement.

.

Konecranes argues that a Rule 54(d) masarot the appropriate vehicle to obtain the
attorneys’ fees that it seeks to recover. It claims that, because the award of attorneys’ fees is
controlled by the substantive law governing the action, Rule 54(d) is inapplicable. Konecranes
is correct that the award of attorneys’ feea isore issue governed bye substantive law in
its action against CMWA and that this telenination rendersa Rule 54(d) motion
inappropriate. However, the import of the fact that the attorneys’ fees was a core (rather than
a collateral) issue in the proceedings is tkahecranes was requddo prove that it was
entitled to attorneys’ fees dag the proceedings before tiisurt in the CMWA action (and
before the claim had been resolved by this €ejwdgment). Because Konecranes failed to
demonstrate that it was entitledaiborneys’ fees during the requisite stage of the proceedings,
the judgment previously entered does not enitl@ecranes to attorneys’ fees. Moreover,
Konecranes has missed all deadlines undeF#ueral Rules of CiviProcedure for seeking
to alter the judgment. As asdt, Konecranes is not presendgtitled to attorneys’ fees and
may not utilize a different motion t@troactively &er the result.

Under Rule 54(d) of the FedéRules of Civil Procedure, “[c]laims for attorneys’ fees

and related nontaxable expenskall be made by motion uskethe substantive law governing
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the action provides for the recoveny such fees as an elemaftdamages to be proved at
trial.” Fed. R. Civ. P. 54(d)(2)(A). This leudistinguishes legal fees that are sought as
damages based on the substantive law of the dafore the trial counvith legal fees that
are “collateral to the merits and awarded onkgrdfthe adjudication othe relevant claims
and entry of judgmentSee Clarke v. Mindis Metal, Inc., No. 95-5517, 1996 WL 616677, at
*3 (Oct. 24, 1996). If attmeys’ fees are collateral such thia¢y are to be awarded after the
claims have been resolved, then under Ru(d)54he litigant must éim the fees by filing a
motion pursuant to that Rule within 14 dégdowing entry of judgment. Fed. R. Civ. P.
54(d)(2)(A); see Clarke, 1996 WL 616677 at *3.

Conversely, if attorneys’ fees are to beaagled as an element of damages according to
the substantive law governing the action, thesfenust be soughind proved before the
conclusion of the proceedingather than after judgmehtas already been enterad a Rule
54(d) motion. Indeed, “Ral54(d)(2) is not applicable tdtarneys’ fees recoverable as an
element of damages'Capital Asset Research Corp. v. Finnegan, 216 F.3d 1268, 1270 (11th
Cir. 2000) (citing Fed. R. Civ. P. 54 Advisory @mittee’s Note). As a result, when a party
seeks an award of attorneysés as damages under the substantive law governing the action,
“the correct procedure is to ple#ite attorney’s fees at trial.Dryvit Systems, Inc. v. Great
Lake Exteriors, Inc., 96 Fed. Appx. 310, 311 (6th Cir. 2004%¢e also Rissman v. Rissman,

229 F.3d 586, 587-88 (7th Cir. 2000) (noting thndten attorneys’ fees are awarded pursuant
to the substantive law, the paftpust raise its claim itime for submission tthe trier of fact,
which means before triaghther than after”).

The issue regarding whether Konecraie®ntitled to attorneys’ fees under the

indemnification provision is a substantive isshiat must have beeaised and proved when
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Konecranes sought relief on thaichs raised, not a collaterakue that arose after the claims
had already been resolved. The sasue between Konecranemd CMWA was the
enforcement of the contractual indemnificatovision and the relief that Konecranes was
entitled to seek under that provision. Acadogly, the substantive law governing this action
was the indemnification provision, and any essagarding the relief that Konecranes could
seek under this provision—including attornefggs—was an elemeot damages Konecranes
was required to raise and peoduring that proceeding.

In Kentucky, litigants gemeally are not entitled to attoeys’ fees unless the court
makes the specific determination that an awarttiede fees is appropriate. Kentucky follows
the “American Rule,” under whiica party cannot recover atteys’ fees as damages unless
there is “a specific contractual provision allowiiog recovery fees or a fee-shifting statute . .
..” AetnaCas. & Sur. Co.v. Com., 179 S.W.3d 830, 84Ky. 2005) (citation omitted). Absent
an express contractual provision, the court masard damages in its discretion, but is not
required to do so. Accordingly, a determioatithat a general indemnification provision is
enforceable would not operads an award of attorneyiges under Kentucky law.

In this case, attorneys’ fe@gould have only been awamdié this Court had made a
specific finding that they were appropriate.eTdontractual indemnification provision at issue
does not specifically grant Konecranes inderoatfion for attorneys’des. Instead, it is a
general indemnification provisiahat provides relief for “grievares, losses, and expenses . .
..” [Record No. 105, Ex. 4, pp. 9-10] As a rgsthis provision alone is not sufficient to
entitle Konecranes to attorneyges under Kentucky law. dtead, Konecranes would have
only been entitled to these fees if it had raieslissue and demonsgdtthat an award of

attorneys’ fees was warranted in the case.
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In summary, this Court’s judgment in Karranes’ favor did not include an award of
attorneys’ fees because Konecranes failed ige ridne issue and, as such, this Court did not
find that an award was appropriate. In tharptaint, Konecranes requests attorneys’ fees
“herein expended” in the matter against CMWahd asks to be indaified “for the full
amount of any judgment” entered in the pldiis case. However, it failed to request
indemnification for attorneys’ fees arising out of the plaintiffsecagRecord No. 24]
Similarly, in its motion for ssmmary judgment, Konecranescigsed solely on the issue of
whether the indemnification provision was eawckable. [Record &l 112] Konecranes
nowhere demonstrated that tbentractual provision entitled it tattorneys’ fees, or even
indicated that it was seeking attorneys’ fe@sccordingly, Konecranes failed to satisfy its
burden of demonstrating that it was entitled attorneys’ fees during the appropriate
proceeding, as it was required towuder Rule 54(d) of the Fe@¢ Rules of Civil Procedure,
and this Court’s judgment does not entitl® an award of these fees.

Moreover, Konecranes cannot now mows tbourt to alter the judgment to provide
for attorneys’ fees because edlevant deadlines have passed—a fact that Konecranes seems
to implicitly acknowledge by its failure to ciemy relevant authority under which it moves to
“Supplement Judgment.” For the reasoresest above, Rule 54(d) does not apply and
Konecranes could not have usedotion under that Reito obtain attorneys’ fees, even if it

filed this motion before the Rugedeadline of 14 days after juchgnt had not passed. Fed. R.

1 To the extent that Konecranes seeks attorrfegs for its expenses in its proceeding against
CMWA, this is a collateral issugecause it is not raised undke indemnification provision.
Accordingly, this issue must habeen raised in a Rule 54(gtpovision. Because the deadline
for Konecranes to proceed undleis Rule has passed, Konecrarseso longer ale to pursue
these fees.
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Civ. P. 54(d). Moreover, the time has paskeEdonecranes to seek relief using the other
post-judgment avenues for reliaé provided by the Federal Rsilef Civil Procedure. For
example, under Rule 59, a motimnalter or amend the judgmeanust be filed “no later than
28 days after the entry of judgment.” F&d.Civ. P. 59(e). Also, under Rule 60, a party
seeking relief from a judgment for mistakeimadvertence—as woulae appropriate here—
must file that motion within “a yar after the entry of the judgment . .. .” Fed. R. Civ. P. 60(c).
Inasmuch as the judgment was entered on BayY015, all relevanteédlines have passed.
[11.

Konecranes did not demdrege that it was entitled tottarneys’ fees when it was
required to do so. Further, Konaoes’ request for attorneys’ feismnot timelyand this Court
cannot now consider whether Kamanes is entitled to those fees. Accordingly, it is hereby

ORDERED that Konecranes’ Motion to Supplement Judgment [Record No. 161] is
DENIED.

This 19" day of September, 2016.

Signed By:
Danny C. Reeves DCQ
United States District Judge




