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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

APRIL BROWN, )
)
Plaintiff, ) Civil Action No. 5: 14-152-DCR
)
V. )
)
LVNV FUNDING, LLC, ) MEMORANDUM OPINION
) AND ORDER
Defendant. )
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This matter is pending for considépn of Defendant LVNV Funding, LLC’s
(“LVNV”) motion to dismiss. [Record No. 7]LVNV argues that Rlintiff April Brown'’s
Complaint fails to state a ctaiupon which relief may be greed. For the reasons discussed
below, the defendantimotion will be granted.

l.

On April 23, 2013, LVNV filed a Complaint in the Fayette District Court in an
attempt to collect a debt owed by BrowriRecord No. 7-2, p. 2] The debt arose in 2009
when Brown stopped making payments on a ciid issued by Citibank, N.A. On May 1,
2009, Citibank charged-off the $3,618.33 déHid ]

On December 15, 2010, Citibank sold Brown’s account to LVNV for approximately
$181.00. [Record No. 8, p. 1] The partiegpdie the amount due on the date that LVNV

acquired the debt. According Brown, Citibank had not imposexhy interest on the credit

! Brown’s Complaint refers to an LVN¥uit filed against her in the Scdistrict Court, but this reference
appears to be in error. [Record No. 1, p. 1]

2 “Creditors charge off debt in accordance with federal agiguis that permit the creditor to remove the debt
from their financial records.’McDonald v. Asset Acceptance LLZ96 F.R.D. 513, 518 (E.D. Mich. 2013).
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card account between the chargof§and the sale to LVNV.[Record No. 1, p. 3] Brown
argues that, as a result, Citibank “affirmatively waived any and all right it had to charge and
accrue interest” on the debt.Id] However, LVNV’s statecourt Complaint sought to
recover $3,657.33 as well as eight percent intggestannum from the ¢tk of charge-off.
[Record No. 7-1, p. 2] LVNV’s state cauComplaint alleges, in its entirety:

1. The Defendant(s) is indebted ttee Plaintiff under an agreement or
account.

2. LVNV Funding LLC purchased this account. The original credit
grantor is Citibank (South Dakota), N.A./WAMU.

3. Defendant(s) has failed to pay thaiptiff the remaining balance of its

account in the sum of $3,657.38png with the interest dhe annual rate of

8% from May 1, 2009, until the date aidgment, then at2% per annum on

the Judgment until satisfied.
[Record No. 7-2] Brown contesboth the balance of the pripal amount of the debt and
the accrual of intest. [Record No. 1]

On April 19, 2014, Brown filé the current action. [Record No. 1] Brown alleges
that LVNV violated the FDCPAy: (i) attempting to collecunauthorized interest and a
principal amount greater than the amount dilefalsely representing the character, amount,
and legal status of the debtdamterest; and (iii) taking afaction that cannot legally be
taken” in attempting to collect the debt and interekst.] [

LVNV moves for the dismissal of Brows claims, alleging it had the right under
Kentucky law to seek payment of the lateand request the eightrpent prejudgment interest

in the collection proceeding. It argues that the act of seeking the full amount of the debt and

requesting interest does not constitute a viotatif the FDCPA. [Reawrd Nos. 7, 12]

3 Presumably under KRS 8 360.010, although LVNV cites this statute only indirectly. [Record No. 12, p. 7]
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When evaluating a motion to dismiss undeteR12(b)(6), a district court determines
whether a complaint alleges “sufficient factualtieg accepted as true, to ‘state a claim to
relief that is plausible on its face.”Ashcroft v. Igbgl 556, U.S. 662678 (2009) (quoting
Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (1007)). Tipdausibility standard is met
“when the plaintiff pleads fagal content that allows theourt to draw the reasonable
inference that the defendant ishli@a for the misconduct alleged.Id. (citing Twombly 550
U.S. at 556). Although the complaint needt contain “detailed factual allegations” to
survive a motion to dismiss, “a plaintiff's ldpation to provide the grounds of his entitlement
to relief requires more thandals and conclusions, and a foraualrecitation of the elements
of a cause of action will not do.Twombly 550 U.S. at 555 (inteal quotation marks and
alteration omitted).

In considering a 12(b)(6) motion, the Coigtrequired to “accept all of plaintiff's
factual allegations as truené determine whether any set of facts consistent with the
allegations would entitle & plaintiff to relief.” G.M. Eng’rs & Assog Inc. v. West
Bloomfield Twp.922 F.2d 328, 330 (6th Cir. 1990) (citation omitted). However, the Court
need not accept as true legal conclusions icashe form of factulaallegations if those
conclusions cannot be plausibly drawn from the facts, as alleggel Igbal 556 U.S. at 678
(“[T]he tenet that a court musteept as true all of the allegatis contained in a complaint is
inapplicable to legal conclusions.9ge also Papasan v. Allain78 U.S. 265, 286 (1986) (in
reviewing a motion to dismiss, the district dotmust take all the faoial allegations in the
complaint as true,” but the cdus “not bound to accept as tradegal conclusion couched as

a factual allegation.”).



[11.

A. Statutory Prejudgment Interest

LVNV argues that its state court actiomwl diot violate the FDCPA because it properly
requested statutory interest uné&ntucky law. [Record No. 7Absent an agreement to the
contrary, “[tlhe legal rate of terest is eight percent (8%)rEnnum,” which runs as a matter
of right on a liquidatd demand. KRS 8§ 360.01Rucor Corp. v. General Electric Ca812
S.w.2d 136, 141 (Ky. 1991) (wheéhe damages are liquidatedejudgment interest follows
as a matter of course). Kenkyclaw provides that this intest accrues from the date of
breach. Lang v. Bach 134 S.W. 188, 191 (Ky. 1911) (The law is well settled that a
liquidated claim carriewith it interest from tk time it was due, abseah agreement to the
contrary.). Kentucky law is similarly clear thais interest applies gbsent a contractually
agreed upon rate.’Reliable Mech., Inc., v. Naylor Indus. Serv., |25 S.W.3d 856, 857
(Ky. Ct. App. 2003). The plain language of ttatute provides that “any party or parties
may agree, in writing, for the payment of intereséxcess of that rate KRS § 360.010(1).

Here, there is no evidence that LVNV seeks to collect interest at a rate above the
statutory allowance. Additionally, Brown proeisi no authority that suggests the decision to
forego contractual interest means that statuitoigrest may not be collected. The plaintiff
correctly asserts that Citibank could nesign LVNV a greater right than it possessed, and
LVNV’s rights are entirely derivative o€itibank’s. [Record No. 8, p. 9]See Whayne
Supply Co. v. Morgan Constr. Co440 S.W.2d 779, 782-83 (Ky. 1969). If Citibank
intentionally waived its right to statutory interest, then LVNV cannot invoke KRS 8§ 360.010
here. However, a waiver mube clear and unequivocalStratton v. Portfolio Recovery

Assocs., LLC2013 U.S. Dist. LEXIS 167636, €0 (E.D. Ky. Nov. 26, 2013).
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Brown devotes ample space in her Respoto a discussion of the plethora of
business advantages that Citibank would hgamed by waiving its right to contractual
interest from the date @harge-off. [Recordlo. 8, pp. 11-17] Howevethis limited waiver
does not automatically operate asvaiver of its right to cadict statutory interest from the
date of charge-offStratton 2013 U.S. Dist. LEXIS 167636, at *9.

Absent authority suggesting that the rightstatutory interesis presumed waived
with contractual interest, Brown’s allegats are unsupported &rLVNV’s request for
statutory prejudgment interest under KRS 8 360.010 from the date of Brown’s charge-off
was not improper. Assuming Citibank waivedrigght to collect contractual interest on the
debt, it did not necessarily waive its right to collect statutory interest. However, for the
reasons set forth below, even if LVNA cduhot have collected statutory prejudgment
interest from the date of the chyaroff, its request to the state court does not violate FDCPA.

B. The FDCPA

Brown asserts that LVNV'’s state court Complaint violated three sections of the Fair
Debt Collection Practices Act: 15 U.S.C. B892¢e(2)(A), 1692e(5), and 1692f. [Record No.

1] Congress passed the FDCPA to address#ttional problem of dh collection abuse by
unscrupulous debt collectors. WSS.C. § 1692. The FDCPA prohibitster alia, the use of
“false, deceptive, or misleading representatomeans in connection with the collection of
any debt” and the “collection of any amount (uding any interest, feeharge, or expense
incidental to the principal obligations) unless such amount is expressly authorized by the
agreement creating the debt or permittedldwy.” 15 U.S.C. 881692e, f(1). Under the
FDCPA, the Court reviews a debt colletsoconduct through the eyes of “the least

sophisticated consumerWallace v. Washington Mut. BartkA., 683 F.2d 323, 326-27 (6th
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Cir. 2012) (citingHarvey v. Great Seneca Fin. Corg53 F.3d 324, 329 {6 Cir. 2006)).
The abusive debt collection practices which BEDCPA seeks to remedy include “obscene or
profane language, threats of violencéglephone calls at unreasonable hours,
misrepresentation of a consumelegal rights, disclosing a consumer’s personal affairs to
friends, neighbors, or an employer, obtaininfprmation about a consumer through false
pretense, impersonating public officials attbrneys, and simuiag legal process.Miller

v. Javitch, Block & Rathbon&61, F.3d 588, 591 (6th Cir. 2009).

1.  15U.S.C. § 1692¢e(2)(A)

Brown contends that LVNV violate@ 1692e(2)(A) of the FDCPA by falsely
representing the amount of her debt and interg&tcord No. 1] Howeer, her argument is
undercut by her own pleadings. While it apgetitat Brown intended to allege that the
principal amount of the debt owed t&¥NV is $3,618.33, instead of the $3,657.33 claimed
by the defendant, Brown’'s Complaint and swjusant responses confuse the issue. Again
and again, Brown states that “[a]t the timepofrchase, the face value of the debt [was]
$3,657.33.* [Record No. 1, p. 1] Taken at its ko the Complaint does not consistently
allege facts that suggest LVNV’s state courin(taint requests an inappropriate principal
amount.

Evenassumingarguendothat LVNV'’s state Court conigint violated Kentucky law,
it is well-settled that not every violation of sdaw gives rise to eause of action under the

FDCPA. See, e.g. Carlson v. 8t Revenue Assurancgs9 F.3d 1015, 1018 (8th Cir. 2004)

* She alleges that: “$3, 657.33 [was] due on the datearfjetoff”; “[a]t the time of purchase, the face value of the
debt was still $3,657.33"; “[tlhe amount due on Ms. Bn&svcredit card debt at the time of charge off was
$3,657.333"; and “[tjhe amount due on Ms. Brown’s credit card debt on the date of sale was $3,dR&e88rtd
No. 8, pp. 5, 11]

-6-



(“The FDCPA was designed to provide basic,ravehing rules for debt collection activities;
it was not meant to convert @y violation of state debt collection law into a federal
violation.”); see also Wade v. Regional Credit As87 F.3d 1098, 1100 (9th Cir. 1998).

LVNV argues that this claim should besaiissed because its request for the amount
of the debt and prejudgment irgst was not a false represdiaa but a legitimate claim.
While the FDCPA is intended to “supervise a range of unsupervised contacts, such as
demand letters and late-night telephone callse’se abusive tactics are distinguishable from
claims made in courtArgentieri v. Fisher Landscapes, Indé5 F. Supp. 2d 55, 62 (D. Mass.
1998). Because of the protections inhererthencourt system against unfounded claims and
abusive tactics, the FDCPA need not be indokeery time there is eequest for judicial
relief. Id. Such a request, even where it specifiedisputed amount of damages, “is just
that: a request to the court for considiera not a demand to ¢hdebtor himself.”Id. at 61.
Based upon the language contained in LVNV's Complaint, even an unsophisticated
consumer would have understood the requesinterest was nothing more than a request.
At least one Kentucky court has held thajuesting statutory prejudgment interest under
KRS § 360.010 in a complaint does not violate the FDCB&e Unifund CCR Partners v.
Carol Harrell, No. 12-CI-00661 (Nelson Circuit Cdu dismissing an FDCPA counterclaim
under similar facts).

That is not to say that an allegatioraipleading could nevepastitute a violation of
the FDCPA. However, in this case, neitherrénguest for eight percent statutory interest nor
for a judgment of a disputed principal amoaanstitutes a violation of the FDCPA under the
provisions cited by Brown. LVNV contendsreasonably believed it was entitled to the

requested relief, and its requéstthe state court to decidlee issue does not amount to a
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false representation under §Pe(A)(2). Whether LVNV isctually entitled to remedy is
the question properly before the Fayette Dist@iourt. AccordinglyBrown’s claim under §
1692e(A)(2) will be dismissed.

2. 15 U.S.C. § 1692¢(5)

LVNV urges the Court to dismiss Brown's § 1692e(5) claim because the FDCPA
prohibits threatsto take action, not the action itselfSeel5 U.S.C. § 1692e(5) (A “debt
collector may not . . . [make #jreat to take any actionathcannot be legally taken.3ge
also Delawder v. Platinum Fin. Sews. Co43 F. Supp. 2d 942, 948 (S.D. Ohio 2005) (for
a viable § 1692e(5) clainthere must be a threat action, not action itdf). To establish a
claim under this section, thegmtiff must allege facts toupport two elements: (1) a threat
to take action against the consumer; and (8)@wing that (a) the #on cannot be legally
taken, or (b) the debt collector did not adifuantend to undertake the threatened action.
Stratton 2013 U.S. Dist. LEXIS 167636, at *19.

LVNV argues that Brown’s § 1692e(5) ataishould be dismissed because the filing
of the state court debt colksan action was not a threat bah action. The FDCPA does not
define what constitutes a threat. Although Braavgues that the section applies not only to
threats of action but the action itself, suchirsierpretation would impermissibly expand the
plain language of the statut&ee Hartman v. Great Seneca Fin. Cof69 F.3d 606, 611
(6th Cir. 2009) (the interpretian of FDCPA begins with thstatutory language itself). The
Sixth Circuit has expressed concern regaydihe wordplay of distinguishing between a
threat of action and the action itsefbee Gionis v. Javitch, Block & Rathbone, |.PB8 F.
App’x 24, 28 (6th Cir. 2007). However, whitévil actions can constitute a threat under the

FDCPA, the finding of such a threat is reserved for cases suchrasr v. First Resolution
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Inv. Corp, 2014 U.S. App. LEXIS 15277 (6th Cir. 2014). Qurrier, the Sixth Circuit
found a threat to take illegal action existed vehardebt collector filed and maintained an
invalid lien on the consumer’s house with@usecurity interest in the propertyd. at *12.
LVNV’s state court action does not rise to thlesel of conduct. The FDCPA'’s overarching
purpose is to prevent false, deceptive, or @aiding representations, not to prevent a legally
entitled party from filing aequest for relief.

Although Brown disputes that the facdueaof the debt is $3,657.33, the state court
collection action was a lawful vehicle for LVNi recover the debt Brown owes. The act of
filing the state court Complaint was not a &ht” within the meaning of the FDCPA.
Because Brown has not alleged any otherathk& NV made to take action, her § 1692e(5)
claim will be dismissed.

3. 15U.S.C. § 1692f(1)

Section 1692f(1) of the FDCPA prohibitsdebt collector from using “unfair and
unconscionable means to collemt attempt to collect angebt.” The FDCPA does not
define an “unfair or unconscionable” ptise under § 1692f, but it sets forth a non-
exhaustive list of conduct that rises to thatele The listed condwdncludes accepting or
soliciting a postdated check, charging any person for communications by concealing the true
purpose of the communication, taking or thremignto take an action to dispossess or
disable property when there is no presgght in the property, communicating with a
consumer about a debt via postcard, or sentiag with any symbol other than the debt
collector’s address and non-identifying busineame. 15 U.S. C. § 1692f. LVNV argues
that this claim should be dismissed becaiinge state court action wanot an “unfair and

unconscionable means” to collebe debt it assumed from Citibank. [Record No. 7, p. 6] It
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contends that the request to the state ctartthe collection of the debt and statutory
prejudgment interest was nothingre than a request for reli@f which LVNV was entitled.

Brown argues that the attempt to collecty amount of a d# to which a debt
collector is not legally entitled is unfair and unconscionable. [Record No. 8, p.7] However,
the FDCPA does not prohibit collection actions where the amount sought is permitted by
law. Seel5 U.S.C. 8§ 1692f(1). Brown has not ditany relevant authority indicating that
the act of filing a suit for prejudgment inteteis unfair or uncascionable within the
meaning of the FDCPA. As previously stated, LVNV’s request in the state court debt
collection action was not improper under Kentucky,leauch less unfaior unconscionable.
Brown has not alleged sufficient facts to elev#his case from a state law-dispute to a
federal claim under the FDCPA. As asuét, Brown's claimunder § 1692f will be
dismissed.

V.

Brown’'s Complaint fails to state a claim upon which relief can be granted.
Accordingly, it is hereby

ORDERED as follows:

1. Defendant LVNV Funding, LLC’s motion to Dismiss [Record No. 7] is
GRANTED.

2. All claims asserted by Plaifi April Brown in this matter areDISMISSED
with prejudice. Further, this action BISMISSED and STRICKEN from the Court’s
docket.

3. A separate Judgment in favor @éfendant LVNV Funding, LLC, will issue

this date.
_]_O_



This 6" day of October, 2014.

Signed By:
Danny C. Reeves DC,Q
United States District Judge
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