Tarter v. SSA

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
MICHAEL TARTER, )
)
Plaintiff, )
) No. 5:14-CV-269-REW
v. )
) MEMORANDUM OPINION AND
CAROLYN W. COLVIN, ACTING ) ORDER
COMMISSIONER OF SOCIAL )
SECURITY, )
)
Defendant. )

*kk kkk kkk kkk

The Court considers cross-motions for staryrjudgment under the District’'s standard
briefing protocol. Plaintf/Claimant, Michael Tarter, byaunsel, appeals the Commissioner’s
denial of Title Il disabity insurance benefitsThe overall issue is whether substantial evidence
supported the ALJ’s factual de@sis, as required by 42 U.S.C. § 405(g). The ALJ’s failure to
comply with 20 C.F.R. § 404.1527 retps remand in this context.

|. Relevant Factsand Procedural Overview

Tarter filed for Title 1l disability andlisability insurance benefits on April 28, 2011,
alleging a disability beginning on December 2@10. In September 2011, the Social Security
Administration denied his indl claim for benefits. DE #9-(Disability Determination
Explanation) at 80-910On reconsideration in Decemi®911, the Administration again denied
disability insurance benefitkd. at 93-101. Upon Tarter’s regst pursuant to 20 C.F.R. §

416.1520et seq. Administrative Law Judge (ALJ) KameR. Jackson conducted a video hearing

! The Court assesses Title Il claims under famitjanerally applicable social security standards.

See, e.gShilo v. Comm’r of Soc. Se600 F. App’'x 956, 957-58 (6th Cir. 2015).
2 All citations correspontb CM/ECF pagination.
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on March 7, 2013d. at 23-32 (ALJ Hearing Decision). ¢ational Expert Martha Goss also
testified at the hearing. Following the hearing &LJ determined that Tarter was not under a
disability during theelevant period and denied his claim fiisability and dsability insurance
benefits.ld. The Appeals Council denied Tarter’s reguir review, prepitating the instant
Complaint.ld. at 4 (Notice of Appeals Council Actiatenying request for review); DE #1
(Complaint).

At the time of the hearing, Tarter wafogty-nine year old married male. DE #9Hrg.
Tr.) at 40-41. He self-reported a heightcof” and a weight of between 342-345 pourdsin
seeking disability insurance benefits, Tartenatly asserted an alleged onset date (AOD) of
December 22, 2010. At the hearing, Tarter, tynsel, amended the AOD date to July 18, 2011.
Id. (Hrg. Tr.) at 42jd. (ALJ Hearing Decision) at 23dflecting amended AOD of July 18,
2011)3

In evaluating Tarter’s disability clainthe ALJ conducted the recognized five-step
analysis. 20 C.F.R. 8 404.1520. The ALJ first deteed that Tarter had not engaged in
substantial gainful activity, a defined tersmce his amended AOD July 18, 2011 through his
last insured date of March 31, 2012. B&1 (ALJ Heamg Decision) at 26 Next, the ALJ
found that Tarter presented 7 severe impairméhfschronic low back pain; (2) status-post three
lumbar surgeries; (3) bilateral shoulder atikir(4) obesity(5) hypertension; (6) history of
obstructive sleep apnea; and (7) type Il diabetes melldukn the third step, the ALJ
determined that Tarter “has severe impairmaiitisin the meaning of the applicable regulations,

but [that] the impairments do not meet ordically equal any of th listed impairments.Id. at

% Neither of the parties address this discrepafibe ALJ discussed both dates. In light of the
disposition, the Court conduat® distinct analysis.

* The ALJ determined also that Tarter last the insured status requirements of the Social
Security Act on March 31, 2012.



26. In considering Tarter’s rekial functional capacitfRFC) (step 4), the ALJ concluded that,
through the date last insured, Tarhad the residual functional eagity “to perform less than the
full range of light work” and made spific findings as to Tarter's RF@. at 27-30. The ALJ
next found that, “[tlhrough the date last ingljrthe claimant was unable to perform any past
relevant work.”ld. at 30. Under the final step, the Atalind that jobs “existed in significant
numbers in the national economy that the claimant could have perforicheat.’31. The ALJ
thus concluded that Tarterdhaot, during the relevant periddieen under a disability, as
defined in the Social Security Act, and dshthe application fadisability benefits and

disability insurance benefitid. at 32.

Tarter, by counsel, timely filed for reviewith the Appeals Council, which denied
review. Plaintiff subsequently filed the instantiac for judicial review pursuant to 42 U.S.C. 8§
405(g). Tarter now moves for summary judgmeahtending that the ALdrred in discrediting
the opinions of Tarter’s treating source physician. The Commissioner filed a cross-motion for
summary judgment. The motionsmstiaripe and ready for review.

Il. Standard of Review

Judicial review pursuant to 8 405(g) is narrd@he Court confines itself to determining
whether substantial evidence supported the &faktual rulings andhether the Secretary
properly applied the relevant ldggandards. 42 U.S.C. § 405(gge also Brainard v. Sec'y of
Health & Human Servs889 F.2d 679 (6th Cir. 1989) (citiiRjchardson v. Perale®1 S. Ct.
1420, 1427 (1971)). Per the Social Security AeKpress terms, the Commissioner’s findings

are conclusive as to any fact suppotgdsubstantial evidence. 42 U.S.C. § 405¢gE also

® The relevant period is between the AOD (@itBecember 2010 or July 2011) and March 2012,
the date last insured. Tartecegved benefits due to a priosdbility determination from ALJ
Timothy G. Keller from November 2, 2005 akthy 17, 2007. DE #9-1 (ALJ Hearing Decision)
at 68-77.



Heston v. Comm’r of Soc. Se245 F.3d 528, 534 (6th Cir. 2008ubstantial evidence is more
than a mere scintilla and is “such relevant evidence as a reasonable mind might accept as
adequate to support a conclusiornd&ston 245 F.3d at 534 (quotirgerales 91 S. Ct. at 1427);
see also Osborne v. ColyiNo. 0:13-CV-174-EBA, 2014 WL 2506459, at *3 (E.D. Ky. June 3,
2014) (applying standard).

Given the limited nature of substantial eande review, the Coudbes not try the caske
novg make credibility determinations, o¥solve conflicts in the evidend@utlip v. Sec'y of
Health & Human Servs25 F.3d 284, 286 (6th Cir. 1994)t&ions omitted). Indeed, if
substantial evidence existsgopport the ALJ’s decision, theviewing court must affirm the
ALJ “even if there is substantial evidencdhe record that would have supported an opposite
conclusion.”Longworth v. Comm’r Soc. Sec. Adm#02 F.3d 591, 595 (6th Cir. 2005)
(citations and internal quotation marks onajtel he deferential standard creates for the
Commissioner a “zone of choice,” which, assugnadequately supportive evidence, is immune
from Court interferenceBlakley v. Comm’r of Soc. Seb81 F.3d 399, 406 (6th Cir. 2009)
(quotingMullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)). The Commission must, however,
comply with its own procedural rules, and ajpdicial deviation fronrequisite procedures
warrants remandVilson v. Comm’r of Soc. Se878 F.3d 541, 545 (6th Cir. 2004).

[11. Analysis
Plaintiff here alleges oneaiin — that the ALJ erroneoudlyscredited the opinion of his

treating physiciafi,Dr. Mohammad Shahzad. DE #12-1dMorandum). Per Tarter, the ALJ

® Social Security regulatiordefine a treating source as “yamwn physician, psychologist, or
other acceptable medical source who provides gohas provided you, with medical treatment
or evaluation and who has, or has hadpmgoing relationship with you.” 20 C.F.R. § 404.1502.
An ongoing treatment relationship is establishéth an acceptable medical source “when the
medical evidence establishes that you see, or $eae, the source withfrequency consistent
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used “boilerplate, computer generated langwelgieh states no speciflzasis for rejecting the
treating physician RFC of Dr. Shahzatll’ at 8. The Commissioner defends the ALJ’s analysis
as appropriate and compliant underlaygble regulations. DE #13 (Motion).

The Sixth Circuit has frequently addresseg ¢bntours of the treaty physician rule. For
example:

The agency promises claimants that it wilve more weight to the opinions of
treating sources than to non-tregtisources. 20 C.F.R. § 404.1527(d). The
opinions of treating physicians carry marveight because they likely provide “a
detailed, longitudinal picture” of the ctaant’'s medical impairment(s) that cannot
be obtained from objective medical findingiene or from reports of consultants’
examinations.Wilson 378 F.3d at 544. An ALJ mugive a treating source
opinion concerning the nature and gd#ye of the claimant's impairment
controlling weight if the opinion is “well-supported by medically acceptable
clinical and laboratory diagnts techniques and is notaansistent with the other
substantial evidence” in the amd. 20 C.F.R. § 404.1527(d)(2)Blakely v.
Comm’r of Soc. Sec581 F.3d 399, 406 (6th Cir. 2009).] However, a doctor’s
opinion that a patient is disked from all work may invde the ultimate disability
issue reserved to the Commissioner and, while such an opinion could still be
considered, it could “nevebe entitled to controllig weight or given special
significance.” SSR 96-5p. 1996 WL 37418%, *5 (July 2, 1996) (“Medical
sources often offer opinions about whetlager individual . . . is ‘disabled’ or
‘unable to work[.] . . . Because theesare administrative findings that may
determine whether an individual is disabled, they are reserved to the
Commissioner.”); 20 C.F.R. § 404.1527(e)(1).

If the ALJ decides not to give a traadi physician’s opiniorcontrolling weight,

the ALJ may not reject the opinion but magply other factors to determine what
weight to give the opinion, such as “thength of the treatment relationship and
the frequency of examination, the nature and extent of the of the treatment
relationship, supportability of the opom, consistency of the opinion with the
record as a whole, and the spaestion of the treating source[.Wilson 378

F.3d at 544 (citing § 404.1527(d)(2)). If benefits are denied, the ALJ must give
“specific reasons for the weight givéa the treating soue’s medial opinion,
supported by the evidence in the case wicand must be sufficiently specific to
make clear to any subsequent reviewdis weight the adjudator gave to the
treating source’s medical opinion and te&asons for that weight.” SSR 96-2p,

with accepted medical practicer filne type of treatment and/or evaluation required for your
medical condition(s).Td. The Commissioner does not herepdite that Dr. Shahzad qualifies as
a treating physician. The briefrfthe Commissioner consistently discusses Dr. Shahzad as a
treating source. DE #13, at 3 (calling Shauth Tarter’s “primary care physician”).

5



1996 WL 374188, at *5 (July 2, 1996R¢gers v. Comm’r of Soc. Se4¢86 F.3d

234, 242 (6th Cir. 2007)] (citing Rule 96-2p for the proposition that all cases carry

a rebuttable presumption that a treatpigsician’s opinion “is entitled to great

deference, its non-controlling status notwithstanding”).
Minor v. Comm’r of Soc. Se®13 F. App’x 417, 437 (6th Cir. 2013).

Tarter contends that the “objective medieaidence supports Dr. Shahzad’s limitations”
DE #12-1 at 6, and that, “[c]ontrary to applicalaes, the ALJ insertedoilerplate, computer
generated language which states no specific barsisjecting the treatmphysician RFC of Dr.
Shahzad.ld. at 8. The Commissioner defends the ALJ'SCRElleging that “[g]iven this record
of minimal complaints [between July 2018daJune 2011], often normal examinations, and
effective care, it was reasonable for the ALfind that Dr. Shahzad’s extremely restrictive
opinion of Plaintiff’'s functioningvas inconsistent with the adgtive medical evidence.” DE #13
(Motion) at 97

The Court has assessed the full record, tattekhe decision, the hearing transcript, and
the entirety of the administrative appendix. T$gie here is a narrow one. The ALJ summarily
assigned but light weight to theinns of Dr. Shahzad as to Tars restrictions. Whether this
was improper, and whether any improprietguiees remand turns on 8 404.1527 and the Sixth
Circuit’'s treating sourcprinciples stated inWVilsonand later cases.

Dr. Shahzad had treated Tarter for maagrg. This treatment involved pre- and post-
surgical care for back problems, referrals ég, sleep apnea, and long-term oversight and

management of hypertension and diabetes. Mutheoare occurred pre-disability (alleged)

onset, but between August 2011 and September 204Rz&th saw and treated Tarter on at least

" The Government’s defense of the decision mash sounder than the ALJ’s own effort, thus
the issue here.



5 distinct occasions. In Mar@012, Dr. Shahzad completed a dethfunctional assessment that
differs sharply and in materieéspects from the RFC adopted by the ALJ. DE #9-1, at 251-57.
In largely rejecting Dr. Sdhzad, the ALJ’s decision includi@n uncritical review of
Shahzad’s treatment notes, a short and neusttesnent of Shahzad’s functional findings, and

then the following:

The Administrative Law Judge accords little weight to Dr. Shahzad'’s opinion as it
is not supported by the objeativnedical evidence of record.

DE#9-1, at 29. This single sentence is the estaied rationale for 6hALJ’s election to accord
little weight to Shahzad’s views. The opinitiien went on to discuss (minimally) certain
particular evidence of concetm the ALJ, including an Augu2011 Shahzad visit, November
2012 treatment notes from an APRN, and the alesehany suggestion that further back surgery
is indicated.

The regulation imposes a “clear agxplicit elaboration requirementBowlin v. Astrue
No. 6:09-02-DCR, 2009 WL 242390at *4 (E.D. Ky. Aug. 5, 2009). This issues from the
promise, in the section, that the Commissiondt ‘always give good reasons . . . for the weight
we give your treating source’s opinion8.404.1527(c)(2). Failure to provide sufficient
explanation may undercut the stabiality of the decisional basideny a claimant procedural
rights, threaten the fairness of (and public aerice in) the process, and frustrate effective
review.See, e.gWilson 378 F.3d at 543-46 (discussing rule rationde)ylin, 2009 WL
2423309, at *4 (citing “dual purpose” of explamatirequirement: communication to claimants
and facilitation ofmeaningful review). The rule protedtsportant process expectations and
administrative requisiteSeeRogers486 F.3d at 243 (failure to adfeeto procedural dictates

“denotes a lack of substantial evidence, ewbere the conclusion of¢hALJ may be justified



based upon the recordMinor, 513 F. App’x at 437 (declaringThe ALJ could not ignore or
reject these physicians’ opiniomsthout giving a principledasis for doing sol[.]").

The proper ALJ decisioms SSR 96-2 assures:

must contain specific reasons for the weigiven to the treating source’s medical

opinion, supported by the evidence in tase record, and must be sufficiently

specific to make clear to any subsequentewers the weight the adjudicator

gave to the treating source’s medicalmgn and the reasons for that weight.

SSR 96-2, 1996 WL 374188, at *5 (July 2, 1996).

Here, ALJ, through a single analytical samde, merely quoted a blended formulation of
the legal basis for not affording a treating pbigs’s views “controlling weight.” Thus, the
decision cursorily assigned “little weight” andticized Dr. Shahzad%pinion” as “not
supported by the objective medical evidencesobrd.” This is a naked conclusion without the
mandated accompanying articulation of speaéasons. An ALJ “cannot simply invoke the
criteria set forth in the regulations if doingwould not be ‘sufficientlyspecific’ to meet the
goals of the ‘good reason’ ruleztiend v. Comm’r of Soc. Se&75 F. App’x 543, 551 (6th Cir.
2010). Of course, even if an Aldoes not assign “controlling igat” to the treating source’s
view, the ALJ still must consider the opiniondaassess it weight based on the balance of 8
404.1527(c) factors. As the SixCircuit readily recognized,

Put simply, it is not enough to digss a treating physician’s opinion as

“incompatible” with other evidence oécord; there must be some effort to

identify the specific discrepancies ancetglain why it is the treating physician’'s

conclusion that gets the short end of the stick.

Friend, 375 F. App’x at 552.

8 “According to a regulation, Social Security Rulings ‘represent precedent final opinions and
orders and statements of policy and intetgtions’ adopted bythe Social Security
Administration and ‘are bindingn all components of the Soci8kcurity Admnistration.” 20
C.F.R. 8 402.35(b)(1) (20043ge also Sykes v. Apfak8 F.3d 259, 271 (3d Cir. 2000yVilson

378 F.3d at 549 n.1.



The questions are whether the decision, judgédll context, contravenes the rule and
requires remand. The Court finds that the ALXfhto explain adequdyethe consideration
given Dr. Shahzad’s views. The ALJ collapsed the entire rationale into one analysis-free
sentence, assigning “little weighti the opinion “as it is notupported by the objective medical
evidence of record.” This conclusion does natrads, accurately or sgifically, the findings
that trigger controlling wgiht—that an opinion is “welltgpported by medically acceptable
clinical and laboratory dignostic techniques” and is “not orsistent with the other substantial
evidence in your case recor@404.1527(c)(2). Indek the ALJ’s conclusion unclearly blends
these principles without discsien or specification, simplyaetlaring Shahzad’s views “not
supported by the objective medical evidence ofnektd his reminds the Court of the criticized
phrasing inGayheart v. Comm’r of Soc. Sg£10 F.3d 365, 377 (6th Cir. 2013), where the Sixth
Circuit rejected as ambiguous and inapt to thaddrd an ALJ’s characterization of an opinion
as “not well-supported by arppjective findings.” The ALJ hre does not declare the other
evidence substantial and does paitticularize what contra evedce she views as objective but
worthier of credence. This rkes review nearly impossible.

The ALJ did not catalog or list what undedgd her phrasing. Thus, following a neutral
recitation of the history, the gnparticular evidence later citavas Tarter’'s August 2011 visit
with Shahzad, his November 2012 APRN appointisieand the lack of indicated prospective
back surgery. Although the August 2011 notes @kerguestions (by citinthormal station” and
“normal gait”, DE #9-1, at 275), those sameasgplainly indicate ongointreatment for back
issues: “Abnormal: joint pain, jointifhess or swelling, back painltl. at 274. The “chief
complaint” included, “Medicatin not helping conttdhe pain.” At mat, the August entry

presented ambiguities. The ALJ did not parse ¢ksend or account for the comparative entries.



The November 2012 APRN encounters segnificant to the ALJ because the APRN
purportedly prescribed 30 minutesedfercise per day. First, it is nat all self-evident that such
a recommendation would conflict with Dr. Shahzad’s views and limitations. Second, the
recommendation actually was merely stated astwit: “Educated pt owell balanced diet and
exercising 30 mins dailgr astolerated.” Id. at 311 (emphasis added).dfgise as tolerated is
not the same as a 30 minute requirementda@s not objectively colét with Shahzad. The
basis for the factual perception of noncompliance is not cited, Ioigr'Bareaction to an exercise
admonition hardly conflicts with Shahzad’s views. The Court has difficulty accepting the
discussion as confirmatory tfe opinion weight given.

Finally, the Court sees no expert, in thesard, assigning significar to the fact that
Tarter does not face additional back surgétyeast, the ALJ cites none. This could
theoretically be relevant, but the medical sosi@e not declare it as such. Tarter had multiple
surgeries based on a prior MRl sources recognize significant back issues. That the causes
have not led to an additional surgical intervemi®not logically inconistent with Shahzad’s
views of the nature and severdf/the impairments at this time.

The Court also adds that the ALJ did ddferentiate among Shahzad’s many opinions,
rather weighing them summarily and in an integrated fashion. This creates at least two problems.
First, part of Shahzad’s views did hinge on medication side effects. iHisrom that regard
essentially stood alone—Dr. Nolel,g.,did not assess or discusedication matters or other
non-exertional limitations. Further, the AL¥datched Shahzad’s opinions in one fell swoop.
Thus, the sequential analysisibinto the regulation, which imeant to assured principled
assessment of a treating source even whersthate does not receive controlling weight,

simply is not apparent within the ALJ’s deaisi The regulation is not a formulaic rule, and
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reviewing courts do not gelire slavish adherencBee Friend375 F. App’'x at 551 (setting forth
harmless error analysis, in conteand rejecting nodin of “arbitrary conformity at all times”).
However, the Court must be in a position to discern that the ALJ actually engaged in the analysis
and considered the various weight factors. The regulation promises that when the Commissioner
denies controlling weight, “we apply the factorgherwise listed to determine proper weight.
These include longevity, treatment intensity, @upability, and consistency. By dispatching the
analysis in one conclusory sentence, thd Ahort-circuited the pcess and denied an
opportunity for meaningful review.

The Court wrestled with the proper resultdhbecause there are significant problems
with Dr. Shahzad’s opinions. Unfortunately, whitee ALJ’s decision might be defensible on
proper articulation, the Courttsle is not to search oand supply an underpinning for
affirmance. Violation of the treiaig physician rule is significaqrocedurally. This Circuit “does
not hesitate to remand where the Commissibasrnot provided good reasons for the weight
given to a treating plsycian’s opinion.”"Gayheart 710 F.3d at 380 (quotation omitted). The
Court has assessed whether it can treat the violation here as harmless under the principles of
Friend. The Commissioner did not engage in #msalysis, but the Court has evaluated whether

Dr. Shahzad’s opinion is patently incrediblendrether the ALJ’s decisn indirectly met the

® This differs significantly fromAllen v. Comm’r of Soc. Se&61 F.3d 646, 651 (6th Cir. 2009),
cited here by the Commissioner. In that case,AhJ gave a short but pithy characterization of
the treating physician’s opinion, effectivelynamunicating weight and good reasons. The Court
described the reference as follows: “While thestesti reason may be brief, it reaches several of
the factors that an ALJ must consider when meiteing what weight t@ive a noneontrolling
opinion by a treating source, including: the lengftithe treatment relatiship and the frequency
of examination, 20 C.F.R. 804.1527(d)(2)(i); the nature anextent of the treatment
relationship, § 404.1527(()(ii); and the supgrtability of theopinion, § 404.1527(d)(3).Id.

The explanation included direct referente treatment chronolgg history, and opinion
inconsistency. The Court views the other brmft defensible decisions cited as similarly
distinguishable. Each involves detail regarding weight given and rationale, not a summary
rejection invoking only th regulatory language.
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procedural purposes of the regulatibriend, 375 F. App’x at 551-52. Despite misgivings about
the intensity of Shahzad’s viewhge Court does not find his views,toto, patently deficient.
The treatment history, record of confirmed badues, and parallel views$ Dr. Nold show that
parts of Shahzad’'s assessment indeed ardyoftcredence. The ALJ did not discuss or
differentiate parts of the opwm discretely, and the Court wilbt supply that discussion.

Further, the indirect analgs do not supply or meet tharposes of the regulation. The
ALJ did not engage in much beyond what the Court already has discussed. She embraced the
views of Dr. Nold (who saw Tarter only oncedaiocused almost completely on an orthopedic
exam, DE #9-1, at 221). Nold offered somews about hypertension and diabetes but did not
explain any basis for those viewse reviewed no records. Rather, he focused on Tarter’s back
pain and leg weakness. Nold did not discuss oaidin issues or sleep apnea. He gave broad
functionality opinions but did not specify quantify limitations based even on his own
perceptions of what Tarteould and could not do. The opinitinus is difficult to compare
directly to that of Shahzad. The Court does not accept that the ALJ’s discussion of Dr. Nold fills
the procedural void. The decision does not alloe/Court to assess how and why Dr. Shahzad’s
views paled so badly when compared to thaetéich(temporally and otherwise) involvement of
Dr. Nold° As to the state non-examining sources, Ait.J cited to them only generally. This
adds little and fails to fulfill the aims ofeéhregulation, requiring remd. That is, the decision
does not provide implicitly the reasons for opinion weight and thus does not meet, even
indirectly, the regulatory goalBriend, 375 F. App’x at 551Nelson v. Comm’r of Soc. Set95

F. App’x 462, 470-72 (6th Cir. 2006) (disssing implicit reasoning analysis).

19 Interestingly, Dr. Nord saw certain balanamitations, which the ALJ evidently and without
comment did not textually aorporate into the RFGeeDE #9-1, at 223 (“inabty to balance”),
24 (“occasionally balancing” (emphasis removed)).
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The ALJ’s one-line rejection @hahzad here requires remaSde Bowlin2009 WL
2423309, at *4 (“Despite Dr. Mosesibg a treating source, the Aldevoted only two sentences
to discussing his opinions 8owlin’s physical limitations.”)Wilson 378 F.3d at 545 (rejecting
“summary dismissal” ofreating source opinionriend, 375 F. App’x at 552 (requiring “some
effort to identify the specific discrepanciasd to explain”). The Court, though mindful of
certain instances charitably reviewing truncatedting source analysis, simply cannot, without
straining well-beyond the reviewastdards, endorse the ALJ'sadysis here. The decision may
ultimately be defensible on the merits, Barter deserves the process assured by the
Commissioner’s own rules. Those rules extéreéat deference” even to a non-controlling
treating source, pdRogers which is far from the short shrift afforded here.

V. Conclusion

Having considered the full record, and foe reasons discussed above, the Court
DENIESDE #13,GRANTS DE #12 (insofar as it seeks remand), BRiM ANDS for
consistent administrative proceedings. Tmart will enter a separate judgment.

This the 18th day of August, 2015.

Signed By:

Robert E. Wier Q,,f‘

United States Magistrate Judge
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