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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

JAMES KILGORE,
Plaintiff, Civil Action No. 5: 14-292-DCR
V.

LADONNA THOMPSON, et. al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.
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This matter is pending for considerationaofnotion for summarjudgment filed by
Defendant Lawrence Betts (“Betts”), Defendant Joel Helmburg (“Helmburg”), and
Defendant Dale Martin (“Ma&in”) [Record No. 45] and aeparate motion for summary
judgment filed by Defendant Sandy Colyer (t@®”) [Record No. 43]. The motions were
referred to United States Matjiate Judge Robert E. Wiar evaluation. On October 13,
2015, Magistrate Judge Wier issued his repetpmmending that both motions be granted
in all respects. [Record No. 47] Magisealudge Wier's Recommended Disposition gave
Kilgore fourteen days to file objectiontst he has failed to file any objections.

This Court reviews de novo those portions of the magistrate judge’s
recommendations to which an ebjion is made. 28 U.S.C.&886(b)(1)(c). However, “[i]t
does not appear that Congresgemaed to require district cdureview of a magistrate’s
factual or legal conclusions, underda novoor any other standard, when neither party

objects to those findings.Thomas v. Am474 U.S. 140, 150 (1985). Further, failure to file
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objections to a magistrate judge’s proposedifigs of fact and recommendations constitutes
waiver of the right to appealSee United States v. Branch37 F.3d 582, 58 (6th Cir.
2008); Wright v. Holbrook 794 F.2d 1152, 1154-55 (6th Cir. 1986). Although Kilgore has
not filed any objections, the @d has examined the recodd® novoand agrees with the
magistrate judge’s Remmended Disposition.

Kilgore alleges that the staff at BlackhuCorrectional Complex (“BCC”) violated
his Eighth and Fourteenth Amgment rights while he wasdarcerated there by depriving
him of adequate medicabre and appropriate nutrition. géord Nos. 1-1 and 5] According
to Kilgore, Betts is the captain of securityB€C, and Helmburg is a lieutenant in charge of
security. [Record No. 1-1] Matrtin is th@eputy Warden at BCC[Record No. 18] With
their motion for summary judgent, Betts, Helmburg, and Mar each submitted affidavits
in which they aver that thegre not involved in providing la#thcare or nutrition to the
inmates at BCC. [Record Nos. 45-2 to 45-4]

Colyer is the food serviceatirector at BCC. [Record N@3-2] In the affidavit she
submitted to the Court with henotion for summary judgment, slstates thaall inmates,
including Kilgore, receive nutritional mealsa sufficient portions prepared in sanitary
conditions. Id. She also provided a copy of meninem the Kentucky Department of
Corrections used at BCGQd.

Kilgore’s deliberate indifference claim reges that he offer some proof that the
prison officials subjected him to serious deptimas and, in so doindacted wantonly, with
deliberate indifference tfhis] serious needs.’Richmond v. Settleg50 F. App’'x 448, 455
(6th Cir. 2011). Additionayl, a supervisor is not liable under 42 U.S.C. § 1983 simply
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because he or she was awaréisfemployee’s misconducleary v. Daeschnei349 F.3d
888, 902 (6th Cir. 2003). Rathex § 1983 claimant must provieat the supervisor either
directly participated in thenisconduct or etburaged it. Taylor v. Mich. Dep’t of Cort.69
F.3d 76, 80-81 (6th Cir. 1995). Adagistrate Judge Wier obsed, Kilgore failed to present
sufficient evidence that Betts, Ha&erg, or Martin, participated or encouraged in any of the
alleged misconduct. Their affidiév indicate that they were not at all involved in providing
for inmate nutritionabr healthcare needs.

The Court also agrees with the magistrate judge’s conclusion that Kilgore's
complaints about the food at BCC do not m#et “serious deprivation” requirement.
According to the United States Court of Ape#dr the Sixth Circuiteven if a petitioner
proves that his prison food occasatly contains foreign objestthat alone does not amount
to a constitutional deprivatiorSmith v. Younged 87 F.3d 638, at *2 (6th Cir. 1999) (table).

Magistrate Judge Wier properly concludedt Betts, Helmburg, Martin, and Colyer
met their burdens under Rule 56(a) of the Faldeules of Civil Procedure by showing that
no genuine issues of material fact exists upoithvKilgore could succeedt trial. [Record
No. 47] Kilgore did not respond to either matidfor summaryjudgment and, therefore
,presented no evidence to contradict thermfation supplied by the defendants. Because
Kilgore failed to meet his burden to producedfic facts demonstrating a genuine issue of
material fact, the defendants’ motidies summary judgmenwill be granted.

For the foregoing reasons, it is hereby

ORDERED as follows:



1. United States Magistea Judge Wier's Recommded Disposition [Record
No. 47] isSADOPTED andINCORPORATED herein by reference.

2. Defendant Lawrence Betts’, Defenddotl Helmburg’s, and Defendant Dale
Martin’s motion for summaryudgment [Record No. 45] dnDefendant Sandy Colyer’s
motion for summary judgment [Record No. 43] &RANTED.

3. All claims asserted ithis action by Plaintiff JangeKilgore against Defendant
Lawrence Betts, Defendant Jadelmburg, Defendant Dal®lartin, and Defendant Sandy
Colyer areDISM I SSED with prejudice.

This 2" day of November, 2015.

~ Signed By:
B Danny C. Reeves (K
United States District Judge




