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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

MATTHEW W. MITCHELL, et al.,
Plaintiffs, Civil Action No. 5: 14-301-DCR
V.

OFFICER J. MIKE, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.
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Defendants City of Paris, Officer Abliah Bholat, Officer Matt Reed, and Officer
Jason Mike have movefbr partial summary judgment itheir favor. [Record No. 39]
Specifically, they assert thdt) the Eighth Amendment claim de not pertain to a pretrial
detainee; (ii) the Court lacks jurisdiction ov®iaintiff Lisa Fagaly’s claims; (iii) the
plaintiffs fail to satisfy the standard of profifr negligent infliction of emotional distress;
(iv) the outrage claim is subsumed by the otloet claims; (v) the plaitiffs have failed to
offer evidence for the failure-to-train claim; and (vi) punitdeemages are not appropriate as
they pertain to the City of Paris.

Plaintiffs Matthew W. Mitchell and Lisa Fagaly failed itefa timely response to the
defendants’ motion. However, the Court hassidered all issues on the merits. For the
reasons outlined below, the Court will grantmnsnary judgment in feor of the defendants
regarding the Eighth Amendment claim (Counjt the negligent infliction of emotional
distress claims (part of Count 1V), the outragaims (Count V), the failure-to-train claim

(Count VI), and the request feunitive damages from the City &faris (Count VII, as to
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Defendant City of Paris only). However, thdatelants’ motion will be denied with respect
to the remaining claims. The remaining claiare: the search arskizure claim (Count I),
Mitchell’s claims of assault @hbattery (Count IIl), Mitchis negligence and vicarious
liability claims (part of Count IV), and Mitell's request for punitive damages against the
officers (Count VII, as the requgsértains to the officers).

l.

At 2:40 a.m. on July 24, 2013, Officers Mike, Bholat, and Reed arrived at Plaintiff
Lisa Fagaly’s residence in response to gm®or's complaint. [Record Nos. 39-1; 40,
“Deposition Transcript of Lisa Fagaly,” p. J/Lisa Fagaly, her himmnd Byron Fagaly, and
her son Matthew Mitchell had been drinking beerthe porch of the seence since roughly
6:00 p.m: [Record No. 40, p. 69] The neighbordhealled the police when a fight ensued
between Byron Fagaly and Mitell (his stepson), and Byn began choking Mitchell. d.,
pp. 76-71] Lisa Fagaly was screamg and kicking Byron in an frt to stop the assault.
[Id., p. 71]

The police officers separated Byron frdvhitchell, took him to the bottom of the
porch steps, and began questioning hindd., [p. 73] At this point, Lisa Fagaly’s and
Mitchell’s accounts differ. Lisd&agaly claims that she todWitchell inside to clean his
wounds. At that time, she states that Hiter came inside toeemove Mitchell. [d., p. 74]
Mitchell gave certain items tdisa for safe-keeping. Id., p. 76] Next, the officers

handcuffed Mitchell while on the porchld]] Subsequently, Lisdeard a commotion and

1 Mitchell’s girlfriend Marcia Patton was also present, but Mitchell claims that she was not
drinking. [Record No. 41, p. 104]
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came outside where she claims officers variking Mitchell with anightstick, mashing his
face into the ground witha boot, and tasing himld[, pp. 81-89]

According to Mitchell, upon beingseparated from Bwn Fagaly, officers
handcuffed Mitchell and moved him to a neighddoock wall. [Record No. 41, “Deposition
Transcript of Matthew Mitchell,” p. 84] Whilthe officers were speaking with him, Byron
yelled an insult at Mitchell, anillitchell rose fran the wall. [d., p. 91] At that point, the
officers allegedly tackled him, hit him with a nightstick, tased him five times, and dragged
him to the police cruiser.Id., pp. 91, 94, 104102] Eventually, Mitchell was charged with
alcohol intoxication, disorderly conduct, aresisting arrest. [Record No. 39-3]

At some point during the scuffle, Lisa yelled at the officers, causing one of the
officers to approached her dhe porch. [Record No. 40, p.-®b] Lisa claims that she
retreated inside the home (allegedly out of f&abeing beaten) but the officer followed and
removed her from the residencdd.] The officer informed Lisa Fagaly that she was under
arrest for alcohol intoxication and disorderly condudd., [p. 97] Subsequently, she claims
that the officer grabbed her arm, jerked &eyund, tightly handcuffed heand escorted her
to the police cruiser. Id., pp. 974100] Lisa’s daughter Rachahd granddaughter Audrey
arrived at some point during the altation and witnessed Lisa’s arresid.[p. 14, 106102]
However, they did not witness the officeadlegedly beating Nichell, but allegedly
witnessed her placed in the police vehicJBecord No. 41, p. 103] Byron Fagaly was also

arrested for alcohol intoxicatn and disorderly cond@tt [Record No. 39-2]



Mitchell later pleaded guilty to all chargie [Record No. 41, p. 65] Lisa pleaded
guilty to one of two charges in exchange fasndissal of the other. [Record No. 40, p. 36]
And Byron pleaded guilty to alcoholtoxication. [Record No. 39-4, p. 5]

On July 24, 2014, Matthew Mitchell and LiBagaly filed suit against the defendants,
asserting several claims reganglithe officers’ behavior the niglf their arrests. [Record
No. 1] Individually, Mitchell alleges theause of excessive force under the Fourth
Amendment and 42 U.S.C. § 19@83ount I), cruel and unusuplinishment under the Eighth
Amendment (Count Il), assaudind battery (Count Ill), neglemce and vicarious liability
(part of Count IV), and # City of Paris’ failurgo-train (Count VI). [d., pp. 5-7] Jointly,
he and Lisa Fagaly allege riggnt infliction of emotional ditress (“NIED,” part of Count
IV) and outrage (Count V). Id., p. 7] They also requepunitive damages (Count VII).
[1d.]

After completing discoverythe defendants moved forngal summary judgment on
several grounds. First, they contend that Eighth Amendment clains inapplicable to a
pretrial detainee, like Mitchell. [Record N89, p. 6] Second, they claim that the Court
lacks jurisdiction over Lisa Igaly’s state law claims.Id., p. 7] Third, they assert that the
plantiffs’ NIED claims fail because the plaintiffs have not met Kentucky’'s heightened
standard of proof. Ifl., pp. 7~8] Next, the defendants allegleat the outrage/intentional
infliction of emotional distres¢’lIED”) claims cannot standvhere the assault and battery
claim allows for the recovery afamages for emotional distresdd.[ p. 9] Further, they
claim that the City of Parisannot be held liable for constitonal violations on a failure-to-

train theory because the plaintiffs have natsented evidence regarding the nature of the
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City’s training. [d., p. 10] Finally, they argue thahe City cannot be held liable for
punitive damages because the plaintiffs hanat satisfied Kentucky Revised Statutes
("“K.R.S.”) 8 411.184(3). Id., p. 11-12] Although the plaintifishave not filed a timely
response to the defendants’ motion for pagiahmary judgment, thed@rt has reviewed the
arguments on the merits.

I.

Summary judgment is appnagte when there are no genuine disputes regarding any
material facts and the movant is entitledudgment as a matter aw. Fed. R. Civ. P.
56(a);see Celotex Corp. v. Catrett77 U.S. 317, 322-23 (198&hao v. Hall Holding Caq.
285 F.3d 415, 424 (6th Cir. 2002). A dispute oxenaterial fact isiot “genuine” unless a
reasonable jury could return a verdict for titeamoving party. That is, the determination
must be “whether the evidenpeesents a sufficient disagreem¢o require submission to a
jury or whether it is so one-sided that qraety must prevail as a matter of lawAnderson
v. Liberty Lobby, InG.477 U.S. 22, 251-52 (1986)ee Harrison v. Astb39 F.3d 510, 516
(6th Cir. 2008). In deciding whether to graummary judgment, the Court views all the
facts and inferences drawn from the evidemcéhe light most favorable to the nonmoving
party. Matsushita Elec. Indus. Co. v. Zenith Radio Cot{g5 U.S. 574, 587 (1986).

1.

A. The Eighth Amendment Claim (Count 1)

Mitchell asserts that the officers’ actions on the night of his arrest constitute cruel and
unusual punishment, depriving him of rightssed by the Eighth Amendment to the United

States Constitution. U.S.a®ST. amend. VIII. [Record Nol, p. 6] However, the
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defendants claim that pretrial detainees, sastMitchell, have naights under the Eighth
Amendment. [Record No. 39, p. 6]

The Eighth Amendment applies “only taxf the State has complied with the
constitutional guarantees traditionally associated with criminal prosecutidngraham v.
Wright, 430 U.S. 651, 671, n. 40917). Where the officers’ ppose is to “render solicited
aid in an emergency rather than to enforeelétw, punish, deter, ancarcerate,” the Eighth
Amendment does not applyPeete v. Metro. Gov't of Nashville and Davidson G436
F.3d 217, 221 (6th Cir. 2007) (holding thabufth Amendment, rather than Eighth
Amendment, applied where plaintiff alleged that officers were deliberately indifferent to his
needs in response to a 911 call). As a repuétirial detainee claims “sound in the Due
Process Clause of the Fteenth Amendment ratherah the Eighth Amendment.Villegas
v. Metro. Gov't of Nashville709 F.3d 563, 568 (6th Cir. 2013) (citi@ity of Revere v.
Mass. Gen. Hosp463 U.S. 239244 (1983)).

Here, the alleged “repeated shooting of kit with a taser gun in the back while he
was handcuffed” did not occur afta criminal prosecution orfarmal adjudication of guilt.
[Record No. 1, p. 5] Police were merely rendgrsolicited aid when the alleged events took
place. Therefore, Mitchell was, at most,peetrial detainee, indicating that the Eighth
Amendment’s proscription does napply to his situation. Villegas 709 F.3d at 568.
Consequently, summary judgmesproper for the defendants @ount Il of the Complaint.

B. Lisa Fagaly’'s State Law Claims (Cants IV and V with Respect to Fagaly)

Lisa Fagaly alleges state law claims NfED and IIED against the defendants,
premised on the fact that she witnessed tfieesf beating and tasirger son. [Record No.
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1, p. 6] The defendants contend that the €bas no jurisdiction over her claims because
complete diversity is zing and because Lishbes not assert any federal claims that would
provide the basis for supplemental jurisdictionrave state law claims that she has alleged.
[Record No. 39, p. 7]

For federal-question jurisdiction, a plafhtmust assert a cause of action under the
Constitution, laws, or treaties of the United States. 28 U.S.C. § 1331. For diversity
jurisdiction, the plaintiff must allege completieversity and that thamount in controversy
exceeds the sum or value of $75,000, exclusive of interest and costs. 288J1S%2.
Additionally, where the Court has original jurisdiction over a civil action, it has
“supplemental jurisdiction over all other claimsathare so related to claims in the action
within such original jurisdictin that they form part of theame case or controversy under
Article 11l of the United Sates Constitution.” 28 U.S.@.1367(a). Because the plaintiffs
have not alleged that diversipyrisdiction exists for Lisa’s claims, the Court will focus on
the applicability of supplementalrjgdiction. [Record No. 1, p. 3]

“Section 1367(a) is a broad gtasf supplemental jurisdiction.Exxon Mobil Corp. v.
Allapattah Servs., Inc545 U.S. 546, 558 (2005) (holding that district court had jurisdiction
over claims that did not satisfy the amoumebntroversy requirementecause they were
part of the same civil action as claimsatthsatisfied diversityjurisdiction). Thus,
supplemental jurisdiction “includes claimssaged by parties lbér than the ones who
brought the claims over which originglrisdiction could be exercised.”Williamson v.
Recovery Ltd. P’shipNo. C2-06-292, 2009 WL 6498415 (S.D. Ohio March 11, 2009)
(reasoning that jurisdiction existed over oneugr of plaintiffs’ accounting claims because
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another group of plaintiffs’ claimarose under federal maritime langee alspMcKinney v.
Lexington-Fayette Urban Cnty. Goy'No. 5:12-CV-360-KKC,2015 WL 4042157, *11
(E.D. Ky. July 1, 2015) (stating that the Coted jurisdiction over claims of negligence,
IIED, wrongful death, and lossf consortium because they fogoh part of one controversy
with the decedent/co-plaintiff's § 1983 claim).

In their motion, the defendants failed tideess the meaning ofdse or controversy”
under 28 U.S.C. 8§ 1367(a) or pototauthority that the Court ds not have jurisdiction over
a party’s claims when they are premised ondweplaintiff's claims tlat establish original
jurisdiction. Plaintiff Mitchdl has a claim of excessive force under the Fourth Amendment
and 42 U.S.C. § 1983; thus, he has establigdgeral-question jurisdiction over his primary
claim. [Record No. 1, p. 5] Lisa Fagaly’sichs of NIED and IIED are based on the same
underlying facts as the primary claivhe officers’ alleged beattg and tasing of Mitchell,
which resulted in emotiohalistress for Lisa. §ee id. p. 6.] As a result, Lisa’s state law
claims form one case or controversy with Mid’s federal claim, indicating that the Court
has supplemental jurisdiction over her woiai Therefore, the Court will deny the
defendants’ requestifeummary judgient on Lisa’s claims on this ground.

C. The Plaintiffs’ NIED Claims (Part of Count 1V)

Both plaintiffs assert claimsf negligent infliction of emational distress in Count IV.
[Record No. 1, p. 6] The defeants contend that this claim fails because neither plaintiff
has alleged that he or she “sustained a seriossva@re emotional injury as a result of [his or
her] interactions with the police on Jubd4, 2013.” [Record No. 39, p. 8] Further, the

defendants argue that even if the plaintiffs halMeged serious emotional injuries, they have
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failed to present expert medical or scientievidence of those injuries, as required by
Kentucky law. [d., pp. 78]

To establish a claim of NIED, a plaifitmust present evidence of common law
negligence, in addition to evidence ofsgvere” or “serious” emotional injuryOsborne v.
Keeney 399 S.W.3d 1, 17 (Ky. 2012). A serious ovese emotional injury “occurs where a
reasonable person, normally constituted, wouldb®expected to endure the mental stress
engendered by the circumstances of the casg.” Consequently, “[d$tress that does not
significantly affect the platiff's everyday life or reque significant treatment will not
suffice.” Id. at 18. As a part of these cases, aintiff “must present expert medical or
scientific proof to support thealmed injury or impairment.”’ld.; see also MacGlashan v.
ABS Lincs KY, In¢84 F. Supp. 3d 595, 605 (W.Ry. 2015) (recognizing thadsborneis
limited to claims of NIED and IIED because thlements of those claims are more particular
than the elements of a plaemotional distress claim).

The defendants correctly note that Mitchell has failed to present any evidence of an
emotional injury caused by the events of July 24, 2013. During his deposition, Mitchell
described seizures resultingrmca car accident in 1999, andypBological treatment he has
received for anxiety since he was a child. [Record No. 41, pp. ¥2P1Mitchell also
mentioned that he has obsessive compulsiserder and that doctors are looking into the
possibility of bipolar disorder; however, he didt attribute these coitobns to the officers’
alleged attack. Ifl., p. 30] In fact, he stated that has suffered from the first condition all
his life. [Ild.] At no point during his deposition diditchell describe an emotional injury

resulting from the events of July 24, 2013Nor has Mitchell pointed to medical or
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psychiatric records detailing tnana or symptoms resulting frothat night. Thus, he cannot
assert a claim of NIED under Kentucky la®sbornge 399 S.W.3d at 18.

Contrary to the defendants’ argumentsd.iFagaly describes emotional injuries
potentially resulting from the events of Jut¢, 2013. [Record NA9, p. 8] While she
described fear resulting fromipr occasions where the policame to her home and “made
fun” of her, she also descritbdear she experienced on andeafthe night of the events.
[Record No. 40, p. 60JFor example, she explained thaegfan into her home on July 24th
out of fear of what thefficers might do to her after lagedly beating her son.Id[, p. 95]
Further, she recounted the embarrassmenfedhepon being arresteand “jerked” out of
her house by the officers in front of her daughter and granddaugltem. 48] In addition,
she stated that she did not file a complawth the Paris Police Department because she
feared what the officers might do to heteafwhat she witnessed regarding her sdd., p.
40-41]

Viewing all facts and inferences in favorlaga Fagaly, the Court concludes that she
has presented evidence, however slight, of an emotional injury that could be considered
serious or severe. In partian] Lisa’s expressed fear afiig a complaint after the events
suggests a continuing emotional injdryHowever, the defendants correctly note that Lisa
fails to present any expert scientific evidence of her atied emotional injuries. [Record
No. 39, p. 8] While she visits a social werkfor her bipolar, post-traumatic stress, and

anxiety disorders, these resulted fronopdomestic abuse. [Record No. 40, pp-12,

2 The severity of Lisa Fagaly’'s alleged emotioimguries is questionable. Because she has not
expressed how any fear or mental anguish affects her daily life, it is likely that she cannot establish a
serious or severe emotional injury under Kentucky I@sborng 399 S.W.3d at 18.
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16-17] Additionally, Lisa coulchot remember if she had aegcription for Klonopin prior

to the events oduly 24, 2013. If., pp. 21:22] Because Lisa has not presented expert or
scientific evidence of emotiohajuries resulting from the events of the night at issue, she
cannot establish a claim of NIEODsborne 399 S.W.3d at 17.

Neither plaintiff can satisfy the elemerds NIED under Kentuky law. Therefore,
the Court will grant summary judgment to ttiefendants on both plaintiffs’ NIED claims.
However, Count IV also addresses claimsnegligence and vicarious liability due to the
actions of the officers on the nigat issue. To the extent that Mitchell asserts these claims
against the officers for their alleged use of excessive force, the claims remain, as the
defendants have not requestethmary judgment on those issufes.

D. The Plaintiffs’ IIED/Outrage Claims (Count V)

The defendants request summary judgmantheir favor on the plaintiffs’ IIED
claims, reasoning that the plaintiffs’ claimsasfsault and battery allow them to recover for
emotional distress. [Record No. 39, p. 9] The tort of outrage, also known as intentional
infliction of emotional distresss typically considered a “gajpHér,” meaning that the tort is
available where a more triddnal tort would not providen appropriate remedyBrewer V.

Hillard, 15 S.W.3d 1, 7-8 (Ky. Ct. App. 1999) (citiRigazio v. Archdiocese of Louisvijlle

3 The Complaint rather confusingly places ia treading of Count IV, “Negligence and Vicarious
Liability and Negligent Infliction of Emotional Btress,” and then primarily proceeds to describe
emotional distress experienced by the plaintiffs. [Rebdtrdl, p. 6] The Court finds that the facts in the
Complaint only support a common law claim of negtige (and vicarious liability) by Mitchell, because
the Complaint does not describe any negligent acferpeed by the officers towards Lisa (i.e., events
surrounding her arrest as described in her depositioogpeXor those facts relating to the NIED claim.
Further, Count IV focuses on “Mitchell’s injes” but only on Lisa’'s “emotional distress.”Id ]
However, even Mitchell's claim has a weak legal bagMi. v. City of Louisville No. 3:05CV-427-R,
2006 WL 2663018, *8 (W.D. Ky. Sept. 15, 2006) (“The cfi is liable for the intentional tort of battery,
not for negligence, when he deliberately excedus privileged amount of force by committing an
unwarranted violence on the arrestee.”).
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853 S.W.2d 295, 299 (Ky. Ct. App. 1993)). The infliction of emotional distress should not
be “merely the consequence adeparate compensable torCooper v. UnthankNos. 2007-
CA-002576-MR, 2007-CA-B696-MR, 2009 WL 3320924, *4 (Ky. Ct. App. Oct. 16,
2009). In other words, outrage dipp where the contact is “intendedly to cause extreme
emotional distress in the victim.’Rigaziq 853 S.W.2d at 299 (emphasis addeR®)jgazio
applies even where only one ofultiple plaintiffs claimingllED can sustain a traditional
cause of action that allows faeaovery of emotional damageSee, e.glLee v. Hefnerl36

F. App’x 807, 814 (6th Cir. 2005) (finding thaeither the victim nor his parents could
sustain claims of outrage where the victoould have pled assault and battery for the
officer’s actions).

In this case, more traditionatate law torts apply, suchs battery and assault.
[Record No. 1, p. 5] Because claims of éattand assault allow Mitchell to recover for
emotional damages, his claiimr IIED cannot survive.Rigaziq 853 S.W.2d at 299. While
Lisa Fagaly does not plead assault and bats#g,still cannot maintaia claim of outrage
underRigazia She does not allege that the officers’ actions were intended “only” to cause
her extreme emotional distreskl. In fact, the alleged tatikg, beating, and tasing suggest
that the defendants primarily intended tausa physical pain to Mitchell, and that any
resulting emotional harm to Lisaas only secondary. Consequently, Lisa’s claim of IIED
also fails. Further, even if the plaintificould properly plead outrage, they could not
establish the elements because thaye no expert or scientifevidence of serious or severe
emotional distress, as explained aboweaton v. G.C. Williams Funeral Home, Ind36
S.W.3d 538, 544 (Ky. Ct. App. 2013).

-12 -



E. Failure-to-Train (Count VI)

To state a claimgainst a municipal entity such ae @ity of Paris, Mitchell and Lisa
must show that it committed some wronBoe v. Clairborne Cnty., Tennl03 F.3d 495,
507 (6th Cir. 1996) (“[R]espondeat superior is not available as a theory of recovery under
section 1983.”). “To establismunicipal liability pursuant t@ 1983, a plaintiff must allege
an unconstitutional action that ‘implements executes a policy statement, ordinance,
regulation, or decision officially adopteahd promulgated by that body’s officers’ or a
‘constitutional deprivation[] vised pursuant to governmentalistom even though such a
custom has not received formal approval through the kodyficial decisionmaking
channels.” Shamaeizadeh v. Cuniga8B8 F.3d 535, 556 (6th Cir. 2003) (quotignell v.
Dep’t of Soc. Servs436 U.S. 658, 690-91 (1978)).

If the plaintiff asserts that a policy caughd constitutional violation at issue, he must
identify that particular practice or policyGhaster v. City of Rocky Riyedo. 1:09-cv-2080,
2010 WL 2802685, at *7 (N.D. Ohio Mal2, 2010). For example, lHutchison v. Metro.
Gov't of Nashville & Davidson Cntythe plaintiff merely allege that the defendant “failed
to adequately train its office in stopping vehicles and/ordering passengers out of those
vehicles in disregard of their disabilitiemd injuries.” 685 FSupp. 2d 747, 751 (M.D.
Tenn. 2010). However, the plaintiff did nptovide any additionalaictual support for the
allegation. Id. As a result, the districtourt dismissed the claim.d. In addition to
identifying a patrticular policy, the plaintiff mustow that the “custom, policy, or practice

attributable to the municipalitywas the ‘moving force’ behind the violation of the plaintiff's
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constitutional rights.” Heyerman v. Cnty. of Calhou880 F.3d 642, 648th Cir. 2012)
(citing Miller v. Sanilac Cnty.606 F.3d 240, 254-55 (6th Cir. 2010)).

If the plaintiff instead asserts that a mupadi custom of “inaction” exists, he must
present evidence of: (i) a &r and persistent pattern” whconstitutional conduct; (ii) the
municipality’s “notice or constructive notice” of that condudt) {ts “tacit approval” of the
conduct; and (iv) that the policy of inamti was the “moving force” behind the constitutional
deprivation. Doe 103 F.3d at 508.

The Complaint states that the City of Bdtwvas deliberately indifferent to its police
officers’ need for training about interactionghvcitizens who have been handcuffed and are
in police custody.” [Record No. 1, p. 7This allegation is ngeated twice. Ifl., pp. 2, 5]
This bare allegation fails to withstand evéne standard under a Rul2(b)(6) motion to
dismiss. Fed. R. Civ. P. 12(b)(6). As kutchinson the plaintiff does not point to a
particular policy. 685 F. Supp. 2d at 751. Eiwfeditchell’s allegations were sufficient, his
claim does not withstand summandgment because he has offereden@enceregarding
Paris Police Department (“PPD”) policy. Both &ed his mother admitted that they have no
personal knowledge of PPDgmedures and training. [Recdxms. 40, p. 25; 41, p. 29]

Mitchell only attempts to presentidence of the PPD’s procedures through his
expert, Roger A. Clark. In theitral expert report, Clark writes,

The PPD through its chain of comnaarappears to have endorsed the

dangerous and out-of-policy tactics tlaae connected to this incident. As

such, their collective approval of thisrée and tactics puts the general public

at unnecessary future risk of injury mnatheir personnel whbave been, or are
now, similarly trained and/or supervised.
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[Record No. 29, p. 5] However, Clark also faispoint to a particular policy or procedure
that constituted a moving force behind the uiola of the plaintiff'srights. He merely
mentions the “chain of command” but prd®s no details regarding how the chain of
command functions. While he re$eto “collective approval” ofhe officers’ actions, he does
not explain how he arrived at this conchrsi Thus, Clark merelyeiterates Mitchell's
allegations and fails to identify “deficiency in the training program” that is “closely related
to the ultimate injury.”City of Canton, Ohio v. Harrjs489 U.S. 378, 379 (1989).

To the extent that Mitchell alleges thatraunicipal custom of fiaction” led to the
events of July 24, 2013, his afaialso fails to withstand sumnygudgment. First, the Court
assumes for the sake of analysis that Mitcestablished a “clear amgkrsistent pattern” of
unconstitutional conduct by reporting that PPD officers repeatedly pulled him over without
probable cause, hoping that he would “snitoh”’someone. [RecorddN41, p. 68] Further,
the Court accepts that Mitchell’s complainttbe police chief provided the PPD with notice
of that conduct. [Id.] However, Mitchell cannot show dhthe City of Paris approved the
conduct. In fact, Mitchell belies that the PPD “handled thi&ustion” because the officers
engaging in the allegedly unconstitutiomahduct no longer “bother” Mitchell.1d., p. 70]
Moreover, the plaintiff does not even allegjeat police inaction regarding the prior
unconstitutional stops was a movingde behind the events of theght at issue. Rather, he
states that the prior events do noavk anything to do with the 24th.’1d[, p. 68] Because

Mitchell cannot succeed under either a “polioy”“inaction” theory for municipal liability

4 Lisa Fagaly also claims that PPD officers migted her by improperly arresting and handcuffing
her on three or four prior occasions. [Record No.p4@2] However, she did not report these events to
the PPD prior to July 24, 2013, so she has not shoatritth City was on notice that they had occurred.
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under 42 U.S.C. § 1983, the Cowill grant summary judgmernh favor of the defendants
on this claim (Count VI).

F. Punitive Damages (Count VII with Respect to theCity of Paris)

Plaintiffs Mitchell and Lisa request aaward of punitivedamages against the
defendants but do not specify which defendantsyavhat capacity. [Record No. 1, p. 7]
However, in their “Request for Relief,” thepecify that they request compensatory damages
against both the City of Parand the officers, buthat they requégunitive damages only
against the officers. Id.] In their motion for summaryugdgment, the defendants contend
that, to the extent that thegnhtiffs request punitive damagesaaust the City of Paris, their
claims cannot stand undeither federal or stateda [Record No. 39, pp. H12]

A municipality is immune from putive damages under 42 U.S.C. § 1983ity of
Newport v. Fact Concerts, Incd53 U.S. 247, 271 (1981¢tr. for Bio-Ethical Reform, Inc.

v. City of Springborp477 F.3d 807, 818 (6th ICi2007). A cityis a municipality. City of
Oklahoma City v. Tuttle471 U.S. 808, 829 (1985). Thuke plaintiffs cannot recover
punitive damages from the City Bfris under 42 U.S.C. § 1983.

Under Kentucky law, a plaintiff “sltlarecover punitive damages only upon proving,
by clear and convincing evidence, that the défat . . . acted toward the plaintiff with
oppression, fraud or malice.” R.S. § 411.184(2). Furthgounitive damages may not be
“assessed against a principal or employertli@r act of an agent or employee unless such
principal or employer authorized or ratifiewt should have anticgted the conduct in

question.” K.R.S. 8§ 411.184(3).
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“Kentucky courts applying this statubave authorized puniterdamages only when
the employer was aware that the employee pragiously engaged in similar unacceptable
behavior or when the engler condoned the wrofig action taken by the employeeQaks
v. Wiley Sanders Truck Lines, In8lo. 07-45-KSF, 2008 WL 2859021, *3 (E.D. Ky. July
22, 2008) (citingKentucky Farm Bureau Mutual Ins. Co. v. Trox869 S.W.2d 82, 886
(Ky. 1997)). Consequently, thglaintiff must present evidence that, during the agency
relationship, the agent “exhibited a patterconduct similar to the alleged gross negligence,
such that [the employer] sbld have reasonably expectdw conducto recur.” Jones v.
Blankenship No. 6:06-109, 2007 WI3400115, *4 (E.D. Ky. Nov13, 2007) (finding that
employee’s two prior collisions did not exhibit a pattern of conduct so that the employer
should have anticipated the gross negligeesalting in the collision at issue).

The plaintiffs allege the existence of twatterns of conduct thatay have alerted the
City of Paris to police misbehiyr, but these allegations do rsatisfy the standard in K.R.S.
8§ 411.184(3). First, Mitchell claims that Qf#irs Livingood and Puckett of the PPD pulled
him over on multiple occasions without probabkuse. [Record Netl, p. 68] Because
neither of these officers waavolved in the incident on Ju 24, 2013, this “pattern of
conduct” is irrelevant to the present actioBee Oaks2008 WL 2859021, at *3 (looking
only to the particular agent’s prior actionKgntucky Farm Bureau Mut. Ins. Co. v. Rodgers
179 S.W.3d 815, 820 (Ky. 2005) (“Iifoxell], we approved evidence of the mishandling of
a prior claim in a bad faith action ¢suse it arose out ebnduct by thsame claims adjuster
involved in the claim at issughus the insurer/employer wan notice of ‘a pattern of

conduct practiced by its agel) (emphasis added). Eveif the same officers who
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committed the violations aissue had committed the priatiolations, the two alleged
violations are not sufficiently similar. Jones 2007 WL 3400115, at *4. A police
department’s awareness thi officers illegally pulled peple over would not put the
department on notice that the officersuld beat and tase such individuals.

Second, Lisa contends that PPD officerjaged in a “pattern” of “targeting” her
whenever she called the paiabout her husband’'s abdse[Record No. 40, p. 280]
Specifically, she asserts that the police wouldegally arrest her, ther than her abusive
spouse. If.] She also claims that they would jdr&r around and pla¢endcuffs on her too
tightly. [Id., p. 42] However, she does not knowhe officers that allegedly improperly
arrested and manhandled her on prior occasiare the same officers involved on July 24,
2013. [Record No. 40, pp. 389] Further, she did not refichese incidents to the PPD
prior to July 24th, nor has she presentetd@we that the PPD had knowledge of the
incidents and should have “reasonablpected the ewuct to recur.” Jones 2007 WL
3400115, at *4see also Estate of Presley v. CCS of Conway 3:03CV-117-H, 2004 WL
1179448, *4 (W.D. Ky. May 18, 2004) (actions of an agent cannot be imputed to the
principal unless the principal “actibaauthorizes the activity”).

Finally, Clark’s conclusion that the PPDnborsed” the officers’ actions on July 24th
through its chain of comamd does not constitutevidenceof the City’s awareness or
condoning of police misbehaviofRecord No. 29, p. 5] BecaadMitchell and Lisa fail to

present evidence that the City was aware that the three defendant-officers had previously

5 Because Lisa’s NIED and IIED claims do not survive summary judgment, she no longer has a
basis for her request for punitive damages. ThesCthurt analyzes her allegations of police misbehavior
only to the extent that they are relevant for showiegRRD’s alleged culpability iMitchell’s situation.
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engaged in similar unacceptabtonduct or that the Citgondoned the wrongful actions
allegedly taken by the officersummary judgment in favor oféhdefendants on the issue of
punitive damages (Count VI§s they pertain to the City of i%&ais appropriate.
V.
For the foregoing reasons, it is hereby
ORDERED as follows:
1. The defendants’ motion for partisbmmary judgment [€ord No. 39] is
GRANTED, in part, with respect to the following claims and parties:
a. Count Il, in its entirety;
b. Count V, in its entirety;
C. Count VI, in its entirety;
d. Count VII, as it pertains f0efendant City of Paris; and
e. the plaintiffs’ claims of neglent infliction of emdional distress in
Count IV.
2. The defendants’ motion for partisbmmary judgment [€ord No. 39] is
DENIED with respect to the remaining claims.

This30" day of October, 2015.

~ Signed By:
B Danny C. Reeves (K
United States District Judge
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