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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRALDIVISION

LEXINGTON
ROBB EVANS, et. al. )
) Civil No. 14-330GFVT
Plaintiffs, )
) MEMORANDUM OPINION
V. ) &
) ORDER
ANNA BURRELL, et. al., )
)
Defendand. )
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This action has been brought to recover moailegedly receivedfom the operation of
“an unlawful multilevel marketing ‘pyramid’ scheme which collectivebngrated gross
revenues of approximate$252 million from January 1, 2009 through December 31, 2012.” [R.
12 at § 27.] Plaintiff (hereinafter, “Receiver”) has been appointed Receieoftune HiTech
Marketing, Inc., FHTM, Inc., Alan Clark Holdings, LLC, FHTM Canada, Inc. andure
Netwolk Marketing (UK) Limited, and their affiliates, subsidiaries, divisions, t&ssar
customer service operatio(iadividually and collectively referred to as the “Receivership
Entities).! [R. 12at 11, 8.] That appointment took place in a related einforcement action
that is also before this CouRederal Trade Commission, et al, v. Fortune Hi-Tech Marketing,
Inc., et. al..Case No. 13v-123. Pursuant to Orders entered in that case, the Receiver herein, “is
authorized to institute actions orogeedings in federal courts as the Receiver deems necessary

or advisable to preserve or recover the assets of the Receivership Defenttaaitthe Receiver

! Theseentitiesare referred to by the parties as “Receivership Defendants.” For purposes ofaolhiityan
effort to distinguish them from the Defendants in this action, the Coudléeted to refer to them as
“Receivership Entities.
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deems necessary or advisable to carry out the Receiver’s duties under the Stepebueiers,
including instituting actions challenging fraudulent or otherwise voidable trarisf&. 12at
8.] Subsequently, the Receiver was granted express authdiahnionence litigation, in the
Receiver’s discretion, against highly compensated represestafitiee Receivership
Defendants to recover commission and bonus payments made by the Receivemsitdamef’
[R. 12-4; R. 34 at 8.] Pursuant to this authotity, Receiver now sues Defendants for the
recovery of monieseceivedrom Fortune HiTech Maketing andts related entitie$.
I
In its amended complaint, the Receiegplains in great detail how the pyramid scheme
worked. Broadly speaking, the:
Receivership Defendants’ business ostensibly offered interested persons the
opportunity to becoméndependent Representatives” (“IRs”) who paid fees to the
Receivership Defendants to enroll in the sales force in order to be able to sell
products, including health and beauty products, and services provided by third party
companies and earn income through those sales and through bonuses paid for
recruiting new IRs into the Receivership Defendants’ network.
[R. 12 at 1 28.] In compensation for recruiting new members, representatives weidd rec
Customer Acquisition Bonuses (CAB) and in compensation for the sale of products acekservi
representatives received Customer Generated Usage (CGU) commissianisay{d. at 30]
According to theReceiverthe business was strucéd so as to incentivize the “recruitment of

new representatives rather than the actual selling of products and serjfideat™ 31.] What

resulted was a twbered system where “the vast majority of active IRs did not obtain pagmen

2 The Receivers have alsofisted suit inRobb Evans and Robb Evans & Associates LLC as Receiver etc., et
al., v. Ramiro Armenta, et.alCase No. 14v-00329 GFVT (“Armenta Action.”). As noted by the Receiver, a
substantially identical motion to dismiss is pending in that cBse to the parallel nature of the proceedings
and the identical pending motions, the Court will enter a substantially identicali®tHat case.
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sufficient to cover their enroliment fees and earned commissions totaling $1,088"of I at
1 35.] During one four-year time period, “more than 88% of the IRs active duringrbat t
period did not obtain payments sufficient to recover their enroliment fees, and 98%activke
IRs during that time frame earned commissions tot&#ih@00 or less.” Ifl.] These IRs
receiving less than $1,000 during their association have suffered lossesss @&®&£69 million
and are referred to as “injured consumers” herduh. af  42.] In contrast to the injured
consumersimeager returng smallnumber ¢ IRs fared much better, with “approximately 50 of
the highest paid representatives generatedmissions and bonuses totaling more than $46
million.” [Id. at  37.] These IRs are referred to as “Highly Compensated Hg] it is the
Receivers contention that theyftieled the Pyramid Scheme operated by the Receivership
Defendants for their personal gain...” [R. 12 at § 40.] Accordingegdreceiver, the “business
was inherently unsustainable” as “profits were insufficient to funghdlyenents which were
offered to all IRs.” [d. at T 38.]

In this action, the Receiveharge the Defendants with acting as Highly Compensated
IRs who:

helped perpetuate and implement the Pyramid Scheme by continuing to recruit new

IRs who would pay eoflment fees to the Receivership Defendants and

encouraging IRs to continue to renew their association with the Receivership

Defendants and pay their renewal fees to the Receivership Defendants itoorder

continue the operation of the Pyramid Scheme andhie Highly Compensated

IRs’ personal gain with knowledge or reckless disregard of the factihatast

majority of the IRs would not recover the monies they paid to participate in the

Receivership Defendants' program and would lose money and be dhasmge
result of their association with the Receivership Defendants.



[R. 12 at 1 46.] The Receiver sues for the recovery of mtnaiesferred from the Receivership
Entitiesto Defendants herein. The specific sum sought from each of the Defendants is
specifically laid out in paragph 48 of the Amended Complaintd.[at ] 48.]

Defendants challengeghether the Receivaufficiently pled its claims in itEirst
Amended Complaintvhether the Receivérasstanding to prosecute this action, avitetherthe
Receiver should be prohibited from pursuing its claims undentpari delictoor unclean
handsdoctrine. [R. 26.] The motion has been fully briefed, [R.RB8B5] and isnow ripe for
the Court’s consideration. For the reasons stated hereiDetendarg’ motion iSDENIED.

[
A

Federal Rule of Civil Procedure 12(b)@lowsa defendanto seekdismissl of a
complaint which fails to state a claim upon with relief canita@igd. Fed.R.Civ.P. 12(b)(6).
“The purpose of a Rule 12(B)( motion is to test whether, as a matter of law, the plaintiff is
entitled to legal relief even if everything alleged in the complaint is trGarhpbell v.
Nationstar Mortgage611 F. App'x 288, 291 (6th Cir. 2015) (internal quotations omittied).
reviewing a Rule 12(b)(6) motion, the Cotaccept[s] all the Plaintiffs’ factual allegations as
true and construe[s] the complaint in the light most favorable to the Plaintiffisv. Blue Cross
& Blue Shield of Mich.409 F.3d 710, 716 (6th Cir. 2005)0 properly state a claim, a
complaint must contain a “short and plain statement of the claim showing that the eade
entitled to relief.” Fed.R.Civ.P. 8(a)(2).

As is now well known, “[t]o survive a motion to dismiss, a complaint must contain

sufficient factuamatter, accepted as true, sdte a claim to relief that is plausible anfdéce.”



Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citirgell Atlantic Corp. v. Twomblh50 U.S. 544,
570 (2007)).In amassing sufficient factual mattgtaintiffs need not provide “detailed factual
allegations, but mustadvancé'more than an unadorned, tdefendarntunlawfully-harmedme
accusation,’dr “a formulaic recitation of the elements of a cause of actidah.(citing Twombly
550 U.S. at 555). Though courts must accept all factual assertions as true, theyBatsnddd
accept as true a legal conclusion couched as a factual allegdtio(citing Twombly 550 U.S.
at 556). Thus, it is incumbent upon the Coufirsi sort through the plaintiff's complaint and
separate the factual allegations, which are accepted as traerdritiute tahe viability of the
plaintiff's claim, from the legal conclusions that are only masqueradifarts and need not be
accepted.

Once the Court has discarded the legal conclusions, the quastiemesvhether the
actualremaining factstate a plausible claim for reliePlaintiffs do not succeed in makiag
claim plausible by adorning their complaintgth facts creating “sheer possibility thaa
defendant has acted unlawfully” or facts that are “merely consistent with aldefeaniability.”
Id. (citing Twombly 550 U.S. at 557)Instead, [a] claim has facial plausibility when the
plaintiff pleads factual content that allows the court toadthe reasonable inference that the
defendant is liable for the misconduct allegdd.”(citing Twombly 550 U.S. at 556).

B
1

Defendants arguihat theReceiverhasfailed to adequately pleat$ claimsin light of the

pleading standards articulatedigbal, 556 U.S. 662, anfiwombly,550 U.S. 544.They argue

that the claims arargely “limited to legal conclusiohignd also complain that the claims are



basedonly on theReceivels “information and belief.[R. 26-1 at 5.]

First, thesuggestion that theomplaintrests solely on legal conclusions is unfoundad.
was articulatedsupra I,the Receiver lag/out the factual predicate supporting their claims in
great detail. In arguing that the complaint only contains legal conclusi@i3etendants glance
overnearly thirtyparagraphs of factual content contained within the Receiver’'s complSigg. [
R. 12 at 1Y 27-53.Pefendants also fail to recognize the Receineorporaed by reference both
the preliminary and permanenjunctions entered in the FTC actidrfR. 12 at { 6-7; R. 12-2;

R. 12-3.] The amended complaint explaims marketing scheme, how the IRs were
compensated, and the financial harm that the scheme dausgded consumerslt also

contains specifiallegations about the total sum of payments and transfers of funds attributable
to eachDefendant. $eeR. 12 at  48.]Defendants complain specifically that the Receiver
provides few details about the specifics surrounding the transfers betweestdneeRship
Entitiesand the Defendants hereand als@assertshatadditional information needed to be pled
to support the Receiver'claim that the transfers were made without valuable consideraon. [
26-1 at 5.] The Receiver did not, however, neetlude these detaiis its complaint. See

Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 555) (Plaintiffs need not provide “detailed
factual allegations,” but must advance “more than an unadorned, the-defendant-yzlawful

harmedme accusation,”rd'a formulaic recitation of the elements of a cause of action.”) The

3 It is permissible to incorporate documents by reference into a comgaiatin re Omnicare, Inc. Sec.

Litig., 769 F.3d 455, 467 (6th Cir. 2014); Fed. R. Civ. P. 10 (“A statement in a pleading may be adopted by
reference elsewhere in the same pleading or in any other pleading or mofarider v. Manufacturers Life

Ins. Co, 567 F.3d 787, 795-96 (6th Cir. 2009) (“Although the Receiver did not expressly state that his claim
was one that could have been brought by a receivership entity, the Receiver dioratedp reference the
court's prior orders establishing the receivership.”)



Receiver has put forth “sufficient factual matter, accepted as true, to ‘staiedcakelief that is
plausible on its face.”1d. (citing Twombly 550 U.S.at570).

SecondPefendants suggeshatany complaint which utilizes the words “information
and belief” is inherently insufficient. [R. 2bat 56.] In support of this proposition they cite to
16630 Southfield Ltd. P'ship v. Flagstar Bank, F.S/B7, F.3d 502 (6th Cir. 2013) aiare
Darvocet, Darvon, & Propoxyphene Products Liab. Ljtigh6 F.3d 917, 931 (6th Cir. 2014),
two cases where the Sixth Circuit has looked unfavorably upon such pleadiiggdtar Bank
thePlaintiff, who was of Iraqi origin, sued a lender alleging that he had beemdsated
againsion the basis of his national origivhen the lender refused to refinarge loan. After
noting that the allegations were rendered on “information and belief,” the €odithe
following:

These are precisely the kinds of conclusory allegationsigbat and Twombly

condemned and thus told us to ignore when evaluating a complaint's sufficiency.

No doubt disparate treatment of similarly situated people may support ancder

of discrimination. See, e.g., Keys v. Humana, In684 F.3d 605, 610 (6th

Cir.2012). But tle plaintiffs have not identified any similarly situated individuals

whom Flagstar treated better. They have merely alleged their “belief’ tblat su

people exist. These “naked assertions devoid of further factual enhancement

contribute nothing to the sufficiency of the complaigbal, 556 U.S. at 678, 129
S.Ct. 1937 (internal quotation marks and alteration omitted).

Flagstar Bank,727 F.3dat506. In affirming the district court’s dismissal, the SiX@rcuit
found that the Plaintiff's claims were “merely consistent with liabilibut not plausible—
making dismissal appropriatéd. at505.

In Darvocet the Sixth Circuidismissed a “Failuréo-Update” claimat least in part
becauset was pled upon “information and belieflt. at931-392. In so doing, the Court

depended in part on its earlier holdingHiagstar.



To survive a motion to dismiss, a complaint must plead “facts” that create a
“plausible inference” of wrongdoindgbal, 556 U.S. at 682, 129 S.Ct. 1937. The
mere fact that soeone believes something to be true does not create a plausible
inference that it is tru&ee, e.g., Twombl§50 U.S. at 551, 127 S.Ct. 1955 (finding

a complaint insufficient even though it said, “Plaintiffs allege upon information and
belief that [defendnts] have entered into a contract, combination or conspiracy to
prevent competitive entry....”};6630 Southfield Ltd. P'ship v. Flagstar BarRy

F.3d 502, 506 (6th Cir.2013) (finding a series of “upon information and belief”
claims insufficient, becaeshe plaintiffs “have merely alleged their ‘belief’ ”)

Darvocet 756 F.3cat931. The Court went on to further consider whether any exceptions to this
principle saved the clairpled on information and belief, and ultimately concluded that “[e]ven
putting aside the words ‘upon information and belief,’ [that] the complaint stjidd” 1d.

The Receiver arggefirst, that its use of the words “information and belief” are not fatal
to its complaint. The Court agrees. While pleading on informatiomealef cannot necessarily
insulate a plaintiff at the 12(b)(6) stadgbhal did not render pleading on information and belief
entirely ineffectualE.g., Arista Records, LLC v. Dog04 F.3d 110, 120 (2d Cir.2010) (“The
Twomblyplausibility standard, which applies to all civil actions, does not prevent a plé&iomiff
“pleading facts allege‘upon information and belieéfwhere the facts are peculiarly within the
possession and control of the defendseg, e.g., Boykin v. KeyCof21 F.3d 202, 215 (2d Cir.
2008), or where the belief is based on factual information that makes the inferealpability
plausible see Igbal 129 S.Ct. at 1949 (“A claim has facial plausibility when the plaintiff pleads
factual content that aivs the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.”))The Court will address whether facts are within the Defendants
possessiomfra, but the point is really rendered moot by the fact tiatReceier set forth
sufficient factuainformation in support of its allegations to allow the Court to reasonably infer

thatthe Defendants are liable to the Receiver&mpties



To the extenthe Court finds its allegations made on “information and belief” are
insufficient,the Receiver alternatively arguiés complaint still survives becaus&two
exceptions to the genemaleferenceagainst pleading on information and beli&frst,
Bankruptcy trustees are permitted to plead facts on information andtbesiaise they normally
only have secondhand knowledge of the facts they plead. [R. 34 atHéReceiver argue
that itshould receive the same treatmdmnitcites no case lavwwo support this argument.
Defendantgoint out that “[a] bankruptcy receiver's duties and functions are different from those
of an equity receiver, particularly because the scope of a bankruptcy receiwersgset forth
in statutes.”Liberte Capital Grp., LLC v. CapwjlR48 F. App'x 650, 667 (6th Cir. 2007)
(citations omitted).Secondthe Receiver argsghatits information and belief pleadings should
be accepted because the facts alleged are Ddfendants’ possession. [R. 34 at 16.] While the
facts are doubtless in Defenddqisssession, #nReceiver does little to explain why those facts
are “peculiarly” in their possessioiseeArista Records, LLC v. Doé04 F.3d 110, 120 (2d
Cir.2010) (“TheTwomblyplausibility standard, which applies to all civil actions, does not
prevent a plaintiff from “pleading facts alleged ‘upon information and béldfere the facts
arepeculiarly within the possession and control of the defenfjaim re Darvocet,756 F.3dat
931 (The Generic Manufacturers are not “peculiarly” in possession of the factsvahether a
box of propoxypheneontains a package insert bearing the updated BBwkwarnings.)
Accordingly, neither exception applies.

“A claim has facial plausibility when the plaintiff pleads factual content that alllogvs
court to draw the reasonable inference that the defendant isfbaltihe misconduct alleged.”

Igbal, 556 U.S. at 678&iting Twombly 550 U.S. at 556)While it is understandable that


https://a.next.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=I3ab2c97b475111db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

complaints pled on information and belief often will not meetttinissholdthatis not always
the case. Here, the Receiver’s allegaare certainly not the “formulaic recitation of the
elements of a cause of action” that were found to be inadequgteain556 U.S. at 678As
notedsupra the Receiver pleads nearly thirty paragraphs of factual cont®e¢R|[ 12 at {1 27-
53.] While most of that content explains how the pyramid scheme operated as opposed to the
particularities surrounding the transfers to the Defendants herein, the Défecalanot argue
that they are without notice of the charges against them. As noted by the Supretria C
Igbal, “[d]etermining whether a complaint states a plausible claim for relief will . . coataxt
specific task that requires the reviewing court to draw on its judicial expergm common
sensé€. 556 U.S. at 679In this case, it is understandable that the Receiver does not have first-
hand knowledge of all the facts asserted in his complaint. Notwithstandingg¢bey&has
pled “factual content that allows the court to draw the reasonable inferatdkeliefendant is
liable for the misconduct allegedd. (citing Twombly 550 U.S. at 556).
2

Next, Defendants challenge whether the Recdiasstandingo prosecute these claims.
A receiver like any party seeking religg “inherently limited by the jurisdictionabnstraints of
Article 11l and all other curbs on federal court jurisdictiéri.iberte Capital Grp., LLC v.
Capwill, 248 F. App'x 650, 655 (6th Cir. 2007) (quotfagholes v. Schroedéf44 F.Supp. 1419,
1421 (N.D.I1.1990)).

To satisfy the “case” or “controversy requirement” of Article Ill, whiclthis

“irreducible constitutional minimum?” of standing, a plaintiff must, generally spgak

demonstrate that he has suffered “injury in fact,” that the injury is “faisgeable’to the

actions of the defendant, and that the injury will likely be redressed by alfdeor
decision.
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Id. (quotingBennett v. SpeaB20 U.S. 154, 162 (199(itation omitted). “The general rule is
that a receiver acquires no greater rights in property than the debtor had,” motpetr avaya
receiver “stanfs] in the shoes of the entity in receivershipltliger v. Manufacturers Life Ins.
Co, 567 F.3d 787, 793 (6th Cir. 2009) (quotirayitchv. First Union Sec., Inc315 F.3d at 625
(6th Cir. 2003)). Accordinglya receiverlacKs] standing to bring suit unless the receivership
entity could have brought the same actiold” (quotingJavitch 315 F.3d at 625c({tations
omitted). Even thoughthe stated objective of a receivershipy be to preserve the estate for
the benefit of creditors, that does not equate to a grant of authority to pursue clamysgeo
the creditors.”Javitch 315 F.3d at 627 (citindarrett v. Kassel972 F.2d 1415, 1426 (6th
Cir.1992)).

Defendantsiow argue that the Receiver lacks standing because the claims asserted
adually belong to the creditors of the Receivership companies, as opposed to the Receivership
companies themselves. [R. 26-1 at Blje Receivedisagres, arguing that the complaint
alleges injury against the Receivershimtities, and that the fact that creditors will benieéitn
the Receivership Entitiesecovery is really incidental[R. 34 at 12.]

a
Becauséhe Receiver “stand[s] in the shoes of the entity in receiversinig'is permitted
to assert any claim that the receivership entity could independently, ¢skger,567 F.3dat
793 (quotinglavitch 315 F.3d at 625), the questipresented is whether the Receivership
Entitiescouldthemselves assert a claim under Keky’s fraudulent conveyance statutdhe
starting point for this analysis are tsiatestatutesn question. KRS 378.010 providémst

Every qift, conveyance, assignment or transfer of, or charge upon, any estiate, r
or personal, or right or thing in action, or any rent or profit thereof, made with the

11



intent to delay, hinder or defragdeditors, purchasers or other persoasd every

bond or other evidence of debt given, action commenced or judgment suffered, with
like intent, shall be void as against surkditors, purchasers and other persons
This section shall not affect the title of a purchaser for a valuable consideration,
unless it appears that he had notice of the fraudulent intent of his immediate grant
or of the fraud rendering void the title of such grantor.

Ky. Rev. Stat. Ann. § 378.010 (emphasis addédie secondtatute upon which the Receiver
depends is KRS 378.020, which provides tlii@pvery gift, conveyance, assignment, transfer or
charge made by a debtor, of or upon any of his estate without valuable consideratfon there
shall be void as to all his thexisting creditors.” Ky. Rev. Stat. Ann. 8§ 378.020. According

to Defendantghese statutes provide a cause of action for creditorépnatreceiverstanding in
the shoes of the Receiverslaptities [R. 2641 at 910.] The Court has not been made aware of
anyKentuckycase that addressiss question.

In support of its arguentthat the Receiver does not fall within the statutésss of
potential claimants, thBefendantgslirect the Courto Eberhard v. Marcu530 F.3d 122 (2d Cir.
2008) a Second Circuit case thaterpreted New York’s fraudulent conveyance stattike
New York statutgrovidedthat “[elvery conveyance made and every obligation incurred with
actual intent. . to hinder, delay, or defraud either present or future creditors, is frauasitent
both present and future creditotsld. at 129. (quabhg N.Y. Debt. & Cred. Law § 276
(emphasis addejl) Considering both theatute’s plain languagend its legislative historyhe
Second Circuit concluded that only creditors were permitted to set aside frawdueeyances
Id. at 130-31. After the Court decided that the statute only extended to creditors, they proceeded
to consider whether the receiver represented a creditor or the wrongdoer.hesefnumber
of reasons, the Second Circuit’s conclusioi&lrerhardis inapposite hereFirst, Kentucky’'s
fraudulent conveyance statute is broader thasttttate presented iBberhard The New York

12



statute limits actions solely to creditors, whereas KRS § 37804 to“creditors, purchasers
or other persons KRS § 378.010.As recognized by thEberhardCourt, “‘some federal
receivers have enjoyed the benefit of state statutes imposing looser staqdingmentthan
that of New York]. Eberhard,530 F.3dat 134-35(citing e.g., Stenger v. World Harvest Church,
Inc.,2006 WL 870310, at *4 n. 6 (N.D.Ga. Mar. 31, 2006) (allowing receiver to pursue
fraudulent conveyance claim under former Ga.Code. Ann. § 18-2-22 which provided that
fraudulent conveyances were “null and void” as to “crediém others. (emphasis added)).
This is just such a cas&econdEberhardis also distincas the receiver in that cas@s
appointed to stansblelyin the shoes adnindividual wrongdoer, not eorporate receivership
entity. TheEberhardCourt discussed this distinction in grelatail and suggested that its
outcome could have been different if the receiver stepped into the shoes Bbbdiardand
related corporate entitiesd. at *132-133. The Court’s holding was, in essence, that an
investment entity or corporation repeesed by a receives a creditor for purposes of recovering
under a fraudulent conveyance statute. Ironically, in coming to this conclusiorctiredS
Circuit relied on, and appliegcholes v. Lehmanb6 F.3d 750 (7th Cir. 1995— a case which
the Defendants take great issue witthis conclusion is consistent with that of other courts who
have held that “a receiver in a Ponzi casgefined as a creditor for the purposes of establishing
standing,” rendering the reference to “other persons” irrelewaittg v. Hammon<009 WL
1362389, at *3 (D. Utah May 14, 2009) (citiBgholes56 F.3d at 753-55).

As articulated by the Receivequrts across the nation have held thatéivers of
corporate entities have standing to sue to recover funds or assets fraudulesiiyred by

those entities prior to the receivershipR. 34 at 20.] SeeScholes v. Lehmanb6 F.3d 750 (7th
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Cir. 1995),cert. denied sub nomfrican Entr. Inc. v. Schole§16 U.S. 1028 (199%)Donell v.

Kowell, 533 F. 3d 762 (9th Cir. 2008)The Receiver has standing to bring this suit because,

although the losing investors will ultimately benefit from the asset recoverygttev@r is in

fact suing to redress injuries that Wallenbrock suffered when its martagesesd Wallenbrock

to commit waste and fraugl; Janvey v. Democratic Senatorial Campaign Committee, TA2

F. 3d 185 (5th Cir. 2013Wing v. Dockstader82 Fed. Appx. 361, 363 (10th Cir. 201 re

Burton Wiand2007 WL 963165, at *2 (M.D.Fla. Mar.27, 2007) (“Because the corporation was

injured by the diversion of its assets, the receiver, standing in the shoes optratian, had

standing to set aside the fraudulent transfergving v. Hammon<009 WL 1362389 at *3 (D.

Utah May 14, 2009)Terry v. June432 F. Supp. 2d 635 (W.D. Va. 2006}enger v. World

Harvest Church2006 WL 870310, at *6 (N.D. Ga. March 31, 2006) (Court evaluates Plaintiff's

fraudulent conveyance claim “with the understanding that Plaintiff bringsstias an

individual or as a representative of the defrauded investors . . . but rather, “standing in the

shoes,” so to speak, of those persons and entities in receivergQiplling v. Cristell 2006 WL

316981, at *5 (W.D.N.C. Feb. 9, 200&bermaier v. Arnett2002 WL 31654535 at *4 (M.D.

Fla. Nov. 20, 2002fIt is settled that an equity receiver has the power to bring ancillary actions

to recover assets which were fraudulently transferred to investors in asebami€) The

Court has been provided with no convincing reason why this should not also be the case here.
b

In Count IV of the amended complaitiie Receivers assert that the Defendants were

4 Defendants argue that the Sixth Circuit parted ways Sdtiolesn Wuliger v. Manufacturers Life Ins. Go.
567 F.3d 787 (6th Cir. 2009), but the Sixth Circuit's discussiddcbblesvas limited to th@pplicability of
thein pari delictodefensea topic discusseitfra.
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unjustly enrichedy receiving thesubjecttransfers from the Receiverstgmtities which in turn
were funds paid by injured comsers [R. 12 at 1 73-78.] Contained within this charbe, t
Receiver asserts that thgbjecttransfers “constitute Hhotten gains and the proceedsliebal
and fraudulent activities obtained in violation of applicable law, including witlraiiation the
FTC Act, the FTC rules and regulations and applicable Kentucky consumeriprotect
statutes...” [R. 12 at § 75.]

Defendants attackhe Receivershigntities’ standing to prosecute this unjust enrichment
claim becausél) no private causef-action exists within the FTC Acand(2) the Receivers
have provided no basis for asserting standing under the Kentucky Consumerd?rétecti[R.
26-1 at 12.] The Receiver does not assert claims under those statutes, but owlyhutes t
statutes todemonstrate why the gains aregtitten. [R. 34 at 21.As the Receiver needs not
have standing to sue under either of those Acts to bring an unjust enrichmentheaan, t
arguments faiP.

3

In Pari Delictomeans “equally at fault.” Black's Law ®ionary (10th ed. 2014.This
doctrine stands for the proposition thatefendant may be able to escape liability as a result of
the “plaintiff's participation in the same wrongdoing as the defend&nibis v. Blanton885
F.2d 317, 321 (6th Cir. 1989) (quotiemorex Corp. v. Int'l Business Machines Cobp5

F.2d 1379, 1382 (9th Cir. 197®Kentucky Courts have long applied the doctrine, and further

5 Defendantslso arguehat Counts Ill and V should be dismissed because they are éepemthe Receiver
succeeding on Counts |, Il, and IV. [R. 26-1 at 12-13.] Because the Court has elected nossatitise
claims, it follows that the Defendants’ arguments fail as to Counts Ill and V.

6 In Bubis theSixth Circuit distinguisheth pari delictofrom the similar doctrine ainclean handsyhich
“refers to the plaintiff's wrongdoing against a third party with respect tsubject matter of the suit.885
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foundthat in select circumstancdéscan apply to corporatieniust ast might apply to a
individual.
But, where the parties are in patelicto - and the parties to a fraudulent
conveyance, nothing else appearing, are usually so regatdednaxim guards
and bars the portals of the court against both participants. We perceive no essential
difference between the status occupied by apeetiorporation and that of an
individual grantee in a fraudulent deed. The corporate shell is not impenetrable to
the eye of the court when it is shown that it was adopted as a shield againsitthe lig
of truth. In such cases, the existence or absencerpbrate formalities will be

disregarded and the incorporators subjected to the rules of law governing
individuals.

Pursifull v. Interstate Oil & Gas Corp293 Ky. 152, 168 (1942).

The partiesannot agree abouthether the doctrine applie®efendantarguethat the
Receivershifentities’ uncleanhands bar the levied claims. TReceive arguesthat the unclean
hands doctrine does “not apply to a receiver for a corporation who is seeking to avoid a
fraudulent transfer of corporate assets.” [R. 34 at 26.hoted by the Receiver, and made
abundantly clear by a review of the case law, the seminal c8shates v. LehmanB6 F.3d
750 (7th Cir. 1995)ert. denied sub nomfrican Entr. Inc. v. Schole§16 U.S. 1028 (1995).
Defendants argue that the Sixth Circuit disavo®elolesn Wuliger v. Manufacturers Life Ins.
Co, 567 F.3d 787 (6th Cir. 2009). It isttus disagreement arttiese cases that the Court now
turns.

In Scholesa man by the name of Douglas was the “mastermind” behind a Ponzi scheme
that sold limited partnerships in three shell corporations to investors who operatethender

belief that the artnerships traded commodities, and yielded a return based on the sale of those

F.2dat321 (quotingMemorex Corp.555 F.2dat 1382).
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commodities.56 F.3d 750. In fact, the majority of the money used to pay investors actually
came from the sale of limitgplartner interestsnstead of commoditiedd. TheSecurities and
Exchange CommissiaiSEC)brought a civil suit against Douglas, andeagaiver (Scholes) was
subsequently appointed to recover what assets he could. The relevant issue presented w
whether Scholes had standing to sue under an lllinois fraudulent conveyance \statintés(
very similar to Kentucky’s statute)d. at 753-755. As here, the Defendampigmary claim in
Scholesvas that the ReceivasccupyingDouglass shoes, lacked standing to recover those
fraudulent conveyances due to lack of injuwriting for the CourtChief Judge Richard Posner
framed the issue:

How, the defendants ask rhetorically, could the allegedly fraudulent conesyanc
have hurt Douglas, who engineered them, or the corporations that he had created,
that hetotally controlled and probably (the record is unclear) owned all the common
stock of, and that were merely the instruments through which he operated the Ponzi
scheme?

Id. at 754. The Court answered its own question. While normally “the maker of [the] fratudule
conveyance and all those in privity with him—which certainly includes the corpasatare

bound by it,” the justification for this rule disappears where the wrongdoer hascipésared by

a Receiver.ld. (citations omitted). As Posner explaine

[T]he reason [for this rule]. . . is that the wrongdoer must not be allowed to profit
from his wrong by recovering property that he had parted with in order to thwart
his creditors. That reason falls out now that Douglas has been ousted from control
of and beneficial interest in the corporations. The appointment of the receiver
removed the wrongdoer from the scene. The corporations were ho more Douglas's
evil zombies. Freed from his spell they became entitled to the return of the
moneys—for the benefit ot of Douglas but of innocent investershat Douglas

had made the corporations divert to unauthorized purpdde€andless v.
Furlaud, supra296 U.S. at 15961, 56 S.Ct. at 47exas & Pacific Ry. v. Pottorff,

291 U.S. 245, 2681, 54 S.Ct. 416, 420, 78 L.Ed. 777 (198Quthmark Corp. v.
Cagan,999 F.2d 216, 222 (7th Cir.1993). That the return would benefit the limited
partners is just to say that anything that helps a corporation helps those who have
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claims against its assets. The important thing is that the limited partners were not
complicit in Douglas's fraud; they were its victims.

Put differently, the defense of pari delictoloses its sting when the person who is
in pari delictois eliminated.McCandless v. Furlaud, supr@96 U.S. at 160, &
S.Ct. at 47Albers v. Continental Illinois Bank & Trust C@96 Ill.App. 596, 17
N.E.2d 67 (1938).

Id. at 754-755. Accordingly, pursuant$cholesa receiver may recover fraudulent
conveyances made by the bad actors whose shoes he fills becatsditibaal defense that the
maker of a fraudulent conveyance is bound by it loses its justification afterdizetoa is
replaced.

Defendants argue th8tholesvas rejected by the Sixth Circuit Wiuliger, 567 F.3d 787
(6th Cir. 2009). InNuligeran investment company (Liberte Capital Group) “purctidise
insurance policies from ‘viators'—policyholders who are terminally ilvbo are elderly and in
poor health—in exchange for paying the viators an up-front lump stdndt 790. Liberte then
sold investments in its operations to investors who were recruited by independers, taoée
used the investors’ payments to pay the premiums on the procured insurance gdlicies.
Eventually, theSECdiscovered the fraudulent scheme and a receiver was appointed to manage
Liberte. Id. Relevant here, the receiver asserted fraudulent conveyance claims against the
insurance company, demanding a return of the premiums paid by Lilskrt€he districtcourt
found the unclean hands defense inapplicable because Liberte’s chief exeadtbaen
removed, freeing Liberte of all wrongdoingd. at 798. The Sixth Circuit reversed, finding that
the district court had incorrectly appli€tholes Id. at 798. The Court distinguished the cases
from one another:

Unlike in Scholeswhere the corporation's culpability could be foisted onto one
individual who appeared to have singjlandedly created these shell corporations

18



and the ensuing Ponzi scheme, there is no evidence in the record that Lifaeide's f
can be attributed in its entirety to Jamieson.

Id. at798 Without specific evidence in the record of Liberte’s chief executivéesinahe
scheme, the Court declined to conclude that removing the cl@efiitxe ‘wiped Liberte's slate
clean.” Id. at798. The Court, instead, found thas“Liberte's successbr-interest, the
Receiver [wasprecluded by Liberte's unclean hands from bringing the rescission £lduinsit
799.

The question for the Coud whether the facts of this case make it more $ikkolesor
Wauliger. In support of its argument that the case is morelkéger, Defendants note that the
Receiver fails to identify any single individual responsible for its allegadlfrient activityn its
amended complaint. Instead, Defendants point out th&ebeiver blames the fraudulent
activity on the “Receivership Defeadts.” [R. 12 at 27 (“the Receivership Defendants
engaged in a common enterprise by which they conducted an unlawful multilevelingarke
“pyramid” scheme”)|

The Court notes two occasions where wrongdoers reéeeenced, albegomewhat
indirectly. First, in the amended complaint, the Receiver notes that the “eight owners and
shareholders of the Receivership Defendants received dividends and payments from the
Receivershipefendants...” [R. 12 at { 41.] While there is no elaboration on the idsritie
these persons, this reference highlights an important faet-people were at the corporate
entities helm. Those persons were pulling the strings and the corporations, like marionettes,
responded. Seconds notedupra,theamended complaint incorporated both the preliminary
and permanent injunctions by referencBedR. 12 at  6-7; R. 12-(Stipulated Preliminary
Injunction); R. 12-3 (Permanent Injunction)lhe Permanerihjunction specifically

19



distinguished between “Corporate Defendant&slibed hereias “Receivership Defendants”
or “Receivership Entitieg"and “Individual Defendants” Paul C. Orberson, and Thomas Mills.
[R. 12-3 at 6.] That permanenhjunction appointed the Receiver to stand in the shoes of the
“Corporate Defendants,” but not for the “Individual Defendants.” [R. 12-3 atTl&]

Individual Defendants were removed so, to qu&itholes“[tlhe corporations were no mdjtée
individual Defendant’s] evil zombies.” 56 F.3d at 754.

The Receiveprovides the Court with a few more reasons to distinguish (or disregard)
Wauliger. First, thewuliger Court did not considegcholesn the context of a fraudulent
conveyance claiminstead, th&Vuliger Court was evaluating a rescission clai®econd, the
Sixth Circuit inWuligerwas considering theistrict court’sdecisiongraning a motion for
summary judgment, not a motion to dismiss. Third, the claim was analyzed under Ohio law
Fourth, the the Court’s discussion@xtholesvas not necgsary to the resolution of the claims in
that case The Sixth Circuit had already concluded that “Ohio’s courts [had] alreadyrspatke
[ ] clarity on the issue,” rendering the Court’s discussion of the unclean handsklitadly,
Receivers alspoint outthat the Defendantdo notcite to asinglecase where a fraudulent
transfer suit filed by a federal equity receiver over a corporate receverdity was either
barred or dismissed because of the doctririe péri delicta [R. 34 at 22.]This point is welt
taken

Public policy also supports permitting this case to survive beyond this stage of the
litigation. As the Court irfPursifull put it, thein pari delictodefense “is a creation of the courts
to purify the stream of justice, and is never employed to pollute it.” 293 Ky. 152 at 168 (1942).

To apply the doctrine in this case would not punish the persons who were truly the alleged

20



wrongdoers who were in charge of the Corporate Defendants, but would have the ihcidenta
effect of harminghe poorly compensated investargheir scheme.

Il
Accordingly, for the aforementioned reasahss herebyORDERED that he

Defendants’ Motion to Dismiss [R€ is DENIED.

This 30th cay of September2015.

¢ Signed By:
8 Gregory F. Van TatenhoveW
United States District Judge
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