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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

VAN BERRY, et al., )
)
Plaintiffs, ) Civil Action No. 5: 14-356-DCR
)
V. )
)
OFFICE OF THE FAYETTE COUNTY ) MEMORANDUM OPINION
SHERRIFF, ) AND ORDER
)
Defendant. )

*kk  kkk  kkk  kkk

This matter is pending for considerationtbg parties’ crossotions for summary
judgment. [Record Nos. 80 and]8®/hile the plaintiffs admit that there are factual disputes
regarding the amount of unpaid overtime compensation thatteegntitied to recover, they
contend that they are indisputably owsdme compensation by their former employer,
Defendant Office of the Fayette County Sherithg Sheriff's Office”). [Record No. 80-1]
Conversely, the Sheriff's Office contends thag thaterial facts are not in dispute and it is
entitled to summaryudgment regarding the plaintifi€£laims. [Record No. 82-1] The
plaintiffs’ motion will be granted to the extetitat it seeks summajydgment regarding the
Sheriff's Office’s sovereign immunity defenselowever, due to outstanding factual disputes
regarding all other claimsnd defenses, the motions otherwise will be denied.

l.

Plaintiffs Van Berry, Joshua Bedsonmis Dunn, and Aaron Wis were previously
employed as deputies by the Fayette County Sise@ffice. [Record No. 66] The Sheriff's
Office does not have a time kaeg system whereby employepsnch in or punch out using
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a clock. Instead, all employees are respondinlgecording their hours using time sheets
provided by the Sheriff's Office’s Human Resces Department. [Record No. 80-2, p. 7]
According to Sheriff Kathy Witt, each employee receives two paid ten-minute breaks and
one paid thirty-minute lunch éak during each eight-hour shifRecord No. 80-3, p. 9] The
paid breaks are not accounted for by the engdeyon their time sheets. Therefore, if a
deputy takes a thirty-minute lunch break, hetoe will record eight rather than seven-and-a-
half hours. Sheriff Witt tesii#d that her employees alwageceive an entire thirty-minute
lunch break; however, Plaintifi8erry, Dunn, and Wilson testified that they often did not
receive a full lunch break, if they had time fonch at all. [Record No. 82-6, pp. 1-2,
Record No. 88-2, p. 6,dRord No. 88-1, pp. 7-8]

When employees record their time, thee#ifis Office has a policy that they should
round the time worked each dagy quarter-hour increments.ld. Melony Cox, the
defendant’'s Human Resources éitor, explained that if ammployee worked under seven-
and-a-half minutes in a féen-minute period, that empky should round down the time,
whereas if the employee worked over seved-a-half minutes in a fifteen-minute period, he
or she shouldaund up insteadld. While there is no written pigly to this effect, several
employees, including the plaintiffs, have dentoated an understandingf this concept.
Therefore, if an emplyee worked moréhan seven-and-a-half minutes beyond his eight-hour
shift, he or she recorded owvere in quarter-hour increments. According to Cox, employees
should also record reasofts overtime in thecomment section of timsheets. [Record No.
80-2, p. 7]

Deputies employed by the Sheriff's Office skathree shifts: (i) 8:00 a.m. to 4:00

p.m.; (ii) 4:00 p.m. to midnight; and (iii) midnight to 8:00 a.m. [Record No. 80-3, p. 4;
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Record No. 80-2, p. 15] At 8:00 a.and 4:00 p.m. on Monday through Friday, all
employees either beginning andéng their shifts are required &dtend roll call. Sheriff Witt
explained that roll calls are not only for accounting but also for deputies working one shift to
convey information to deputies working thexhehift. [Record No. 80-3, p. 6] While
Plaintiff Berry testified that attending roll ¢alvas “strongly suggested,” other plaintiffs
together with Sheriff Witt and Lieutenant IBoel Matthew Amato age that attendance at
roll call is mandatory unless a gy is engaged in other joblaged tasks. As a result,
deputies on first shift are required to atteboth the 8:00 a.m. and the 4:00 p.m. roll calls
unless engaged in activities such as: mannirgcars entrance to a courthouse; transporting
prisoners; or providing courtrooneaurity for an assigned judge.

Lt. Col. Amato, who usually calls roll fahe morning and aftapon shifts, testified
that he usually begins the afternoon roll caleaactly 4:00 p.m. [Record No. 80-4, p. 9]
Sheriff Witt, who stated that shattends the “majoritpf roll calls,” also testified that Lt.
Col. Amato starts “promptly at 4 o’clock,” améver waits for late arrivals. [Record No. 80-
3, p. 7] Further, at least five of the defentaamployees submitted affidavits affirming that
roll call for the afternoon shift begins ab8:p.m. [Record Nos. 821, 82-22, 82-23, 82-24,
and 82-25] Even Plaintiff Berry testified thall call “started right at 4:00.” [Record No.
82-11] Plaintiff Wilson, however, offeredeposition testimony that afternoon roll calls
sometimes begins as late a8Gp.m. [Record No. 88-1, p. GAccording to Wilson, at least
once or twice a week, Lt. Col. Amato waits certain people to arrive, delaying the 4:00
p.m. start time for roll callld.

In addition to the above dispute regardihg starting time for afternoon roll call, the

length of roll call is also a matter of debatéAccording to Lt. Col. Amato, it usually only
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takes two minutes to tathe roll at 4:00 p.m. [RecdrNo. 80-4, p. 9] After calling
employees’ names, Lt. Col. Amato asks the camaders present whether they have anything
to mention to the staffld. He estimated that, on averagd) oall lasts four to six minutes
but may go longer than eight mutes less than once a montld. at 12. Sheriff Witt
estimated three to five minutes was needetbtaplete the process. [Record No. 80-3, p. 7]
And when asked how many timese recalled a roll call lastingiore than four or five
minutes, she replied, “I don’t recall. They’re notyweften. In fact, | would say that they are
very rare.” Id.

The same five employees who stated th#taall began at 4:00 p.m. also stated in
their individual affidavits that roll call is “usilly done in less than five minutes.” [Record
Nos. 82-21, 82-22, 82-23, 82-24, and 82-25] Hwmvein their Amended Complaint, the
plaintiffs allege that the 4:00.m. roll call lasted “for an average of 15-30 minutes per day
past 4:00 p.m.” [RecdrNo. 66, p. 3] Contrary to thdegations of the aended Complaint,
Plaintiff Bedson offered deposition testimony tha¢ 4:00 p.m. roll caltypically lasted ten
to fifteen minutes. [Record N@&8-3, p. 4] And Plaintiff Dunn testified that this roll call
“could vary anywhere &m — it might be a fie-minute run through éhnames, nobody’s here
today, so you're gonajp to everyone talks, every commantkks. It could be 15 to 20
minutes.” [Record No. 88-2, p. 5]

Even though the 4:00 p.moll call takes place after thegular eight-hour shift, the
plaintiffs claim that they never recorded thadi they spent in these meetings and, therefore,
did not receive compensation for it. Plaintifinn testified that he never raised the issue
because he did not “want to make it difficult [jimself] to work there.” [Record No. 82-

17, p. 1] Plaintiffs Berry, Bedson, and Wilsah contend that they asked one or more of
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their supervisors whether they could rectrd roll call time on theitimesheets and were
advised against it. [Record No. 82-4, pREcord No. 82-14, p. 2; Record No. 88-1, pp. 9-
10] Two supervisors, Chief Deputy ModicadaChief Rhoads, submitted similar affidavits
that state:

4. | told employees to document alltbe time they have worked, and have

not told anyone anything else. Any staents by the plaintiffs to this lawsuit

which claim that | have suggested ostiicted a person to not document time

is [sic] incorrect.

5. None of the plaintiffs have come me asking about how to record their
attendance at the 4 p.m. roll call.

[Record Nos. 82-21 and 82-24] dlplaintiffs’ statements are also inconsistent with the
testimony of other Sheriff's Office employeesovstate that, if roll call lasted longer than
eight to ten minutes, they were reminded to record it as overtime. [Record No. 80-2, pp. 22-
23; Record No. 80-3, p. Record Nos. 82-21, 82-282-23, 82-24, and 82-25]

On September 4, 2014, Plaintiffs BerrydaBedson filed a Complaint initiating this
action, alleging multiple claims amst the defendant, includingolations of the Fair Labor
Standards Act (FLSA). [Record No. 1]The original Complaint also sought class
certification for similarly-situated employeekl. On February 5, 2015, the Court denied the
plaintiffs motion for conditional certificatiorof a collective action. [Record No. 22]
Subsequently, the plaintiffs were allowedamend their complaint[Record Nos. 56 and
65] The Amended Complaint added Janiashn and Aaron Wilson as plaintiffs and
simplified the claims against the defendanted®d No. 66] At present, the plaintiffs only
allege that the Sheriff's Office violatedelFLSA and Kentucky’s wge and hour laws by

failing to compensate them for tinspent at the 4.00 p.m. roll calld. The plaintiffs seek



unpaid overtime compensationguidated damages, reasonahtéorneys’ fees, and costs
incurred in this actionld.
The plaintiffs now request partial summary judgment on the following issues:

1. The Defendant is not &thed to assert sovereigmmunity as a defense
to this action.

2. The Defendant’s rounding policy viatatthe Fair Labor Standards Act,
29 U.S.C. § 201, et al.

3. The Plaintiffs are entitled to overtime compensation for any time
spent attending mandatory 4:00 pnoll calls in weeks in which they
worked 40 hours or more.

4, The Defendant’s record keepirgactices violated the FLSA and
Kentuckylaw.

[Record No. 80] The Sheriff's Offickhas also moved for summary judgment,
alleging that: (i) the plaintiffs failed to pduce evidence sufficiend support their claims;
(i) the thirty-minute paid lunch break creates a credit toward any additional compensable
time worked; and (iii) the defendant’s roundimgactice complies with fieral requirements.
[Record No. 82-1]

Il.

Rule 56(a) of the Federal Rules@ilvil Procedure states, in part,

A party may move for summgajudgment, identifying each claim or defense —

or the part of each claim or defens®n which summaryudgment is sought.

The court shall grant summapydgment if the movanthows that there is no

dispute as to any materigdct and the meant is entitled to judgment as a

matter of law.

“A genuine issue of material fact existden there is ‘sufficient evidence favoring

the nonmoving party for a jury totten a verdict for that party.”Chao v. Hall Holding Cq.



285 F.3d 415, 424 (6th Cir. 2002) (quotiAgderson v. Liberty Lobby, Inc177 U.S. 242,
251-52 (1986)).See Harrison v. Asib39 F.3d 510, 516 (6th Cir. 2008).

In deciding whether to grant a singtetion for summary judgment, the Court must
view all the facts and draw afiferences from the evidence anlight most favorable to the
non-moving party. Matsushita Elec. Indus. Co. v. Zenith Radio Co4Y5 U.S. 574, 587
(1986). Therefore, when a court is presénséth cross-motions for summary judgment,
“the court must evaluate eaplrty’s motion on its own meritsaking care in each instance
to draw all reasonable inferences against plarty whose motion is under consideration.”
B.F. Goodrich Co. v. U.S. Filter Corp245 F.3d 587, 592 (6th Cir. 2001) (quotihgft
Broadcasting Co. v. United Staj&®9 F.2d 240, 248 {6 Cir. 1991)).

1.

The Fair Labor Standards Act proitsh employers fromallowing non-exempt
employees to work longer thaforty hours a week “ungs such employee receives
compensation for his employmentexcess of the hours specified at a rate not less than one
and one-half times the regulateat which he is employed.29 U.S.C. § 207(a)(1). If an
employer violates the overtime protections sgiction 207, the employer is liable to the
employee for unpaid overtime mpensation plus “an additionatjual amount of liquidated
damages” as well as a reasdeadiitorney’s fee and cost29 U.S.C. § 216(b). Kentucky’s
wage and hour laws also requaeployers to compensate noreeyt employees at a rate of
not less than one and one-htdéir hourly wages for workingpnger than forty hours in a
week. K.R.S. § 337.285.

In the present case, it is undisputed that the defendant’'s employees, including the

plaintiffs, recorded and were paid at therreot rate for some @time they worked.
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However, the plaintiffs claim that it is undisputed that they are owed overtime pay for the
time spent at the 4:00 p.m. roll call on days theyked first shift. [Record No. 80] The
defendant counters that time spent in roll call is not compensable “work” under the FLSA.
[Record No. 89, p. 7] And even if roll caloes qualify as “work,'the Sheriff's Office
maintains that the amount of time roll call consumeslasminimisand, therefore, not
compensable. [Record No. 92, p. 2]

Next, the plaintiffs claim that the def@gant’s rounding policy and record keeping
practices violate the FLSA. [Record No. 8@onversely, the Sheriff's Office argues that
their rounding policy is a valid defense to fhlaintiff’'s overtime claim. [Record No. 82-1,
p. 21] The Sheriff's Office alsasserts that the plaintiffgaid thirty-minute lunch break
constitutes a credit against theaiohed overtime. Further, trdefendant argues that it is
entitled to summaryudgment on all claims because thiaintiffs have failed to produce
sufficient evidence for a reasonable juryatward them overtime oapensation or liquidated
damages. [Record No. 82-1, p. 16]

A. Roll Call Qualifies as “Work” Under the FLSA.

The parties agree that the 4:00 p.m. roll sadjuires first shift employees to remain at
work for some amount of timafter their shift officially @ds. As an initial matter, the
defendants contend that attendirod) call is not “an indispensablpart of [the plaintiffs’]
principal [job] activities” and, tarefore, is not compensable ko [Record No. 89, p. 7]
This defense fails as a matteir law because the definitioof work for law enforcement
officers specifically includes &l call” as anexample.

The FLSA itself does not define workAnd when the United States Supreme Court

first began interpreting the Adt, defined “work” broadly. See Tennessee Coal, Iron & R.
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Co. v. Muscoda Local No. 12321 U.S. 590 (1944Anderson v. Mt. Clemens Pottery Co.
328 U.S. 680 (1946). The litigation that folled/led Congress to pass the Portal-to-Portal
Act, superseding the Supreme Court’'s earlier interpretationiegrity Staffing Solutions,
Inc. v. Busk135 S. Ct. 513, 517 (2014). The Act ex¢sremployers from overtime liability
for “activities which are preliminary to or postlinary to” the “principal activity or activities
which such employee is employedperform.” 29 U.S.C. § 254(a).

The Sheriff's Office argues that the afteon roll call is a postliminary activity.
[Record No. 89, p. 7-8] Evehdaugh the activity is mandatorthe defendant maintains that
it is not integral to the performance ofetldeputies’ job duties and, therefore, is non-
compensable under the Rarto-Portal Act. Id. Nevertheless, the galations implementing
the FLSA and the Portal-to-Portal Act as to law enforcement employees define
“compensable work” to include:

all the time during which an employeeon duty on the employer’s premises

or at a prescribed workplace, asliwas all other time during which the

employee is suffered or permitted veork for the employer. Such time

includes all pre-shift and post-shift activgtigzhich are an integral part of the

employee’s principal activitpr which are closely tated to the performance

of the principal activity, such as attendirgl call, writing up and completing

tickets or reports, and washiagd re-racking fire hoses.
29 C.F.R. § 553.221(b) (emphasis added).

In support of its position, the defendant reliedregrity Staffing 135 S. Ct. at 515-
16, where a warehouse owner required its engasyto undergo a security screening to
check for stolen items before leaving the premises. The Supreme Court held that the
mandatory screening was ndintegral and indispensable” and, as a result, was a

“noncompensable postliminary activityld. at 518. Notably, that case did not involve a roll

call or law enforcement officers. In this casdéederal regulation specifically states that roll
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call is a compensable work activity for laemforcement officers like the plaintiffsSee29
C.F.R. 8 553.211 (definition of “law enforcement activities”). Thus, the Sheriff's Office is
not entitled to summary judgment based onairgument that roltall does not qualify as
“work.”

B. The De Minimis Issue Involves a Factual Dispute.

The Sheriff’'s Office contends that the tirttee plaintiffs spent attending roll call is
noncompensable because it consumede aminimisamount of time. The United States
Supreme Court has recognized thateaminimisrule applies to FLSAovertime cases. In
Anderson v. Mt. Clemens PotteB28 U.S. at 692)verruled on other groundsy Integrity
Staffing 135 S.Ct. at 516, the Court explained that,

[wlhen the matter in issue concerosly a few seconds or minutes of work

beyond the scheduled working hours, strifes may be disregarded. Split-

second absurdities are not justified by the actualities of working conditions or

by the policy of the Fair Labor Standarist. It is only when an employee is

required to give up a substantial asare of his time and effort that

compensable workingme is involved.
See also White v. Baptist Mem’l Health Care Co889 F.3d 869, 873 (6th Cir. 2012).

After acknowledging that thde minimis rule likely applié to at least some of the
time in dispute, théAndersonCourt remanded the case be@tihe precise scope of that
application can be determined prfter the trier of facts makesore definite findings as to
the amount of . . . time in issueAnderson328 U.S. at 692. Similarly, the amount of time a
roll call lasts is also disputed in this case.réj@stimates range fronmrée to thirty minutes.
Viewing all the evidence presented regarding igssie, a reasonable juror could find that the

time spent by plaintiffs in roll call is neglilge. However, a reasonable juror could also

conclude from the samevidence that the amount of tingpent regarding this activity is
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substantial. Thus, summary judgment is appropriate with respect to the defendanis
minimisargument.

C. The Defendant's Rounding PolicyDoes Not Entitle Either Party to
Summary Judgment.

The parties contend that summary judgmenivarranted based on the defendant’s
rounding policy. The defendant claims thatraanding policy compliesvith the FLSA and
explains why employees do not frequently record or receive overtime compensation for the
short amount of time spent inlircall. [Record No. 82-1, p. 21The plaintiffs, on the other
hand, claim that the policy violates the FL®®&cause it results imajor discrepancies
between actual time worked and compensttad. [Record No. 80,1pp. 6-7] Again, both
arguments hinge on the length of roll call$And, as outlined above, the parties have
presented conflicting evidence on this issue.

In support of their respective positionise parties cite 2€.F.R. § 785.48(b), which
states:

(b) “Rounding” practices. It has been found that in some industries,

particularly where the clocks are used, thereshiaeen the practice for many

years of recording the employeesarsing time and stopping time to the

nearest 5 minutes, or to the neareste-tenth or qu&er of an hour.

Presumably, this arrangement averages out so that the employees are fully

compensated for all the time they walty work. For enforcement purposes

this practice of computingvorking time will be accepted, provided that it is

used in such a manner that it will not resalter a period of time, in failure to

compensate the employees properly fothee time they hae actually worked.

According to the defendant, this regubatiexplicitly authorizes the Sheriff's Office

to round time to the nearequarter hour. While the plaiffis agree that the policy is

compliant with the regulatioron its face, they argue thain practice, it results in
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“overwhelming(ly] round[ing] Plaintiffs’ timedown rather than up,®ehding to “systematic
underpayment of wages.” @Rord No. 80-1, p. 15]

For comparison, the plaintiffs citfeussell v. lllinois Bell Tel. Cp721 F. Supp. 2d
804 (N.D. Ill. 2010). InRussell the call center employer albad a fifteen-minute rounding
policy like the one hereld. at 819. If the employee worked meothan eight minutes over
his or her regular shift in one dathe employee received overtiméd. However, if the
employee worked less than eight minutes overdniher regular shift in one day, he or she
was not eligible for overtimeld. Because the call center required its employees to continue
taking calls until fifteen seconds prior to thedeof their shift, many employees took calls
that lasted for some mireg beyond their shiftld.

In deciding whether to cenifa class action, the lllinois ttigourt held that “[i]f, as
plaintiffs allege, lllinois Bell's time rounding ... policies often caused plaintiffs to work
unpaid overtime in increments of under eighhutes, then these company-wide practices
may have resulted in unpaid overtime workid. at 820. Likewise, if the daily roll call
lasted under seven-and-a-halfnoiies every day as the defendant claims, the plaintiffs could
have been undercompensated by as muchhagy-five minutes of pay each week.
Conversely, if the daily roll call frequently lastéifteen to thirty minutes as the plaintiffs
allege, the rounding policy should have resultethinovertime compensation. Because the
average length of the roll call is in disputkis issue is also nappropriate for summary

judgment.
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D. The Defendant Cannot Use Paid Lunch Breaks to Offset Overtime
Compensation.

The Sheriff's Office also alleges that psid thirty-minute lunch breaks offset any
overtime accrued for th&hort afternoon roll call. [Recoido. 82-1, pp. 19-20] The federal
regulations provide that “[bJona fide mealrjoels are not worktime.” 29 C.F.R. 8§ 785.19(a).
Therefore, public agencies are entitled to eselmeal times from law enforcement officer’s
“time worked” if the break is in fact a “barfide meal period” under § 785.19. 29 C.F.R. §
553.223.

To qualify as a “bona fideneal period,” ordinarily the bak must be at least thirty
minutes. 29 C.F.R. § 785.19(a). Additionallyuadh break is not a “borfale meal period”
if the employee “is required feerform any duties, whether aciwr inactive, while eating.”
Id. To determine whether a lunch breakcmmpensable, the Sixth Circuit applies the
“predominant benefit test.’Ruffin v. MotorCity Casino775 F.3d 807, 811 (6th Cir. 2015).
Under that test, “[t]ime spent predominantigr the employer’s benefit during a period,
although designated as a lunch period under any other desigian, nevertheless
constitutes working time compsaible under the [FLSA].”Id. (quotingF.W. Stock & Sons,
Inc. v. Thompsqgnl94 F.2d 493, 496-97 (6iGir. 1952)). Additionally, whether a lunch
break meets the predomaimt benefit test “depends on tha&tality of the circumstances.”
Ruffin, 775 F.3d at 811.

The defendant relies d@arefield v. Village of Winnetk&1 F.3d 704 (7th Cir. 1996),
where the Seventh Circuit foundatha fifteen-minute roll call weanon-compensable, in part,
because of the paid thirty-minute lunch break phaintiff law enforcement officers received.

However, theBarefield court also observed that the iesof whether a break constitutes a
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“bona fide meal period” usuallyequires factual determinationsld. at 710. The court
concluded that summary judgment was oalypropriate because the record contained
uncontroverted factsld.

Here, few, if any, of the facts isounding the plaintiffs’ lunch break are
uncontroverted. Sheriff Witt testified that hemployees always recenvéheir entire thirty-
minute lunch break, but the plaintiffs argue tkiair meal period i®ften less than thirty
minutes and sometimes non-existent. [Recasd®8, pp. 6-8] Thus, they contend that their
meal time does not qualifas a bona fide meal perioddais compensable as a rest break
under 29 C.F.R. § 785.18ld. at 7, n. 4. This anflicting testimony constitutes a factual
dispute that cannot be resetl/through summary judgment.

Alternatively, the plaintiffs assert thatettSheriff's Office implicitly agreed to treat
their lunch break as compensallork time, preventing the def@ant from usinghe time to
offset overtime claimsld. at pp. 12-15. Based on the evidesobmitted by the parties, the
Sheriff's Office likewise ignot entitled to summary judgment on this issue.

Hours that are generally non-compensatlay be made corapsable by agreement
under 29 C.F.R. § 778.320, which states:

In some cases an agreement provittescompensatiorfor hours spent in

certain types of activities which wouitbt be regarded as working time under

the Act if no compensatn were provided. Preliminary and postliminary

activities and time spent in eating nedéletween working hours fall in this

category. The agreement of the parties to provide compensation for such
hours may or may not convehtem into hours workedlepending on whether

or not it appears from all the pertinent facts that the parties have agreed to

treat such time as hours worked. cEpt for certain activity governed by the

Portal-to-Portal Act (see paragraph @)this section), the agreement of the

parties will be respeed, if reasonable.

(a) Parties have agreed to treat temsenours worked. Whethe parties have
reasonably agreed to include hours worked time deted to activities of the
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type described above, paymentsr such hours will not have the
mathematical effect of increasing atecreasing the regular rate of an
employee if the hours are compensatedhat same rate as other working
hours. The requirements of section 7ga}Yhe Act will be considered to be
met where overtime compensation at ond ane-half times such rate is paid

for the hours so compensated in the workweek which are in excess of the
statutory maximum.

(b) Parties have agreed riottreat time as hours waed. . . . [l]n the case of

time spent in activity which would nde hours worked under the Act if not

compensated and would nmécome hours worked under the Portal-to-Portal

Act even if made compensable by cawety custom, or practice, the parties

may reasonably ageethat the time will not beounted as hours worked.
Activities of this type include eatingeals between working hours. Where it
appears from all the perént facts that the parties have agreed to exclude
such activities from hours wked, payments for suchre will be regarded as
qualifying for exclusion fronthe regular rate underdtprovisions of section
7(e)(2), as explained in 88 778.2167i08.224. The payments for such hours
cannot, of course, qualify as overtijpeemiums creditable toward overtime
compensation under section 7(h) of the Act.

The Sheriff's Office contends that theyuation applies only to collective bargaining
agreements (“CBA”). [Record No. 92, p. 7] Tiefendant is correct that most of the cases
cited by the plaintiffs discuss CBAs. Neveless, the defendantshtailed to produce any
authority suggesting that 8 778.320 applies onlgatees that involve CBAs. In fact, several
courts have found that an agreement to cbanta fide meal periodss compensable work
time may exist outside of a CBA.

In Scott v. City of New York92 F. Supp. 2d 386, 401-02[PSN.Y. 2008), the court
held, “[ijn a case where an erogkr has long paid employees fiona fide meal periods and
included meal periods in FLSA calculationssaurt may find that a pr agreement exists,
regardless of whether the agreemermixisressly incorporated into the CBA.”

Jones v. C & D Technologies, In@ F. Supp. 3d 1054, 1067 (S.D. Ind. 2014),

involved a CBA. There, the employees tedtifthat they had anxpress agreement with
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their employer to count their twenty-minutanch break as compensable work time.
However, theJonescourt also weighed other factors mmaking its decision, including the
employer’s failure to keep records of theamt of time employees spent at luncldl. at
1068-69. The court observed that the empldgi& not require employees to clock out for
the lunch break and then back in, did ndtestvise monitor whether employees took a lunch
break, and did not compensate employeesaextnen they worked through or skipped a
lunch break.” Id. at 1069. Therefore, the court coradd that the lunch break qualified as
compensable work timdd.

Likewise, the Sheriff's Offie’s employees are not expected to record their lunch
break time on their time sheeténstead, Cox and Sheriff Wiidmit that the employees list
eight hours of work even if they took thirtginute lunch breaks and only worked seven-and-
a-half hours. The fact that the defendant hagmnbefore treated therch break as a credit
against overtime is further protifat an agreement existedctmunt the breaks compensable
work. Besides the roll call ped, there is no dispute thatnployees were regularly paid
overtime for the time they worked beyond their regular eight-hour shift, regardless of
whether they took thirgyninute lunch breaks.

Again,Barefield 81 F.3d 704, cited by the defendant, is distinguishable. In that case,
a manual specifically stated that an employeeld only be paid overtime for working thirty
minutes or more beyond his regular shid. at 708. No such manual policy exists here.
Because the Sheriff's Office regularly treatedch breaks as compensable work time, it

cannot avoid summary judgmdmy claiming the break ascredit for unpaid overtime.
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E. The Plaintiffs Have Offered Suffcient Evidence of Damages to Avoid
Summary Judgment in the Defendant’s Favor.

The Sheriff’'s Office contends that the pl#its have not produced sufficient evidence
of damages to withstand surarg judgment. [Record No. 82-p. 16] An employee who
brings suit under the FLSA “has the burden afvong that he performed work for which he
was not properly compensated&nderson328 U.S. at 686-8@verruled on other grounds
by Integrity Staffing 135 S.Ct. at 516. However, whan employer has not maintained
proper and accurate recordsitsfemployees’ time, the $teme Court has held that,

an employee has carried out his burden if he proves that he has in fact

performed work for which he was impregly compensatedna if he produces

sufficient evidence to show the amount axtent of that work as a matter of

just and reasonable inference. The burtiem shifts to themployer to come

forward with evidence of the precisamount of work performed or with

evidence to negative the reasonableness of the inference to be drawn from the

employee's evidence. Ifalemployer fails to producich evidence, the court

may then award damagés the employee, evethough the result be only

approximate.
Id. at 687-88. Even if the employsrfailure to keep accuratecards is the result of a bona
fide mistake regarding whether certain actigtmnstitute compensable work, the rule still
applies.Id. at 688. “Unless the goioyer can provide accurate estimates, it is the duty of the
trier of facts to draw whatever reasonabiieerences can be drawn from the employees’
evidence as to the amount of time spent in these activities in excess of the productive
working time.” Id. at 693. See also O'Brien v. Ed Donnelly Enters., Ji&Z5 F.3d 567 (6th
Cir. 2009).

The defendant argues that the “plaintiffs’ statements do not create any issue of

material fact with regard to overtime.” ¢Rord No. 82-1, p. 18] However, the plaintiffs

have testified that they werequired to attend roll call aftéheir shift ended on days that
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they worked first shift and were not otheravisccupied by job-relatetasks. They also
allege that they were not compated for their time spent inlrcall, regardless of its length.
This testimony creates material issues of facich cannot be resolved at this stage of the
litigation. Simply put, whether the plaintiffs’ t@siony is credible is nocan appropriate issue
for summary judgmentMoran v. Al Basit, LLC788 F.2d 201, 205 (6th Cir. 2015).

The plaintiffs also agree that, on ddhat they were perfaning other tasks during
roll call, they recorded those tasks as overtineherefore, they ssert that their unpaid
overtime can be approximately calculated btedaining the averagength of roll call and
multiplying that by the number of days that they worked first shift and did not record
overtime for another job-related task. The 8fierOffice contendsthat the amount of
damages is still uncertain. However, summadgment is only approfte where the fact
of damage is itself uncertain, not wadghe amount of damages is uncertaiimderson 328
U.S. at 688.

Additionally, the defendants have not prodd contrary evidence proving the precise
amount of time spent by the plaintiffs in rolllicaln fact, Lt. Col. Amato, who checked off
the deputies present at roll call every day, adohitiet he destroyed those records. [Record
No. 80-4, p. 7] In summary, ¢hplaintiffs have satisfied their initial burden, but the
defendant has failed to med#s burden of disproving damagewith accurate records.

Therefore, the defendant is also not entitedummary judgment on this particular claim.

1 In its reply, the defendant also maint that liquidated damages are unwarranted.
[Record No. 92] Under 29 U.S.C. § 216(b),pdoyers who violate section 207 of the FLSA
“shall be liable” to the affected employee for unpaid overtime compensation plus “an additional
equal amount of liquidated damages.” (emphadded) A district couronly has the discretion

not to award liquidated damages if the emplgyeves that his act amission “was in good
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F. The Plaintiffs Are Not Entitled to Summary Judgment Regarding the
Defendant’'s Record Keeping Practices.

According to the plaintiffspartial summary jdgment is also waanted because the
defendant’s “record keeping practices violated FLSA and Kentucky law.” [Record No.
80, p. 2] Rule 56(a) of thEederal Rules of Civil Procade only contemplates summary
judgment for claims or defenses or parteréof. The plaintiffs do not claim in their
Amended Complaint that they are entitledudgment based on the defendant’s violation of
record keeping requirements. Likewise, the dééamts have not raiseéldeir compliance with
statutory record keeping requirements as arndefe Accordingly, this issue is also not
appropriate for smmary judgment.

G. Summary Judgment Is Appropriate Regarding the Defendant’s Claim of
Sovereign Immunity.

Finally, the plaintiffs clainthey are entitled to partial sumary judgment on the issue
of whether the defendant is entttleo raise sovereign immunigs a complete defense to the
claims asserted in this action. The defendant did plead sovereign immunity as a defense in

its amended Answer. [RecordoN67] However, the Court noluded previously that the

faith and that he had reasonable grounds” for i@liethat it was not a viation of the FLSA.”
Elwell v. Univ. Hosps. Home Care Sen&r/6 F.3d 832, 840 (6th Cir. 2002) (quoting 29 U.S.C.

8§ 260). The Sheriff's Office reliean the fact that it paid the ghtiffs for other overtime.
[Record No. 92, p. 12] It also pas out that the plaintiffs newdiled formal complaints about

the roll call and that they dropped some of ittegirlier claims when they filed their Amended
Complaint. Id. at 13. None of this amounts to evidence of the defendant’s good faith or
reasonableness. Therefore, the plaintiffs’ claim for liquidated damages will proceed.
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Sheriff's Office is not entitledo sovereign immunity. [Recd No. 12] Tlerefore, the
plaintiff's motion regardinghis issue will be granted.
V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. The motion for partial summary judgnmtgRecord No. 80] filed by Plaintiffs
Van Berry, Joshua Bedson, AardVilson, and James Dunn GRANTED, in part, and
DENIED, in part, as set forth herein.

2. Defendant Office of the Fayett€ounty Sheriff's maon for summary
judgment [Record No. 82] BENIED.

This 16" day of December, 2015.

Signed By:
Danny C. Reeves DC,Q
United States District Judge

2 As explained in an earlieopinion, the Supreme Court &entucky has held that KRS

Chapter 337 implies that sovereign immunitymvgived for claims under Kentucky’'s wage and
hour laws. [Record No. 12, p. 2pee Madison Cnty. Fiscal Court v. Ky. Labor Cahif3&2
S.W.3d 572 (Ky. 2011). Additionally, county govermitgare not immune from federal claims
(i.e., claims under the FLSA). [Record No. 12, p. S¢e Northern Ins. Co. v. Chatham Cnty.
547 U.S. 189 (2006).
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