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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
JOEY DEAN NIPPER, )
)
Plaintiff, ) Civil No. 14-453GFVT
)
V. )
) MEMORANDUM OPINION
CAROLYN COLVIN, ) &
Acting Commissioner of Social Security, ) ORDER
)
Defendant. )
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Plaintiff Joey Dean Nippeseekgudicial review ofthe Commissioner of Social
Securitys decision tadeny his application fadisahlity insurance benefits For the reasons
explained below, the Couwill DENY Nippers Motion for Summary JudgmefiR. 12] and
GRANT the Commissioner's[R. 14.]

|

Nipperfiled anapplication fordisability insurance benefits (“DIB)ith the Social
Security Administration (“SSA”pn February 27, 2012 R[ 121 at 2.] He argueghat he is
unable to work due to an assortmenia&ntal and physical disabilitie$TR. 20.] The SSA
denied his applicatioan December 8012 [Tr. 14], and then denied his request for
reconsideration on February 11, 201Rl.][ Nipperlaterrequested &ideo hearing with an
Administrative Law Judge (“ALJ’})which thepartiesheld on May 22, 2014.1d.]

In evaluating Nippés disability claim, the ALJ conducedthe standard sequential

analysis required under 20 C.F.R. § 416.92Dhis evaluation includes five stepBirst, if a

! The Sixth Circuit summarized this processames v. Comm'r of Soc. Se&36 F.3d 469 (6th Cir. 2003):
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claimant is working at aubstantial gainful activityhe is not disabled. 20 C.F.R. 8§
416.920(a)(4)(i). Second, if a claimant does not have any impairment or combination of
impairments thatsignificantly limits hisphysical or mental ability tperformbasic work
activities, then he does not have a severe impairment aod dssabled. 20 C.F.R. 8§
416.920(a)(4)(ii) Third, if a claimant’s impairments meet or equal an impairmeetlist 20
C.F.R. Part 404, Subpart P, Appendix 1, he is disabled. 20 C.F.R. § 416.920(a)Bb{are
moving to the fourth step, the ALJ must use all the relevant evidence in theteedetdrmine
the claimant’s residual functional capacitiREC’), which is an assessment of one’s ability to
perform certain physical and mental work activities on a sustained basis despit@ainynent
experienced by the individuabee20 C.F.R. § 404.1545. Fourth, the ALJ must determine
whether the clanant has the RFC to perform the reqmemnts of his past relevant work. a
claimant’s impairments do not prevent him from ddimig work, he is not disabled. 20 C.F.R. §
416.920(a)(4)(iv).Fifth, if a claimant’ampairments—considering his RFCage, educatiorand
past work—prevent him from doing other work thatséxiin the national economyeis
disabled. 20 C.F.R. § 416.920(a)(4)(v).

In this caseat Sep 1, the ALJ found that Nipper had not engaged in substantial gainful
activity sinceFebruary 1, 2012. [Tr. 16.] At Step 2, the ALJ determined that Nimser few

severe mentampairments, includingertain affective disorders and anxiety disordansl some

To deternme if a claimant is disabled within the meaning of the, #at ALJ employs a fivstep
inquiry defined in 20 C.F.R. § 404.1520. Through step four, the claimant bedvarthen of
proving the existence and severity of limitations caused by heirimgyas and the fact that she is
precluded from performing her past relevant work, but at step five of thiryingvhich is the
focus of this case, the burden shifts to the Commissioner tofidargignificant number of jobs in
the economy that accommodate the claimant’'s residual functional capacity {detewmn step
four) and vocational profile.

Id. at 474 (internal citations omitted).



physical impairments that@anot severe[Tr. 16-18] At Step 3, the ALJ found that Nipper does
“not have an impairment or combination of impairments that me[t] or medically]edpde
severity of oe of the listed imgrment in 20 C.F.R. &t404, Subprt. P, Appendix 1,”

including Listings 12.04 and 12.06Tr[ 18-19] After consideringheentire recordthe ALJ

then determined théthe claimant’s medically determinable impairments could reasonably be
expected to cause the alleged symptoms; however, the claimant’s statementsraptieerni
intensity, persistence and limiting effects ofsaesymptoms are not entirely credibl¢Tr. 21.]
The ALJ also found that Nipper has “the residual functioning capacity to perforhranigé of
work at all exertional levels,” subject tioe following namextertional limitations: hés limited

to simge, routine and repetitive tasks performed in a work environment friestgfaced
production requirements and involving only simple, waelated decisions with fewf, any work
place changes,” artte “should have only occasional interaction with the general public, only
occasional interaction with coworkers and only occasional supervigion.20.]

At Steps 4 and 5, the ALJ concluditb@re are “jobs that exist in significant numbers i
the national economy that [he] can perform.” [Tr. 2ZBtle ALJs vocational expert testified
that, despite his limitations, Nipper would still “be able to perform the requntsnoé
representative unskilled” occupations such as hand packager at the medium exeviédrfatal
inspector at the light exertional lely and end band cutter at the sedentary exertional level.
Accordingly, the ALJ concludethatNipperis not “disabled”within the meaning of Section
223(d) of the Social Security Ac{Tr. 24.] The Appeals Council upheld the ALJ’s decision on
November 6, 2014. [Tr. 5.] Having exhausted his administrative remedies, Nppeeeks

judicial review of theCommissioner’s final decision.
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In reviewing an ALJ’s decision to deny Social Security benefits, cowrtt determine
whetherthere is substdial evidence in the record to support @@mmissioner'sudgment. 42
U.S.C. 8§ 405(g)Wright v. Massanari321 F.3d 611, 614 (6th Cir. 2003helman v. Heckler
821 F.2d 316, 319-20 (6th Cir. 1987). To find “substantial evidenoeaytsamust perceig
“more than a scintilla of evidence but less than a preponderance,” which is to sagdbst
need only find Such relevant evidence as a reasonable mind might accept as adequate to support
a conclusion.” Cutlip v. Sec'y of Health & Human Serva F.3d 284, 286 (6th Cir. 1994);
Longworth v. Comm’r of Soc. Sgd02 F.3d 591, 595 (6th Cir. 2005)he substantial evidence
standard “presupposes that there is a zone of choice within which decision makereitherg
way, without interference from the courtMullen v. Bowen800 F.2d 535, 545 (6th Cir. 1986)
(en bang (internal quotations omitted) (citatiamitted).

When searching the record for such evidenoerts must examine the record as a whole.
Cutlip, 25 F.3d at 286citing Kirk v. Sec’y 6 Health & Human Servs667 F.2d 524, 535 (6th
Cir. 1981),cert. denied461 U.S. 957 (1983)). This examination, however, is limited “to the
particular points that [the claimant] appears to raise in her brief on dpptalon v. Comm’r of
Soc. Se¢447 F.3d 477, 491 (6th Cir. 2006). Courts areengpoweredo conduct ale novo
review, resolve conflicts in evidence, or make credibility determinatidirman v. Comm’r of
Soc. Se¢ 693 F.3d 709, 713 (6th Cir. 2012]jtations omitted)see also Bradly v. Sec'’y of
Health & Human Servs862 F.2d 1224, 1228 (6th Cir. 1988). Rather, if tharCiinds
substantial evidence to support the Commissioner’s judgmemistaffirm that decisioreven if

the reviewing court would decide the matter differerdalyd even if substantial evidence also



supports the opposite conclusiddlman, 693 F.3d at 718Bass v. McMaham99 F.3d 506, 509
(6th Cir. 2007).
B

Nipper challenges the ALJ’s findings on four grounBgst, Nipper faultshe ALJ for
determiningthat his physical limitations are not severe becausahéperform a full range of
work at all exertional levels.” [R. 12-1 at 10.] This argument ignores the fachéhAatd did
classify Nipper'smentalimpairments as severe. Step 2 merely reqtrepresence gome
severe disability before proceeding to thetrstap; after step 2he ALJ determines the
petitioner’'s RFC by considering both hisvege and nosevere conditionsSee20 C.F.R. §
404.1545(a)(2) (“We will consider all of your medily determinable impairments of which we
are aware, including your medically determinable impairments that aigenere’™). And that
is precisely what the ALJ did here, recognizing that his RFC evaluation requiréd him
“consider all of the claimard’impairments, including impairments that are not severe.” [Tr. 15.]
Becausdhe ALJ's step 2 analysis did not preclude a later consideration of Nipper’'saihysic
limitations, Nipper’s challenge to this finding is legally irrelelvaSte, e.g., Pompa €omm’r
of Soc. Sec73 F. App’x 801, 803 (6th Cir. 2003) (“Because the ALJ found[thatplainitff]
had a severe impairment at step two of the analysis, the question of whether the ALJ
characterized any other alleged impairment as severe or no¢ segtlittle consequence.”);
Maziarz v. Sec. of Health & Human Servic@37 F.2d 240, 244 (6th Cir. 1987 5ince the
Secretary pperly could consider claimasflimitation] in determining whether claimant
retained sufficient residual functional cajpato allow him to perform substantial gainful
activity, the Secretargfailure to find that claimant’s [limitationjonstituted a severe

impairment could not constitute reversible efjor.



Even accepting that Nipper’s challenge to the step 2 detdromradso implicates the
ALJ’s later findings, Nipper’'s argumenstill fail. He arguesfor examplethat “[tlhe ALJ based
this finding on state agency physicians, instead of the medical records of evidedgeHe[
suggests thahe evaluation of DiWilson, a “onetime state agency examiner,™isot based
upon diagnostic or objective evidence” and is “inconsistent with the findings in theahe
records as well as Mr. Nippertestimony.” [R. 12-1 at 9.] Unfortunately, Nipper does not
explain wrat information inthesemedical records he finds “inconsistent” with Dr. Wilson’s
evaluation, nor does he otherwise cite any portion of the Jn@g8-administrative transcript to
support this claint. Such conclusory arguments do not provide adequate grounds for appealing
an ALJ’s decision SeeHollon ex rel. Hollon v. Commr. of Soc. Sell7 F.3d 477, 491 (6th Cir.
2006)(“[W] e decline to formulate arguments|[time claimaint’'s]behalf, or to undertake an
open-ended review of the entirety of the adntrais/e recordto determine] (i) whether it might
contain evidence that arguably isansistent with the Commissionsrdecision, and (ii) if so,
whether the Commissioner sufficiently accounted for this evideneééicks v. Astrug2010 WL
399099, at *3JE.D. Ky. Jan. 26, 2010) (warning that the court is inclined to dismiss claims that
“merely provid[e] . . . conclusory statements that the ALJ’s findings are incongctiam that
as a result he is entitled to disability benefitdt).any case, theecord plainly shows that Dr.
Wilson did base her evaluation on “diagnostic and objective eviderateg-extensively
interviewed Nipper and performed a comprehensive physical exam, including asgsssinmis
respiratory, cardiovascular, gastrointestinalsouloskeletal, and neurological health. [Tr. 375.]
And she expressly reached her ultimate conclusion “[bJased on [that] examination and the

objective evidence.” [Tr. 376.]

2 The Court notes that Nipper habitually fails to support his arguments and fasiesié with citations
to the administrative transcript.
6



Relatedly, Nipper also disputes the weight given to Dr. Mukeherjee’s physitztva
because Mukherjeanly reviewed Nipper’s medical records up to February 8, 2013, and
additional records were added after that dgfe.12-1 at 10.] If the ALJ had based his
determinatiorexclusively or principally on Dr. Mukeherjee’s evaluation, the Court might find
that thisconclusion was not supported by substantial evidence. But the ALJ based his findings
on far more than Dr. Mukherjee’s assessmdm also relied upon the comprehensive physical
evaluation of Dr. Wilson, the numerooedial records indicating thaipper showed no
significant physical limitationand “full range of motion and full strength” in his shoulder, and
the conclusion of his primary care physician, Dr. Santos, that “physical disability . . . is not
[Nipper's] probem.” [Tr. 18.] Thus, even if Dr. Mukeherjee’s assessment should be given less
weight than the conclusions of other medical professionals, the ALJ’s findingstillere
supported by substantial evidenceeKidd v. Astrue2010 WL 4512822, at *5 (E.D. Ky. Nov.

2, 2010)(distinguishing facts from a case where “[t]he sole evidenfordoéhe ALJ refuting
[claimant’s] claims ofdisabling pain and illness ... was an incomplete medical history and an
expert opinion rendered from”itand noting‘[h] ere, the ALJ relied upon other sources of
evidence in reaching his conclusigr{quoting Pratts v. Chatter94 F.3d 3438(2d Cir. 1996)).

The Court adds, too, that the ALJ reasonably gdsignificantweight to the
assessments of these state agency phwpsic Although agency evaluators often do not have the
benefit of examining patients over an extended period, they are nevertheless experfielich
to whom the ALJ may appropriately afford great weightLde v. Commr. of Soc. Sg&29
Fed.Appx. 706(6th Cir. 2013), for example, the Sixth Circuit rejected the plaintiff's challenge
to “theweight the ALJ gave to tHstate agencypsychological consultanta’ssessments,”

noting that the plaintiff did “not offer statements from her treating sources to rebat tho



assessments by indicating marked or extreme limitations in the relevant iestéddr at 712.
The court also cited 20 C.F.R. 8§ 404.1527(e)(2)fiXhe recognition thdt[s]tate agency
medical ad psychological consultants .are hghly qualified physicians [and] psychologists . .
. who are also experts in Social Security disability evaluation,” and whose findidggamions
the ALJ “must consider . .as opinion evidence.ld.

Here, the only other evaluation cited by Nipper is that of his treating physician, Dr.
Santos. Nipper suggestmtthe ALJ disregarded Santos’s observation that Nipper has “some
mild limitations in physical ability due to shoulder pain and back pain.” [Tr. 958.] BubSa
also stated that physicalsdbility is “not [Nipper’s] problem,” and instead “the problem is
emotional/psychological that keeps him from being able to work.” [Tr. 958.] This filing
entirely consistent with the ALJ’s conclusion thabne of the claimant’s physical conditions
has more than minimally impacted basic physical work activities during theglgefTr. 18.]

The ALJ’s findings were thus supported by substantial evidence, even assumingdhatysis
of Nipper’s physical condition at step 2 carrsesne legal releance.

Second, Nipper claims that the ALJ “&dl to include the limitations” th&ir. King
recognized in her assessment of his “capacity to tolerate stress and respondcaglyrtpr
supervisors and coworkers.” [R. 12-1 at 11.] Dr. King stated\lipgter’s “ability to tolerate
stress and the pressure of deyday employment appears marked.” [Tr. 372.Je BLJ,
recognizing the awkwardness of this phrasing, opined that “Dr. King may have intended to stat
that the claimant had marked impairment but did not do so.” [Tr. 22.] The ALJ added that, in
any event, “her findings would not support marked impairment of these abilitldg.”Nipper
argues, again without citation to the administrative transcript, that “Dr. Kehipdact stateéhat

Mr. Nipper has rarked impairments in her report,” and “[flor the ALJ to assume Dr. King’s



intentions is errof. [R. 12-1 at 11.] Nipper has it backwards. The disputed langstate that
Nipper hada markedbility to toleratestress but the ALJ—in an effort to “assume Dr. King’s
intentions~—guessed that the doctor had intended talsayability was markedly impairedf
Nipper believes that one should not “assume Dr. King’s intentions,” heatsestonclude that
Dr. King foundhis “ability to toleraé stress and the pressure of-tlagay employment appears
marked.” [Tr. 372.] And even if the Court were to commit the “error” of assuming that Dr
King intended to describe these limitations as marked, the ALJ’s contndigdiwas supported
by substatial evidence.In her RFC assessmebt. Mary K. Thompsona state agency
psychologist, found that Nipper was “not significantly limited” in his “abildyperform
activities within a schedule,” to “work in coordination with or in proximity to attieor to
“complete a normal workday and workweek without interruptions . . . and to perform at a
consistent pace without an unreasonable number and length of rest periods.” [Tr. 99¢100.] D
llze Sillers,another state agency psychologist, maeéatical indings. [Tr. 81] As stated
above, fs]tate agency medical drpsychological consultants . . . are highly qualified physicians
[and] psychologists . .who are also experts in Social Security disability evatndti Lee 529
Fed.Appx. at 712.

Nipper believes that the ALJ should have given more weight to the opinion of Dr. Leigh
Ford than to the evaluations of these agency psychologists. Dr. Ford suggested that Nipper had a
poor ability to deal with co-workers, interact with the public, handle \strdss and maintain
concentration. [Tr. 537.] The ALJ gave "“little weight” to this report, noting that Kipiped
Ford for the purposes of the evaluation, that Ford provided her assessment using form language
provided by Nipper, and that she basedjhégment “primarily upon the claimaint’s allegations

with no indication that she had reviewed any medical records.” [Tr. 1289 credibility



determination, coupled with the findings of two agency experts, is consistent with dree AL
conclusion that Nbper “is limited to simple, routine and repetitive tasks performed in a work
environment free of fast-paced production requirements and involving only simplerelatdd
decisions with few, if any work place changes,” and “should have only occasitanattion
with the general public, only occasional interaction with coworkers and only ocabsi
supervision.” [Tr. 20.] Although Nipper may wish the ALJ had weighed these evaluations
differently, it is not the Court’s progativeto resolve conflicts in evidence or secangess the
ALJ’s carefully consideredredibility determinationsSeeUlman 693 F.3d at 713%ee also
Bradley, 862 F.2d at 1228. It is enough to say that, iméthe facts cited above, thd.J’'s
findings were supported by subdiahevidence.

Third, Nipper argues that “[tlhe ALJ failed to consider, acknowledge, and assehs$ weig
to the medical opinion of Dr. lize Sillers.” [R. 12-1 at 1Biit Nipper does not explain how Dr.
Sillers’ opinion would support any bis clains. Instead, Nipper merely points out that Dr.
Sillers determinedMr. Nipper has moderate limitations in contration, persistence, or pace.”
[Id.] That might be relevant, if not for the fact that Dr. King, Dr. Thompson, and the ALJ
himself also concludetthat Nipper has moderate limitations in these categofigs22, 99-100,
372.] At bestanexplict acknowledgment of this evaluation would have only provided further
support for the ALJ’s existing determination. And as noted almtkier aspects of DSillers’
evaluation—ike Dr. Thompson'’s identical assessmefaictually undermine many of Nipper’s
central allegationssuggesting that he is “not significantly limited” in several skill categories
critical to Nipper’s claims [Tr. 81.] In the absence @&ny indication that an express recognition
of Sillers’ evaluatio would have aided Nipper’s petitiotine Court finds little cause to remand

the casen this basis.SeePasco v. Commr. of Soc. Se&87 Fed. Apx. 828, 839-40 (6th Cir.

10



2005) (rejecting ppellant’s claim that anALJ erred by failing to mentidmmultiple physcians’
reports, and noting claimant did not “specify how these sources support her claim fis loene
weigh againsthe ALJ’s denial of benefity).

Fourth and finally, Nipper inststhat the ALJ found he “was moderately limited in
concentratia, persistence, or pace, [btd]led to include any limitations for this impairment in
the RFC.” [R. 12-1 at 12.Dnce again, Nipper fail® cite any portion othe administrative
transcipt to supporthis conclusory allegatianSuch a halhearted claim flirts with waiverSee
Indeck Energy Servs. v. Consumers Energy 258 F.3d 972, 979 (6th Cir. 2000) (finding
issues presented in a perfunctory manner with no effort at develgpedentation are deemed
waived). In any case, a review of the ALJ’s report shows that he did in fact inclgde the
limitations in his RFC. Nipper apparently believes that, unless the AL@adhi¢ precise
language cited abovestating that Nipper is “moderately limited in concentration, persistence,
or pace’—the Court must find that he failed to recogthese limitations in his report. That is
notthe rule. Insteadhe ALJ’s task is to translate this formal language into an acaewdte
world assessent of Nippers abilityto work. SeeHoward v. Commr. of Soc. Sg276 F.3d
235, 239 (6th Cir. 2002holding claimant’'sRFCshould be an assessment of wiage] can and
cannot do, not what [he] does and does not suffer from.”). And the SSA’s policy manual
expressly states that, in crafting an RFC assessment, ALJs siobundlude any “nonspecific
gualifyingterms(e.g., moderate, moderatedgvere) to describe limitations” becatfgguch
terms do not describe function and do not usefully convey the extgjtoaipacity limitatior.
POMS DI 24510.065.B.1.

The ALJ’s assessment followed these instructions. Rather than simply state gwat Nip

is “moderately limited in concentration, persistence, or pace,” the ALJ atkitiféd Nipper “is

11



limited to simple, routine and repetitive tasks performed in a work environment free- of fast
paced production requirements and involving only simple, welded decisions with few, if
any work place changes,” and that he should hamafy/“occasional intaction with the general
public, and only occasional interaction with coworkers and only occasional supetv{din
20.] This language directly tracks the limitations cited by Nipper, but does so lratlhg
what he “can and cannot do, not what [he] does and does not suffer tdmward 276 F.3dat
2393 And as the record amply demonstrates, substantial evidence supported the ALJ’s
determination that Nipper is moderately limited in these categories. [Tr. 81, 99-100, 372.]
[l

As previously statedhis Court must limit its inquiry to the question of whetther
ALJ’s decision “is supported by substantial evidence and was made pursuant to proper legal
standards.”Ealy v. Comm'r of Soc. Se694 F.3d 504, 512 (6th Cir. 201@])ting Rogers 486
F.3d at 24). Thisis true even if the Court woultkcide the issudifferently, and even if
substantial evidence also supports the opposite conclugioman, 693 F.3d at 718Bass 499
F.3d at 509.In light of the evidence outlined above, the Court fitidg substantiakvidence
supports the ALJ’s finding Accordingly, and beingtherwisesufficiently advisedthe Court
HEREBY ORDERS as follows:

1. Nippers Motion for Summary JudgmenR[ 12] is DENIED;

3 Another case of this CircuiEaly v. Commr. of Soc. Se694 F.3d 504 (6th Cir. 2010), provides useful
insight here. IrEaly, a physician concluded that the claimant could only conduct simple, repetitige task
in an environment “Were speed was not criticald. at 516. Nevertheless, in his hypothetical question,
the ALJ only stated that the claimant was “limited to simple, repetitive tasks andiiosts in non

public work settings.”ld. The court found reversible error besa “[tlhe ALJ's streamlined hypothetical
omitted these speednd pacéased restrictions completelyli. Here, by contrast, the ALJ explicitly
incorporated the speednd paceébased restrictions into his assessment, finding that Nipper “is limited to
simple, routine and repetitive tasks performed in a work environment free-pbafaesd production
requirements and involving only simple, wedated decisions with few, if any work place changes.”

[Tr. 20.]

12



2. The Commissionés Motion for Summary JudgmenR|[ 14] is GRANTED;
3. JUDGMENT in favor of theCommissionewill be entered contemporaneously

herewith.

This 31st day oMarch, 2016.

Gregory F- Tatenhove
United States District Judge
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