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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

BARRY DEMUS,
Plaintiff, Civil Action No. 5: 15-112-DCR
V.

NATIONWIDE PROPERTY AND
CASUALTY INSURANCE COMPANY,

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N

Defendant.

***% *k% *kk *k*k

This matter is pending foroasideration of Plaintiff Barrfpemus’ motion to alter or
amend the Court's Order gtamg summary judgmenin favor of Defendant Nationwide
Property and Casualty Insurart@empany (“Nationwide”). [RecorNo. 44] This case arises
from a 2013 automobile accident in which Matvide’s insured caused damage to Demus’
truck. [Record No. 1-1, p. 7Pemus alleges that Nationveidviolated Kentucky’s Unfair
Claims Settlement Practices ABUCSPA”) in their handling othe resulting claim. [Record
No. 1-1] On December 7,025, this Court granted Natiwide’s motion for summary
judgment on all claims and dismissed the cgRecord No. 42] The @urt explained the facts
and the allegations mofelly in that Order.Id. See Demus v. Nationwide Prop. & Cas. Ins.
Co, No. 5:15-112-DCR, 2015 WL 8207501, 21(E.D. Ky. Dec. 7, 2015).

On January 4, 2016, Demus filed this mati requesting reconsideration of the
summary judgment opiniaimder Rule 59(e) of thFederal Rules of GivProcedure. [Record
No. 44] Under Rule 59(e), “[m]otions to alt@ramend judgment may lgeanted if there is a
clear error of law, . . . newly discovered eande, . . . an intervening change in controlling
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law, . . . or to prevent manifest injusticeGenCorp, Inc. v. Am. Int'l Underwriterd 78 F.3d
804, 834 (6th Cir. 1999) (interheitations omitted). Spectally, Demus seeks relief based
on alleged clear error and manifegustice. [Record No. 44-1, p. 1]

Demus first claims that the Court erredrblying on an argumermtutside the summary
judgment briefs for part of its decisionid. at 2. To maintain a UCSPA claim, Demus was
required to show that Nationwide’s conduct sa#ficiently outrageous to warrant an award
of punitive damagesSee United Servs. a1 Ass’'n v. Bult183 S.W.3d 181, 186 (Ky. Ct.
App. 2003). As the Court explained in Recember 7, 2015 opinion, “the insurer’'s conduct
must amount to ‘intentional seonduct’ or ‘reckless disragd.” [RecordNo. 42, p. 7
(quoting Bult, 183 S.W.3d at 186)] Demus does natpdite that this is the proper legal
standard. Instead, he challenges the Codirtding that Nationwide’s settlement offer was
not outrageous. [Record No. 44-1]

In its motion for summary judgment, Natiome argued that it reasonably valued
Demus’ property damagand did not act outrageously in attempting to settle his claim.
[Record No. 16-1, p. 11According to Nationwide, it offeeto pay Demus the pre-accident
value of his vehicle, less the salvage value bge@®emus wanted to retain his vehicle and the
estimated cost to repair the velei was more than ninety pert¢ei the truck’s retail value.
[Recod No. 16-1, p. 7] Under Keraky law, a vehicle must belgaged if the estimated cost
of repair is more than seventy-five percesf the vehicle’s retail value. K.R.S. §
186A.520(1)(a). Demusoantered that the cost to repdire vehicle was only sixty-two
percent of the truck’s retail iige. [Record No. 35, p. 9Thus, he argued that Nationwide
acted outrageously by offering to salvage the vehidtead of paying hiithe cost of repairs.

Id.



The Court agreed with Demus that undemiieky’s salvage statute, his sixty-two
percent figure was more accurate than Natideis calculation. [Rcord No. 42, p. 10]
Nevertheless, Nationwide’s conduct was oatrageous because nothing prevented Demus
from obtaining a salvage title, evédrhis car’s value fell belovthe salvage statute’s seventy-
five percent thresholdld. The Court found that it was hanreasonable for Nationwide to
suggest salvaging the vehicle whtére damage was so substantidl. Further, Nationwide’s
salvage offer ($5,467.4as significantly higher than the estimated cost to repair the vehicle
($3,941.58). Id. at 10-11. Accordingly, the Courtjeeted Demus’ UCSPA claim where
Nationwide initially offered him the best bargaildl. at 11.

Demus now contends that tBeurt “erroneously adjudicate[d]” this claim by “rais[ing]

a questiorsua sponté [Record No. 44-1, 2] According to Demughe only argument put
forth by Nationwide was the ninety-percent argumeltt. But Demus’ aproach ignores
Nationwide’s broader position that its condwas not outrageousNationwide based its
argument in part on the ningbgrcent figure, but then statéfe]ven if Nationwide’s actions
were incorrect, mistaken, @rroneous, under thexisting circumstances, Plaintiff cannot
prove that Nationwide’s conduct rose to theelenecessary to impose punitive damages, and
thus, cannot succeed as a mattdaof” [Record No. 16-1, p. 17Drawing all inferences in
Demus’ favor, including his sixty-two percengtire, the Court agreemith Nationwide. Its
actions obviously did not amount to intem# misconduct or reckless disregard as the
UCSPA requires, and nothing in Demus’ motfonreconsideration refutes that finding.

Demus also fails to offer any legal supportties contention that an incorrect valuation
is per seoutrageous conduct. [Recdwd. 44-1, p. 2] In fact, #aSupreme Court of Kentucky

has expressly rejectekdat theory, holding:
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[tlhe UCSPA does not require that a clddmevaluated, or that it be evaluated
correctly. It only requires that pagmt of a claim not be refused without
conducting a reasonableviestigation based on all available information, KRS
304.12-230(4), and that a good faith attetvptimade to efictuate a prompt,

fair and equitable sgement, KRS 304.12.230(6).

Motorists Mut. Ins. Co. v. Glas896 S.W.2d 437, 454 (Ky. 1997).

Demus also criticizes the Cadior “persistently” drawing iferences against him, even
though he was the non-movariRecord No. 44-1, p. 3] Iparticular, Demus accuses the
Court of belittling him by treatingtatements in Nationde’s claims log aproven facts while
referring to the facts presentiegd Demus as mere allegatiorid. at 3-4. Notably, Demus, not
Nationwide, originally provided the Court with Nationwide’s claims log. [Record No. 35-10]
Moreover, Demus fails to specify in his motiom feconsideration what facts, if any, that he
believes the Court misstateditse December 7th opinion. Irstd, Demus generally cites to
the Court’s entire four-and-a-hadage statement of the fac{ecord No. 44-1, p. 3] Demus
seems primarily concerned withe Court’s citations to theecord rather than the actual
substance of the opinion. But such technardlques fall far short of establishing a “clear
error of law,” and the Court declines to dedeevery sentence in its factual findings without
more input from Dmus. And the time has tpassed for that input.

Demus specifically accuseéle Court of adopting Nationde’s description of the
Retail Installment Contractnd Security Agreement (“Installment Contract”) for Demus’
truck. [Record No. 44-1, p. 4] FBDemus to obtain a salvage tjtidl liens against the vehicle
had to be releasedSee601 K.A.R. 9:200(2)(4). Autcdelect of Lexington, LLC (“Auto
Select”), who sold the truck @emus, claimed to hold a lien oretliehicle. Demus represents

that he fully paid for the truck before the atmmt, and Auto Select’s claim was fraudulent.

But Demus did not make Auto [Bet a party to this action. Instead, he contends that
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Nationwide violated the UCSPA by satisfyimguto Select's alleged lien without first
investigating Demus’ fraud claim.

While the UCSPA obligates sarers to promptly invéigate and pay claims, the
Supreme Court of Kentucky &afound that it does not regei insurers “to assume
responsibility to investigate the amounttbé claimant’s loss for the claimantWittmer v.
Jones 864 S.W.2d 885, 892 (Ky. 1993)in light of that principle, the Court held in its
December 7th opinion that the UCSPA also does not obligate an insurer to investigate a third
party’s lien on a claimant’s vehicle. ¢Bord No. 42, pp. 13-14] The undersigned then
observed that, “[e]Jven if Nationwide would & investigated and gained access to the
evidence Demus now cites, thegpise amount of the lien mightlshave remained uncertain.”
Id. at 14. The Court explainetthat Demus’ fraud allegationsonflicted with the Retalil
Purchase Agreement and Installment Contract provided by Auto SeétectDemus now
accuses the Court of construingsle documents as true. [Recbial 44-1, p. 4] The opinion
plainly undermines this allegation. The Causdrely discussed the daments for the purpose
of showing that had Nationwide investigated, Demus suggested, Auto Select would have
likely provided the same documentation. Aattipoint, Nationwide would have been faced
with the difficult task of weighing conflictingvidence and then essentially arbitrating a lien
dispute between two non-customers. Nothmthe UCSPA required Nationwide to a referee
a debate about a transaction to which it wasanparty, between individuals that it does not
insure.

In his motion for reconsidetian, Demus also attempts te-litigate his claim that
Naitonwide violated the UCSPA by failing togonptly effectuate a sdement. [Record No.

44-1, pp. 4-5] Like in his response to thetimo for summary judgmenDemus again argues
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that Nationwide should not have satisfied liba without specifically negotiating the release
of the lien as a condition of Aut®elect receiving the checkd. at 5. SeeRecord No. 35, pp.
7-8. Demus also argues for the second timaé Nationwide should not have made the check
to Auto Select directlyld. SeeRecord No. 35, pp. 5-7. Theo(Qrt expressly addressed both
of those issues in its Decertb/th opinion. [Recordlo. 42, pp. 12-13 (“[Demus] states that
Nationwide’s records do not support the amourthefcheck or Nationwide’s issuance of the
check solely to Auto Select. . . . Demus diads fault with Nationwide’s failure to secure
the lien’s release in writing. . .However, the plaintiff fails taite to any authority that would
convert these factual contentions to legal cldirtiaternal citations tdhe record omitted))]
Simply raising the same arguments without mswdence or legal authority to support them is
insufficient for relief under Rule 59(eseeThomas & Betts Corp. v. Hosea Project Movers,
LLC, No. 02-2953 MA/A, 2005 WL 2777012, *1 (W.Denn. Oct. 24, 2005) (“The Rule 59(e)
motion may not be used to relitigate old mattersto raise arguments, or present evidence
that could have been raised priothe entry of the judgment.”).

Additionally, Demus contends that the Caampermissibly inferredhat he declined a
rental car from a notation in theagins log stating that he did not utilize a rental car. [Record
No. 44-1, p. 5] According to the plaintiff,tlhe inference of an &r and refusal from the
claims log is completely unsupportableld. The undersigned disagrees. The cited claims
log notation supports that inference, andrds has not presented any evidence or sworn
statements to the contrary. Regardless, tBiseisby itself, is not substantive to the Court’s
summary judgment decision. &hCourt merely discussed tloption of a rental car in
analyzing Demus’ loss of useagin. Kentucky law provides falamages for loss of use of a

motor vehicle as an element opeoperty damage liability claimSeeK.R.S. § 304.39-115.
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However, the statute limits such damages to “reasonable and necessary expenses for the time
necessary to repair orpglace the motor vehicle.'ld. All of Demus’ claims for loss of use
involved lost income or expenses for gasolire.its December 7th opinion, the Court held
that, “the statute provides for re@y of ‘expenses,’ not lost inaee or lost time. The statute’s
reasonable and necessary requirementuppEses reimbursement for some kind of
replacement transportation like bus fees or the& ob a rental vehicle. No such expense
appears on Demus’ list.” [ReabNo. 42, p. 23] Demus hasill not alleged any expenses
that are appropriate feeimbursement under theslo of use statuteThus, the Court will not
alter its judgment on that issue.

Finally, Demus again argues thattidawide’'s Best Practes Manual and other
discovery yet to be producdy Nationwide was necessary tastiCourt’s disposition of the
summary judgmeninotion. [Record No. 44-1, pp. 6-7DPemus claims that Nationwide’s
internal policies are “evidentlynaterial” to his allegationshat Nationwide violated the
UCSPA by failing to adopt and implement reasonable standatdat 6. He also alleges that
they are relevant to his claims that Natiotis settlement practicegse unreasonabléd. In
the opinion granting summary judgment, the Court reje@echus’ request for further
discovery because he did r@xplain the reason more discayegwas] needed and what
material facts he . . . hopes further disagweill produce.” [Record No. 42, p. 25 (citing
Cacevic v. City of Hazel Park26 F.3d 483, 488 (6th Ci2000)] Moreover, the Court
observed in a footnote that, “Nationwide’s jgels are not necessary for the disposition of the

defendant’'s motion.” [RecorddN 42, p. 18 n.3] Before the Court issued its opinion but after



the parties had fully briefed the summarylgment issue, Nationwide produced its Best
Practices Manual, one of the documedésnus had requested. [Record No149]

In his motion for reconsidation, Demus alleges th&tationwide violated several
provisions of its Best Practices Manual. [BetNo. 44-1, pp. 5 n.5, 7] However, an insurer’s
violation of its own internal policies is not, by itself, actionaldaduct under the UCSPA or
any other law. As for Demuslaim that Nationwide’s settheent conduct was unreasonable,
Nationwide’s conduct speaks for itself. The Gdwas considered all @emus’ complaints
about Nationwide’s conduct, has construed thom@plaints in a light most favorable to
Demus, and still found that Nationwidet®nduct was not unreasds@ or outrageous.
Nationwide’s internal policies do not set thenstard for reasonableness. That is a factual
guestion, and in this case, Demus did not demonstrate that the question was genuinely in
dispute such that his clairhauld be decided by a jury.

Regarding Demus’ claim that Nationwidedléa to adopt and implement reasonable
standards, Demus has still not explained wingulpatory evidencéne believes further
discovery might produce. He lgnstates that “guidelines about the calculation of damage
percentages and whether and why a vehicle teabe salvaged ewm though its damage
percentage did not meet a statutory threshold could answer wiNdlienwide routinely
miscalculated damage percentages . . . ."ecffRd No. 44-1, p. 6] However, as discussed
above, incorrectly evaluating aagin does not give rise tocause of action under the UCSPA.
The UCSPA only requires that insuréim/e reasonabktandards for theromptinvestigation

of claims. SeeK.R.S. § 304.12-230(3). Demus admits that the Best Practices Manual

1 This is currently under seal.



“repeatedly emphasizes that o settlement steps should be ‘completed timely’ and properly
documented.” Id. at 7. In short, further discoveryas only revealed evidence that is
unfavorable to Demus’ case, and he has failedlége how further discovery might strengthen
his case to the point of preing summary judgent.

Accordingly, it is herebyORDERED that Plaintiff Barry Demus’ motion for
reconsideration under Rule 59(e) of the FedRrdés of Civil Procedure [Record No. 44] is
DENIED.

This 10" day of June, 2016.

Signed By:
- Danny C. Reeves DC,Q
United States District Judge




