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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

EILEEN LATHAM, )
)
Plaintiff, ) Civil Action No. 5: 15-141-DCR
)
V. )
)
THE LINCOLN NATIONAL LIFE ) MEMORANDUM OPINION
INSURANCE COMPANY, ) AND ORDER
)
Defendant. )
**kk *k% *k%k *k%k

This matter is pending fazonsideration of Plaintiff BE2en Latham’s motion for an
order regarding whether this action is gowa by the Employee Retirement Income
Security Act (“ERISA”). 29 U.S.C. 88 1002t seq [Record No. 19] Latham claims that
removal under 28 U.S.C. § 1441(a) is improperfasas it is premised on the existence of a
federal question. 28 U.S.C. § 133[Record No. 19-1, p. 4] $pifically, she argues that the
long-term disability benefits she received from the defendant are not governed by ERISA.
[Id.] Defendant Lincoln National Life Insunae Company (“Lincal”) contends that
removal is proper because the benefits formt paa larger “Plan’governed by ERISA.
[Record No. 20] Fothe reasons outlined below, the Court concludes that ERISA governs
Latham’s claims regardinghg-term disability benefits.

l.

While employed at Nurses Registry andntoHealth Care (“Nurses Registry”) in

Fayette County, Kentucky, Eileen Latham edecto become insured under a long-term

disability insurance (“LTD”) policy with The.incoln National Life Insurance Company.
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[Record No. 1-1, p. 5] Lincalprovided a LTD policy, among leér insurance policies, to
employees of Nurses Registry.ld.f] Record No. 20-2, p. 6, “Application for Group
Insurance”] The plaintiff alleges that shecame disabled under thertes of the LTD policy

in July of 2012. [Record No. 1-1, p. 8Pn January 18, 2013, the defendant approved her
claim for partial LTD benefitgffective October 8, 20121d[]

In September 2012, Lathamdaene employed part-timepwsistent with her partial
disability benefits. [Record®N 19-1, p. 1] However, bletter dated May 1, 2014, Lincoln
informed her that she was nonger eligible to continugeceiving LTD benefits beyond
October 8, 2014. [Record No. 1-1, p. 6] tham subsequently appealed, and Lincoln
affirmed its earlier decision by letter dated July 12, 201ld.] [The plaintiff then filed a
second-level appeal. By lettdated December 2014, the defendant again affirmed its
prior determination. I§l.]

Having exhausted her administrative reimes, Latham filed suit against Lincoln in
the Fayette Circuit Court on April 21, 2015, atisg breach of contract and negligence
claims. [Record No. 1-1, pg, 7] On May 19, 2015, Lincolfiled a Notice of Removal,
alleging both diversity and federal-question jurisdicfio28 U.S.C. 88 1331, 1332, 1441,
1446. [Record No. 1, p. 1] Spkeally, Lincoln asserted thdtatham’s LTD policy is part
of an employee welfare hefit plan governed by ERISA. 29 U.S.C. 88 10fllseq

On July 16, 2015, this Court directed thetigas to submit briefs addressing whether

ERISA governs the claims asssttbyLatham. [Record No. L7In support of her motion,

1 Even if there were no federal questions presemeémnoval would still be proper because there is
complete diversity among the parties and the matteoiiroversy exceeds $75,0@Xclusive of interest
and costs. 28 U.S.C. § 1332. [Record No. 1, p. 4]
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Latham contends that disabilibenefits fall within ERISA’s “saf harbor” as set forth in 29
C.F.R. 8§ 2510.3-1(j). [Record No. 19-1, p. 5] eShbrther asserts that LTD coverage is not
part of a “plan” that is “establishext maintained” by Nurses Registryld] pp. 13, 15] In
response, Lincoln claims that the benefits fallsald¢ the safe harbond that they form part
of an ERISA plan established and maintained by Nurses Registry. [Record No. 20, pp. 4, 14,
15]

Il.

Under 28 U.S.C. § 1441(a), a defendargty remove any civil action brought in a
state court if the district court would have orgijurisdiction. District courts have original
jurisdiction of all civil actions arising underghConstitution, laws, or treaties of the United
States. 28 U.S.C. § 1331. Femoval premised on federalgtion jurisdiction, the burden
is on the party seeking removalong v. Bando Mfg. of Am., In201 F.3d 754, 757 (6th
Cir. 2000).

This Court undertakes a three-step inquirgetermining whether ERISA governs an
employee welfare benefit plan. First, ippies the “safe harbor regulations” of the
Department of LaborThompson v. Am. Hiee Assurance Co5 F.3d 429, 43485 (6th Cir.
1996) (referring to 29 C.F.R. 3510.3-1(j)). Next, the coudetermines whether a “plan”
exists. Id. at 435. Third, it asks whether the emplo$established or maintained” the plan
with the intent of providing benefits to its employeesd. As described below, Latham’s
LTD policy does not fall within the exemptionfFurther, Nurses Registry established and

maintained a plan witthe intent of providing benefits to its employees.



A. Safe Harbor

Under 29 C.F.R. 8 2510.3-1(j), insurangegrams do not qualify as “employee
welfare benefit plans” subject to ERISA all of the following citeria are met: (i) the
employer makes no contributions to the pesgr (2) participation in the program is
completely voluntary for employsg(3) the employer does nemdorse the pragm; and (4)
the employer receives no consiaigon in connection with therogram, excluding reasonable
compensation for adminrattive services.Fugarino v. Hartford Life & Accident Ins. Co.
969 F.2d 178, 183 (6th Cir. 1992) (A programedempted from ERISA only if all four
criteria are met.).

Latham claims that Lincoln has not shotlat the long-term disability benefits she
received fall out of the exegmtion set forth in 29 C.F.R. 8510.3-1(j). [Record 19-1, pp.
5-13] Lincoln, on the other handpmtends that the safe harbor does not apply to Latham’s
benefits for two reasons. [Record No. 20, p.Hist, it asserts that Nurses Registry made
contributions to the overall “Plargoverning Latham’s LTD benefitsid[, pp. 5-9] Second,
it argues that Nurses Registry “endorsed” thenpbf which the LTD benefits were a part.
[Id., pp. 9-14] Lincoln concedes that the other tWaators (i.e., that eployees participated
voluntarily in the program and that NursesgRR&y received no meaningful compensation)

are not applicable to Latham’s casé.,[p. 13]



1. Contributions

A benefits plan falls within the protectis of the safe harbor only if the employer
makes no contributions to the plan. 29 C.BR510.3-1(j)(1). Latharaolaims that, because
Nurses Registry made no contributions ty amployee’s LTD benefits plan, her claim
meets the first criterion of the safe harb@iRecord No. 21, p. 3] Lincoln, however, asserts
that because Nurses Registry paid the premifor all registered employees’ basic group
life insurance, it madeontributions to the overall “Pia@” [Record No. 20, p. 6] The
ultimate issue is whether the LTD policy severable from the logér insurance policies
offered by Nurses Registry to its employees.

“Employersmay establishERISA plans very easily.”Libbey-Owens v. Blue Cross
and Blue Shield Mut. of Ohi®82 F.2d 1031, 1034 (6th Cir. 1993) (citimg| Res., Inc. v.
New York Life Ins. Cp950 F.2d 294, 297 (6th Cir921). “[E]Jmployeewelfare benefit
plans may be created through there purchase of a group leansurance policy when the
owner does not retain contradministrative power, aiesponsibility for benefits.”ld. The
Sixth Circuit has dealt very little with ¢h“contribution” criterion. However, iklelfman v.
GE Group Life Assurance Gdhe court found that an employfiled this criterion when it
contributed to some employees’ LTD beneéited not others’. 573 F.3d 383, 391 (6th Cir.
2009). Looking to the underlying policy objectives of ERISA, the court reasoned that
allowing ERISA to apply to only some empkss under the plan would create disparate

governance schemés. Id. at 390.

2 The court also noted that, contrary to Lathaassertion, the first criterion is not viewed from the
employee’s perspectived. at 391. [Record No. 21, p. 3]
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District courts within this circuit have appliételfmans reasoning. For example, in
Fitgerald v. Cont’l Assurance Cahe court stated that it cauhot “ignore the contributions
made by [the employer] simply because thdipo of the Policy under which Plaintiff seeks
payment was contributory?.” No. 5:07-413, 2008 WL 5427635, at *4 (E.D. Ky. Dec. 30,
2008). InFitzgerald the employer made contributions Basic Life, Accidental Death &
Dismemberment (“AD&D”), and Retiree Life poyns of its policy, but employees were
responsible for paying the premiumsr fdependent life insurance coveragéd. at *1.
Looking to other circuits, the court stated thahen determining whieér a benefit plan is
subject to ERISA, its various aspe “ought not to be unbundledl|d. at *4.

Similarly, in Pemberton v. Reliance Std. Life Ins. Qbe district court found that
“[clomponent policies of an ovall benefits plan cannot bersidered independent of the
plan for ‘safe harbor analysis purposes.”0.N)8-86-JBC, 2008 WL 4498811, at *3 (E.D.
Ky. Sept. 30, 2008) (citingaylor v. John Hancock Mut. Life Ins. €412 F.3d 460, 463
(10th Cir. 1997)Postma v. Paul Revere Life Ins. C823 F.3d 533, 538 (7th Cir. 2000);
Glass v. United of Omaha Life Ins. C83 F.3d 1341, 1345 {th Cir. 1994)). Pemberton
closely resembles the present case, as the emplopembertordid not pay any premiums
for the LTD coverage but subsidizether benefits in its planld. The court did not sever
the LTD coverage from the renmaier of the plan in its analysis. Thus, it held that the first

prong of the safe harbtest was not metld.

3 By “contributory,” the court meant that the policy was one to whiaployeesnot employers,
contributed. 1d. at *1.
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Other circuits have construed the “no contribution” requirement consistently with the
Sixth Circuit’'s interpretation. For example, @aylor, the Seventh Circuit held that an
employer contributed to a plan where it ptnd premiums for the nmaatory AD&D policies
but not for the optional policies, such as thaipiff’'s disability paclkage. 112 F.3d at 463.
Similarly, in Gross v. Sun Life Assurance Co. of Canatla First Circuit concluded that the
non-contribution requirement wanot met when the employeontributed to the life and
AD&D policies but not to the plaintiff's LTD dcy. 734 F.3d 1, 10 (1<€ir. 2013). Also,
in Smith v. Jefferson Pilot Life Ins. Cahe Eleventh Circuifound that an employer
contributed to a plan where it paid the mprems for life aad medical insurance while the
employee paid the premiumg fihe dependent coverage. 14 F.3d 562, 568 (11th Cir. 1994).

Here, Lincoln argues that the LTD benetistham received caot be severed from
the other insurance policies offered by Nursegi®ey to its employees. [Record No. 20, p.
6] However, Latham contendbat severance is propefRecord No. 21, p. 8] Lincoln’s
position is more consistent with applicaldathorities. The Sixth Circuit focuses on the
underlying policy objectives of ERISA immssessing the “no corirition” criterion. Helfman
v. GE Group Life Assurance C&73 F.3d 383, 39®1 (6th Cir. 2009). Whilédelfmanis
distinguishable from Latham’'sase because the employerHelfmancontributed to some
employees’ packages within tkeameLTD plan, its reasoning is instructive. “The purpose
of ERISA preemption was to avoid conflictifigderal and state regulation and to create a
nationally uniform administration ofemployee benefit plans.” Id. at 390 (citing
Penny/Ohlmann/Nieman, Inc. Miami Valley Pension Corp399 F.3d 692, 698 (6th Cir.

2005)). In particular, the plaintiff inlelffmanadvocated for a “hybridpproach,” where his
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case would be governed by ERISA while otheeses would not. But the court declined to
take that approach, explainingathit would lead to an “anomaly that the same plan will be
controlled by discrete regimesld. (internal quotation omitted)Further, the Sixth Circuit’s
liberal approach to findg ERISA-governed plans ihkibbey-Owensand International
Resourceaffirms Helfmaris policy-based reasonind.ibbey-Owens v. Blue Cross and Blue
Shield Mut. of Ohip982 F.2d 1031, 1034 {6 Cir. 1993);Int'l Resources, Inc. v. New York
Life Ins. Co, 950 F.2d 294, 297 (6th Cir. 1991).

In reaching this determination, the Court follows other district courts within this
circuit. Pembertonis directly on point, as that couidund the safe harbor did not apply
where the employer subsidizetany benefits of an overallgi, while the employees paid
the premiums for the LTD coverage.oN08-86-JBC, 2008 WL 4498811, at *3 (E.D. Ky.
Sept. 30, 2008). Furthdfjtzgeraldresembles the present case but is not directly on point,
as the non-subsidized benefits in that caseevdependent care benefits, rather than LTD
benefits. M. 5:07-413, 2008 WL 5427635, dt (Dec. 30, 2008). Someourts have found
that dependent care coverageadditional coverage of theame kindas life insurance,
meaning it cannot be viewed segizly from life insuranceyhile LTD benefits constitute a
different kind of coverageSee, e.gMetoyer v. Am. Intern. Life Assurance Co. of New ,York
296 F. Supp. 2d 745, 750 (S.D. Tex. 200Bhis Court acts consistently wiembertorand
the Sixth Circuit generally in rejectirigat approach. 2008/L 5427635, at *4.

Considering the policies outlined Helfman the Court finds that the LTD benefits
Latham received cannot be severed from Hasic group life insurance policy. Nurses
Registry funded the basic group life insurapoécy -- the policy in which employees would
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most likely enroll -- for all registering employeeffkecord No. 20-2, p. 8] It then offered an
optional LTD policy from thesameinsurer? [Id.] Further, it applied for this coverage on the
same form as the basic grolifie coverage, and all the paes shared a Group ID.Id[, pp.

6, 8] In addition, the group contact from NessRegistry for all policies was the same
person, and negotiations for the differentiges appear in the same documend., [p. 8,
“RGO Initiator Checklist”] If this Court we to sever the Lincoln LTD policy from the
basic group life insurance pojicit would subject employees thiffering legal regimes for
their policies from thesameinsurer under coverage negotiated bysameemployer during

a single period. Based upon the policy objectives outlinetH@ifman Libbey-Owensand
International Resourceshe Court declines to do so.

In refusing to sever the LTD policy, thio@t also follows the approaches outlined in
the Seventh, Tenth, and Eleventh Circui@aylor v. John Hancock Mut. Life Ins. C412
F.3d 460, 463 (10th Cir. 1997kross v. Sun Life $surance Co. of Canad&34 F.3d 1, 10
(1st Cir. 2013);Smith v. Jefferson Pilot Life Ins. Ctt4 F.3d 562, 568 (11th Cir. 1994).
While Smithinvolves dependent care benefits, whimay be linked more closely with life
insurance benefits than an LTD pl&uaylor andGrossclosely resemble Latham’s case. In
both, the courts held that severance was pptapriate where the engyler contributed to

life and AD&D packages, but not to disabilppackages, under the sameneral plan. 112

4 See, e.g.Gonzales v. Unum Life Ins. CdNo. 09cv468BTM, 2009 WL 3226519, at-% (S.D.
Cali. Oct. 2, 2009) (explaining how ERISA only ex@s “separately administered” disability plans
maintained to comply with state disability benefits laws) (cifigw v. Delta Airlines, Inc463 U.S. 85,
107 (1983));see also Estate of Thomson v. Zurich Am. Ins, o. CV11-9110-PCT-JAT, 2012 WL
5031738, at *4 (requiring defendant to offer evidetttat insurance benefits were offered as a single
unit).
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F.3d at 463; 734 F.3d at 10. Because this Cinats it improper to sever the LTD policy
from the other policies offered byurses Registry to its engylees, Latham cannot meet the
“no contribution” requirement of the safe harbdrherefore, Latham’s claims regarding the
LTD policy do not qualify for the exemption.

2. Endorsement

Additionally, the LTD benefits do not quBlifor the exemption because Lincoln has
shown that Nurses Registry “endorsed” theDLpolicy. A benefit plan may only fall within
the safe harbor if the employer does not eseldt. Under 29 C.F.R. 8 2510-3(j)(3), the sole
functions of the employer mugte to permit the insurer tpublicize the program and to
collect premiums through payradeductions, remitting them tthe insurer. “Where the
employer ‘offends the ideal of employer nelityhas a result of its level of involvement,
ERISA is properly invoked."Thompson v. Am. Home Assurance, ©6.F.3d 429, 436 (6th
Cir. 1996) (quotinglohnson v. Watts Regulator C63 F.3d 1129, 1133 (1st Cir. 1995)).
The defendant must make a factual showafigsubstantial employer involvement in the
creationor administration of the planid. (emphasis added).

Five factors appear imThompsonfor this endorsement alysis: (i) the role the
employer plays in determining eligibility and in negotiating thegydierms; (ii) whether the
employer is named as tipdan administrator; (iiifhe existence of a plafescription given to
the employee that refers to ERISA; (iv) madésisuggesting to employees that the employer
endorses the plan; and (v) the employgrarticipation in claim processingBooth v. Life
Ins. Co. of N. AmNo. 3:05cv-526-S, 2006 WL 33068462 (W.D. Ky. Nov. 9, 2006). In

assessing these factothe court should place emphasistbhe employee’s point of view.
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Thompson95 F.3d at 437. However, this does nman that a “specific employee has to
know that a plan is goweed by ERISA . . . . [lJt meanthat if a reasonable person in
possession of the facts would bdeato discern that a plan exidtehen that plan is possibly
(dependent on the other fact) an ERISA plan.”Nicholas v. Std. Ins. Co48 F. App’x 557,
564 (6th Cir. 2002) (rejecting plaintiff's contention that plan was not an ERISA plan as
applied to him because he did not receiveopy of the summary pladescription). In
Nicholas the court found endorsement whe(&) the employer determined employee
eligibility and policy terms; (2) the employ&ras named the plan administrator; and (3) a
summary plan descrigin referenced ERISAId. Therefore, a cotimay find endorsement
where only these three facs are present.
a. Eligibility and Negotiation

“Where an employer pis an active role in eitheéetermining which employees will
be eligible for coverage or in negotiating thente of the policy . . . the extent of employer
involvement is inconsistent with ‘employer neutrality’ . . .THompson95 F.3d at 436. In
Nicholas the court emphasized timportance of the employerisvolvement in determining
which employees were eligiblerfooverage and the extent otthucoverage. 48 F. App’x at
563. For instance, the employer’s directorhoiman services, Jimhomaw, met regularly
with the insurance brokerld. Tomaw adjusted the bertepayment on the LTD plan at
issue and restricted the LTD to salaried employdds.Thus, the court concluded that the
employer “did not act neutrally in the creatioh the plan, nor in the selection of plan

contents.”|d. at 562.
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Latham’s case closely resemblN&holaswith respect to the f§t factor set out in
Thomas Nurses Registry selected the termsmferage (e.g., basic, voluntary), the amounts
of coverage, and eligibility requirements (mmum hours worked, eployee effective date,
waiting periodsf. [Record No. 20-2, p. 3, Daly Pk T5; p. 6, Application; p. 9,
“Administration of Your Policy;” p. 19, “Voluntar Long Term DisabilitySchedule] Nurses
Registry also negotiated for open enrollmerjRecord No. 20-2, pp. 612] Further, it
bargained so that Lincoln would take ovlee inforce amounts from prior insurerdd.| p.
23, “e-mail from Webster to Swest’] Moreover, Nurses Regfry had Lincoln grandfather
two employees whose amounts were over Guaranteed Issue dollar amounkd., [p. 8,
RGO Initiator Checklist; p. 23, “e-mail”] From ithdescription, Nurses Registry did not
“simply allow insurers to advertise a range pe-determined plan® [its] employees.”
Nicholas 48 F. App’x at 563compare with Tinsley v. Conn. Gen. Life Ins.,G@d4 F. Supp.
2d 637, 644 (finding that defendant failed to presany evidence of employer negotiations
with the insurer). Thus, this factor weighs heauilyavor of a finding oendorsement.

b. Named Administrator

“[W]here the employer is maed as the plan administrat@ finding of endorsement
may be appropriate.”Thompson v. Am. Home Assurance, ®d. F.3d 429, 436 (6th Cir.
1996). But an employer can bheplan administrator “in namenly and still satisfy the four

requirements of the safe ar regulation . . .” Stuart v. Unum Life Ins. Co. of An217

5 Though Latham states that “[t]halleged negotiations do not constitute any form of
endorsement,” she does not deny that Nurses Registigrmined some of the eligibility factors or that it
negotiated some of the terms witmtoln. [Record No. 21, p. 12r(ghasis added)] She merely points
out that Lincoln also determined some aspects of eligibility. [Record No. 19-1, p. 9]
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F.3d 1145, 1153 (9th Cir. 2000). Under 2%IC. § 1002-16(A)(i), if a plan does not

designate an “administrator,plan sponsor” may be viewed &g administrator.

Daniel Baughn, a Nurses Rstgy employee, is named #w “Administrator” for at
least one of the policies N@s Registry negotiated with Lincoln, though he is not
specifically listed as the administrator of Latham’s LTD policy. [Record No. 20-2, p. 9]
Here, the listing of Baughn as a plan admmaisir does not weiglstrongly in favor of
endorsement because Latham waubd have seen the Applicatiolailey v. Minn. Life Ins.
Co, No. 07-196-JBC, 2009 WL0OB701, at *5 (E.D. Ky. Marct24, 2009). However, the
Summary of Benefits receiveby Latham states thatehLTD policy is “sponsored by”
Nurses Registry. [Record No. 19-5, p. 2] Untlle regulations, this could give a reasonable
employee an indication that Nurses Registry is the administrator of the policy. 29 U.S.C. §
1002-16(A)(ii). On the other hdnbecause Lincoln was the aaitelaims administrator for
the LTD policy, the reasonable employee vibuwliew the term “sponsored by” as a
designation for Nurses Registry “in name onl\Bailey, 2009 WL 803701, at *5. [Record
No. 19-8, pp. 1612, “Claims Procedures”] Thus, thiactor does not weigh in favor of
endorsement.

C. Plan Description with Reference to ERISA

“[W]here the employer provides summary plan descriptionahspecifically refers to
ERISA” to an employee, that employee “istidad to presume that the employer’s actions
indicate involvement sufficient to bringdtplan within the ERISA framework. Thompson
v. Am. Home Assurance C85 F.3d 429, 437 (6th Cir. 1996). Nicholas the existence of

a summary plan unequivocally stating tkta LTD plan was governed by ERISA weighed
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heavily in favor of the cotis finding of endorsementNicholas v. Std. Ins. Co48 F. App’x
557, 564 (6th Cir. 2002).

In Latham’s case, the LTD policy provides,

Claims Subject to ERISA (Employee Retirement tome Security Act of

1974). Before bringing aivil legal action under # federal labor law known

as ERISA, an employee benefit plan participant must exhaust available

administrative remedies. Under thislicy, the Insured Eptoyee must first

seek two administrative reviews of thdverse claim decision, in accord with

this provision. If an ERISA claimant brings legal action under Section 502(a)

of ERISA after the required reviewsgtinthe Company will waive any right to

assert that he or she failed to exhaust administrative remedies.

[Record No. 19-8, p. 12]

Latham was aware of this provision, ag slemanded copies pfan documents from
Lincoln under section 502(c) of ERISA. This factor weighs heavily in favor of
endorsement, as it would lead a reasonablpl@mee to concludéhat ERISA governs the
specific LTD policy. Nicholas 48 F. App’x at 564.

d. Materials Provided to Employee

Endorsement may be found where an emplpyevides materials to employees that
suggest its involvement in setting the terms colverage or in administering claims.
Insurance policies bearing the employer’s lage particularly comglling in suggesting
employer involvement. Thomas 95 F.3d at 437. Lathamledes that, because Nurses

Registry’s logo does not appear on the LTDiqy Enroliment Form for Group Insurance,

Certificate of Coverage, and Surary of Benefits, this factor vighs in her favor. [Record

6 Latham argues that the Court should view her request for doamenpleading in the
alternative, rather than as a concessi@at ERISA governs. [Record No. 21, pp—12] Because the
Court only uses Latham’s demand for documentdetoonstrate her knowledge of the ERISA provision,
it need not address this argument.
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No. 19-1, pp. 1412] Lincoln responds that identifying Nurses Registry as the
“policyholder” on the LTD polig and as the “sponsor” on tis&immary of Benefits suggest
endorsement. [Record Nos. 22, p. 8,9-10, p. 15; 19-5, p. 2]

While the Court does not find this factorstrongly suggest endorsement, it does find
that the factor weighs in v¥ar of Lincoln. A reasonablemployee, in looking to the LTD
policy, correspondence with Lincoln, and SummafyBenefits, could find that Nurses
Registry offended the ideaf employer neutrality See, e.gPemberton v. Reliance Std. Life
Ins. Co, No. 08-86-JBC, 2008 WL 4498811, at *6.[E Ky. Sept. 30, 2008) (while
employer’s logo did not appear on the LTD policy documents, ennalliméormation and
other forms for the Plan suggested endorsemietite LTD coverage)[Record Nos. 19-10,

p. 15; 20-2, pp. 234; 19-5, p. 2]
e. Participation in Claim Processing

Lincoln concedes that Nurses Registrgd no involvement in administering LTD
benefits. [Record No. 20, p. 13] Thus, tfastor clearly weighs in favor of LathanSee
Pemberton2008 WL 4498811, at *6.

After analyzing the five factors set out fthompsonthe Court finds that Nurses
Registry endorsed the LTD policyrthompson v. Am. Home Assurance, ©6.F.3d 429 (6th
Cir. 1996). Controlling precedemolds that where an emplely (i) determines coverage
eligibility; (ii) negotiates terms of the policy; (iii) is named the plan administrator; and (iv)

provides a summary plan degtion referencing ERISA, theafe harbor does not apply.

7 In its first brief, Lincoln stated it “did ndtave any evidence to present relevant to the Court’s
inquiry on the fourth factor,” however, some of the evidence it presented for the other factors is relevant
for the Court’s analysis of the fatrfactor. [Record No. 20, p. 13]
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Nicholas v. Std. Ins. Co48 F. App’x 557, 564 (6th Ci002). While this case may be
weaker tharNicholasregarding the name of the “Pladministrator,” it is stronger than
Nicholason the fourth factor, as some mategigkovided to Latham suggest endorserfient.
Finding that Latham’s policy falls out of the sdd@bor provision, the Court now turns to the
guestion of whether Nurses Registry bithed or maintained an ERISA plan.

B. Existence of a “Plan”

An ERISA plan exists iffrom the surrounding circumstances a reasonable person
could ascertain the intended benefits, benefesarsource of finameg, and procedures for
receiving benefits.”Int'l Resources, Inc. v. New York Life Ins. G50 F.2d 294, 297 (6th
Cir.1991) (citingDonovan v. Dillingham688 F.2d 1367, 1373 (11th Cir.1982)). The Court
reviews the plan as a whole to see if a “plan” exiftemberton2008 WL 4498811, at *6.
Latham asserts that her case does fitowvithin the framework set out itnternational
Resourcedecause Latham, rather thaar employer, opted intine LTD plan and paid the
premiums herseff. [Record No. 19-1, p. 14] But Linaolargues that a reasonable person

could ascertain all four factors set outnternational Resources[Record No. 22, p. 11]

8 In that sense, this case resemBlesibertonwhere the district court found endorsement based on
strong showings of the first and fourth prongemberton2008 WL 4498811, at *5%.

9 Latham essentially makes the argument that was succesBfiley v. Minn. Life Ins. CoNo.
07-196-JBC, 2009 WL 803701, at *7 (E.D. Ky. March 24, 2009)Bdiley, the district court reasoned

that because the employer linternational Resourceshose and funded a plan for all employees, a
reasonable employee would more easily aatkelthat it advertised an ERISA plaild. The court stated

that a reasonable employee would not conclude, on the other hand, that the emailey advertised

the policy at issue.ld. As this Court finds the reasoning Bailey to be more applicable to the
“endorsement” prong in the “safe harbor” analysis, it rejects that approach. Contrary to Latham’s
assertion, the determination of whether a “plan” exists instead focuses avuttie ability to ascertain

the intended benefits, beneficiaries, source wéarfcing, and procedurder receiving benefits. Int'l
Resources, Inc. v. New York Life Ins.,@&0 F.2d 294, 297 (6th Cir.1991).
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Regarding the first factor (i.e., interdlebenefits), the Voluntary Long Term
Disability Schedule and the Bumary of Benefits providéhe maximum manthly benefit
percentage an employee magawe, as well as the maximubenefit periods for different
age groups. [Record Nos. 19-5, pp-3220-2, pp. 1920] For the second factor, the
Summary of Benefits defines tlokass of beneficiaries as &lull-time employees” working
at least 30 hours per week. €édrd No. 19-5, p. 2] Regarditige third factor, a reasonable
person could determine that funding waseviled through a combation of employer and
employee contributionsPemberton2008 WL 4498811, &b6. [Record No. 20-2, p. 8] And
with respect to the fourth factor, the proasss for receiving benéé are outlined in the
“Claims Procedures.” [Record No. 20-3, pp—29] Because a reasable person could
ascertain the intended benefits, the class aet@aries, the source of financing, and the
procedures for the LTD plan, an ERISA plan exiskee, e.g.Carter v. Guardian Life Ins.
Co. of Am.No. 11-3-ART, 2011 WL 1884625, ¥ (E.D. Ky. May 18, 2011).

C. Actions to “Establish or Maintain” the Plan

Finally, the defendant must prove thaé tamployer “established or maintained the
plan with the intent of providing benefits to its employeesThompson v. Am. Home
Assurance C.95 F.3d 429, 435 (6th Cir. 1996) (oigi 29 U.S.C. § 1002(1)). “Employers
may establish ERISA plans very easily\.ibbey-Owens v. Blue Cross and Blue Shield Mut.
of Ohig 982 F.2d 1031, 1034 (6th Cir. 1993). In fact, they may do so by merely purchasing

group health insurance, even if they do metain control, administrative power, or
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responsibility for benefits.ld. It is not necessary that the employer be involved in plan
administration for it to eshdish and maintain a platf. Carter, 2011 WL 1884625, at *3.

Here, Nurses Registry contracted witincoln to provide LTD benefits to its
employees, negotiating over tterms and conditions of the policy. [Record No. 20-2, p. 8,
RGO Checklist] For instancé,determined eligibilitycriteria and bargaed to grandfather
in two specific employees. Id., pp. 3, 8, 23] Because the statute only requires “some
meaningful degree of participation by the employer in the creatiaadministration of the
plan,” the Court concludes that Nurses Regisstablished and maintained an ERISA plan.
Thompson v. Am. Home Assurance, ©6.F.3d 429, 438 (6th Cir. 1996) (quotidgnsen v.
Cont’l Ins. Co, 940 F.2d 971, 977 (5th Cir. 1991)) (emphasis added).

.

Defendant Lincoln has established thathlaan’s long-term disability policy does not
fall within the safe harbor regulations set out in 29 C.F.R. § 2510.3-1(j) because: (i) Nurses
Registry contributed to the ovdirplan of which the LTD benefitarere a part and (ii) Nurses
Registry endorsed the LTD policy. AdditionglLincoln has shown that a reasonable person
could ascertain the intended benefits, benefesarsources of fundg, and procedures for
receiving benefits of the ERISA “plan.” Andridoln has demonstrated that Nurses Registry
established and maintained the plan at issue.

Since Latham’s LTD policy satisfies the three-pEnbmpsontest, ERISA governs

the plaintiff's claims asserted under thatipo Therefore, removabased on the existence

10 The Sixth Circuit rejected the Fifth Circuitppmoach advocated by Latham, at least insofar as a
plaintiff alleges that an employer mudministerclaimsin order to establish or maintain a policint'l
Res., Inc. v. New York Life Ins. C850 F.2d 294, 297 (6th Cir. 1991). [Record No. 19-1, p. 15]
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of a federal-question is proper. 28 U.S.C. 88 1441(a), 1331. To the extent that the plaintiff
seeks an order regarding whether this acisogoverned by ERISA [&ord No. 19], that
request iISRANTED.

This 215 day of September, 2015.

Signed By:
§ Danny C. Reeves TCK
United States District Judge
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