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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

DAVID E. LAWSON,
Petitioner, Civil Action No. 5: 15-144-DCR
V.

ROBERT A. MCDONALD, Secretary of
Veterans Affairs,

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N

Respondent.

*k* *k% *kk *k*k

On May 20, 2015, Petitioner David Lawson filegra se Complaint [Record No. 1]
based on Title VII of the Age Discriminah in Employment Ac (“ADEA”). Lawson
attached the final decision of the Departmehieterans Affairs’Office of Employment
Discrimination Complaint Adjudication (“OEDCA”").[Record No. 1-1] In his Complaint,
Lawson states that he “disagee[s] witte thgency’s final decision.” [Record No. 1]
Accordingly, the Court will construe Lawson@Gomplaint as an geal of the OEDCA’s
decision, authorized by 29 C.F.R. § 1614.407.

On May 29, 2015, this Court gieaa Lawson’s motion to proceed forma pauperis
and denied his motion seeking appointmentaidinsel. [Record Nos. 2 and 3] Because

Lawson has been grantéd forma pauperis status in this action, the Court will conduct a

1 This Court has jurisdiction over Lawssnclaims under 42 U.S.C. 88 2000e-16(d) and
2000e-5(f)(3) which together permit litigants gileg age discrimination in federal employment

to bring suit under Title VII of the ADEA in th&nited States district court that sits in the
judicial district “in the State in which the unlaw employment practice ialleged to have been
committed.” Lawson alleges that he was discriminated against on the basis of his age by Camp
Nelson National Cemetery in Nicholasville, Keoky which falls under the jurisdiction of this
Court. [Record No. 1-1]
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preliminary review of his Complaint asqured by 28 U.S.C. § 1915(e)(2)(B). Lawson’s
Complaint meets all three ofdhpreliminary screening requirents. Therefore, the Court
will allow Lawson’s age discrimiation claim to proceed.
l.

Lawson’s Complaint is handwritten and prdne page in length. [Record No. 1]
After the caption stating the casame, the entire Complaint reads,

| am filing [a] civil actionunder Title VII. Afterl have given more than

reasonable time for the Department of Veterans Affairs to resolve my EEOC

complaint, | have concludethat the facts of this case have been corrupted

through numerous sources|,] and it is time for the records to be clarified and

heard in a U.S. District Court.

In reference to EEOC case 2004-0&2884103578[,] | disagree with the

agency'’s final decision. After readitigeir reasons for denying my case, | see
that some facts have been oetttand some have been wrong.

Lawson then signed and dated the Compldidt. Lawson attached to the Complaint
a letter from the OEDCA entitled ransmittal of Final Agencyecision or Order.” [Record
No. 1-1, p. 1] A document entitled “Final AgenbBgcision” is attached to the letteld. at
2-8. The Final Agency Decision states that Lawson filed a “formal EEO complaint” on
September 29, 2014, alleging a violation & DA by Camp Nelsn National Cemetery
(“the cemetery”) in Nicholasville, Kentuckyd. at 2.

Lawson, who is over forty yesof age, worked temporarigt the cemetery as part of
the Compensated Work Therapyogram, an initiative run by éhDepartmenbdf Veterans
Affairs that provides temporary work to veteransd. at 3. Sometime in 2014, after
Lawson’s employment with the cemetery endeelapplied for a diff@mt position there, but

an eighteen-year-old high schogtaduate was selected insteadld. According to the
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agency’s decision, Lawson “belies that he is more qualiflethan [the person selected]
because of the experience he gained in the [cemetey].’Accordingly, Lawson believed
that he was overlooked for the g because of his age. Wwaon also believed that the
person selected had an advantage in the hphoegess because his mother worked as an
administrative assistant at the cemetdnd;.

Finding that the selecting officer had gitemate nondiscriminatory reason for hiring
the person selected instead of Lawsore @EDCA concluded that Lawson “failed to
establish discriminatiomn the basis of age.”ld. at 5-6. The OEDCA indicated that if
Lawson disagreed with the result, he couldegitiie an appeal with the Equal Employment
Opportunity Commission (“EEOC”) or file a ¢ivaction in United States District Court by
naming Robert A. McDonaldSecretary of Veterans Affa, as the defendantld. at 6-7.
Lawson filed a timely civil action in thi€ourt and properly named McDonald as the
respondent. [Recordd\1]

I.

When a district court has grantedforma pauperis status to a civil complainant, 28
U.S.C. § 1915 requires the Court to dismiss thmadf it is frivolous ormalicious, fails to
state a claim upon which reliehay be granted, or seeks maetary relief from defendants
who are immune from such relief. 2838JC. 88 1915(e)(2)(B). Lawson’s Complaint,
viewed together with the attached letter dithl agency decision, is not frivolous or
malicious, does state a claim upon which rehedy be granted, ants not barred by
immunity. Therefore, at this preliminargcreening stage, Lawson’s Complaint avoids

dismissal.



“Pro se complaints are to be held ‘to less sgent standards tha&ormal pleadings
drafted by lawyers,” and should therefore be liberally constru&tifliams v. Curtin, 631
F.3d 380, 383 (6th Cir. 2011) (quotiriartin v. Overton, 391 F.3d 710, 712 (6th Cir.
2004)). See also Erickson v. Pardus, 551 U.S. 89, 94 (2007). Howeverp se litigants are
still required to meet basic pldiag requirements, set forth in the Federal Rules of Civil
Procedure.Wells v. Brown, 891 F.2d 591, 594 (6th Cir. 1989Rule 8(a)(2) of the Federal
Rules of Civil Procedure requires that a complaint contain “a short and plain statement of the
claim showing that the pader is entitled to relief.” To avoid dismissal for failure to state a
claim, “a complaint must contain sufficient fadtuaatter, accepted as#, to ‘state a claim
to relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

In deciding whether to dismiss a comptaior failure to state a claim, courts
generally may not consider factual gkions outside of the complaintVeiner v. Klais and
Co., Inc.,, 108 F.3d 86, 88 (6th Cir. 1997). Nevatess, “documentattached to the
pleadings become part of tideadings and may be considereal a motion to dismiss.”
Commercial Money Ctr., Inc. v. Ill. Union Ins. Co., 508 F.3d 327, 335 (6t@ir. 2007). In
Blackshaw v. MSC Indus. Direct Co. Inc., No. 2:12-CV-167, 2013 WL 3788604, at *1 (E.D.
Tenn. July 18, 2013), the plaintiff also filed areadjscrimination suit. He attached to his
amended complaint the dismissal letter éeeived from the EEO@long with portions of
his response to the EEOQd. at *2. In deciding a motion to dismiss for failure to state a
claim, the federal district court for the Eastdistrict of Tennesseeonsidered the factual
allegations contained in the EEOC letter anspomise as if they weractual allegations

made in the complaint itselfld. at *3. Applying the same logithe Court will consider the
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factual allegations contained tine attachments to Lawson’s Cadaipt as if he had included
them in the Comlgint itself.

The “Final Agency Decision” attached to Lawson’s Complaint states that he is a
member of the class protected by the ADEA lnseahe is over fortyears of age. [Record
No. 1-1, p. 2] Lawson alleges that the perselected for the position was eighteen years
old, significantly younger than Lawson. The agency’s decision also establishes that Lawson
believes he was more qualifiecaththe person selected. Accordingly, he alleges that he was
not selected for the pdiin because of his age.

A plaintiff in a Title VIl case carries the initial burden ettablishing a prima facie
case of discrimination which requires him to pro(igthat he belongs to a protected class,
(i1) that he applied for and waqualified for the position in quigsn, (iii) that he was rejected
for the position, and (iv) that circumstancexisted that suppbran inference of
discrimination. Swierkiewicz v. Sorema N.A., 534 U.S. 506, 5102002). However, the
United States Supreme Court heldSmierkiewicz that the prima facie requirements are an
evidentiary standard, not a pleading standatd. Generally, a Title VII plaintiff must
establish the prima facie elements to withdta motion for summaryggment, but he is not
required to establish a prima facie case to watidta motion to dismiss for failure to state a
claim. Seeid. at 512-14. The Sixth Circuit has continued to a@lerkiewicz's holding
even after the Supreme Court’s decision$wombly andigbal. See Keysv. Humana, Inc.,

684 F.3d 605, 609 (6th Cir. 2012).

In Back v. Hall, 537 F.3d 552, 554 (6th Cir. 2008), the plaintiff's complaint alleged

employment discrimination on the baseisher political affiliation. Relying oi8wierkiewicz,

the Sixth Circuit held that, “for now, at th@eading stage it suffices that [the plaintiff]
-5-



alleged that she ‘was terminatbd [the defendants] by reasohher political affiliation as a
Democrat.” Id. at 558. Likewise, Lawson alleges thél) he was member of the protected
class at the time he was rejected for thie (2) a significantly younger person received the
position instead, and (3) ultimatelye was not hired for the jdiy reason of his age. Those
factual allegations, taken as true for the purpsthis preliminary s@ening, are sufficient
to meet the pleading requirents of Rule 8 of the FeddrRules of Civil Procedure.

Lawson’s Complaint also appears to bedm&n good faith, without malicious intent.
It does not seem frivolous. A complaint is friiwes where it lacks an arguable basis either in
law or in fact. Neitzke v. Williams, 490 U.S. 319, 325 (1989). Section 1915’s use of the term

“frivolous” “embraces not only the inarguable legal conclusion,aten the fanciful factual
allegation.” Id. Lawson’s legal claims are not inarglggkand his factual allegations are not
far-fetched or fanciful.

Finally, Respondent McDonald is not protected by immunity. “In the ADEA, the
United States has expressly waived its imityy 29 U.S.C. 8§ 63361976 ed. and Supp. III),
so that there can be no doubtitsfconsent to be suedl’ehman v. Nakshian, 453 U.S. 156,
170 (1981). Additionally, the letter Lawson rews from OEDCA specifically directed him
to name McDonald as the defendant in a civil action appealing the agency’s decision.
[Record No. 1-1, p. 7]

[11.
For the foregoing reasons, it is hereby

ORDERED as follows:

1. RobertMcDonaldmustRESPOND to Lawson’s claims.



2. The Clerk of the Court shall forward by certified mail, return receipt
requested, one copy of the Complaint [Recoad N, the attachmentkereto [Record No. 1-
1], and a copy of this Memandum Opinion and Order to Rathé\. McDonald, c/o Office
of Regional Counsel, Department of VetesaAffairs, 321 W. Mam St., Suite 390,
Louisville, KY 40202; the United &tes Attorney’s Office fio the Eastern District of
Kentucky, 260 W. Vine St., Suite 300, Lagion, KY 40507-1612; and the United States
Attorney General, Hon. Loretta Lync®50 Pennsylvania Ave., NW, Washington, D.C.
20530-0001.

3. Petitioner Lawson must &p the Clerk of the Courhformed of his current
mailing address. Failure to notify the Clerk of any change of address may result in
dismissal of this case.

4. With every notice or motion filed with the Court, Petitioner Lawsoist: (a)
mail a copy to Respondent McDdddor his attorney); and (b) at the end of the notice or
motion, certify that he has mailed a copyRespondent McDonald (dis attorney) and the
date on which this was dond&.he Court will disregard any notice or motion which does
not include this certification.

This 10" day of November, 2015.

Signed By:
Danny C. Reeves DCQ
United States District Judge




