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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

ROGER LEE BELL,
Plaintiff, Civil Action No. 5: 15-165-DCR
V.

UNITED STATES OF AMERICA, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.

*kkk *kk%k *kkk *kkk

Pro Se Plaintiff Roger Lee Bell is a fedepaisoner presently confined at the Federal
Correctional Institution located in Forrest City,kAnsas (“FCI-Forrest City”). Bell has filed a
Complaint pursuant to the Federal Torai@is Act (“FTCA”), 28 U.S.C. 88 2671-80, and the
doctrine announced iBivens v. Sx Unknown Federal Narcotics Agents, 403 U.S. 388 (1971),
against the United States. He has also asseld#uds against other unnamed defendants who are
FCI-Forrest City prison personnel, alleging tllay have been deliberately indifferent to his
serious medical needs in violation of his constitdil rights, and that they have been negligent in
treating his medical condition. Bell seaksnpensatory damages. [Record No. 1].

The Court conducts a preliminary reviewB#llI's Complaint because he is proceedimg
forma pauperis and because he asserts claims againgergment officials. 28 U.S.C. 88
1915(e)(2), 1915A. A district court must dismiss alaym that is frivolous or malicious, fails to
state a claim upon which relief may be grantegemks monetary relief from a defendant who is
immune from such reliefMcGore v. Wrigglesworth, 114 F.3d 601, 607-08 (6tir. 1997). The
Court evaluates Bell's claims under a more lehgtandard because he is not represented by an

attorney.Ericksonv. Pardus, 551 U.S. 89, 94 (2007Burton v. Jones, 321 F.3d 569, 573 (6th Cir.
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2003). At this stage, the Couwatcepts the plaintiff's factuallegations as true, and his legal
claims are liberally construed in his favddell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56
(2007). The Court will evaluate any cause of action which can reasonably be inferred from the
allegations made.
BACKGROUND
Bell was convicted in the E&sh District of Kentucky of seeral drug and firearm offenses
and received a 60-month prison sentence. | 8&ted Sates v. Roger Lee Bell, No. 5:12-cr-100-
KKC (E.D. Ky. 2012) [Record No. 362 thereinBell believes that he suffers from Crohn’s
Disease and that that he has been denied propdical care and treatment for this condition
during his confinement at FCI-Fest City. Bell claims thaprison personnehave been
deliberately indifferent to his seus medical condition and negligent in treating this condition.
Because the time for the United Statesespond to Bell’s tort alm has not yet expired, his FTCA
claim will be dismissed without prejudice tofile, if necessary, after he has exhausted his
administrative remedies relative to the FTCA claim.
A. TheFTCA claim
1. Presentment of claim
Bell has provided a copy of the FTCA dlaform dated May 15, 2015, he appears to have
submitted to the United States. This form refidbiat he sent it to the following addressee:
U. S. Department of Justice
Federal Bureau of Prisons
South Central Regional Office
344Marine ForcesDrive

Grand Prairie, Texas 75051

FTCA Standard Form 95. [R. 1, pp. 4-5]



Chapter 28 of the Code of Federal Regulations, 8§ 543.31, prescribes the procedure for filing
an FTCA claim. Before filing a cause attion under the FTCA, aiponer must meet the
presentment requirement of 28 U.S.C. § 267bgajiling a Standard Form 95 or other written
notification of an incident with the BureauPfison’s (“BOP”) regional office in the region where
the tort occurred. 28 U.S.C. 88 14.2, 543.31, 543B2e administrative process is completed
upon the BOP's denial of the clai@8 U.S.C. § 543.30 et seq. S¥ermv. Bureau of Prisons,

No. 4:08CV1690, 2010 WL 4628666 (N.D. ©@hOctober 14, 2010); see al¥datson-El v.
Wilson, No. 08C7036, 2010 WL 3732127 (N.D. lll. Sept. 15, 2000)bertson v. Cameron, No.
08-CV-4838, 2010 WL 1269777 (E.D. N.Y. March 30, 20X@)nn v. U.S, 867 F.2d 916, 918
(6th Cir.1989).

An FTCA claim must be presented by eitldedivery or mailing to the BOP’s regional
office in the region where the amioccurred. Since FCI-ForreSity is located in the BOP’s
South Central Region, it appears that Bell has properly presented his FTCA claim to the United
States.

2. Administrative exhaustion of FTCA claim

In addition to presentment, “[tihe FTCA rerps that a claimant exhaust all administrative
remedies before filing a complaint in federal dettdourt. This requirement is jurisdictional and
cannot be waived. Celestine v. Mount Vernon Neighborhood Health Ctr., 403 F.3d 76, 82 (2nd
Cir. 2005). To exhaust an FTCA claim, a fedémadate must first file his claim with the BOP’s
regional office. See 28 C.F.R. §543.31(c). Afterisgorer files an FTCA claim, the United States
has six months from the datereteipt to review, consider, and keaa decision on the claim. 28

U.S.C. 8§ 2675. Bell's FTCA claim is dated W&5, 2015. Assuming the United States received



this claim in the latter part dflay, 2015, it would have six monthstieafter in which to adjudicate
that claim.

The exact date that the United States rexckBell’s tort claim is unknown. However, it
appears that at the earliest, the United Statesih@ the latter part of November 2015 to make a
decision on Bell's FTCA claim. @sequently, the time for the United States to adjudicate Bell's
tort claim has not expired. Thus, the FTCAicl is premature and will be dismissed without
prejudice to Bell's right to refile after it is exhausted.

B. Bivensclaims

Bell also claims that the defendants hdonez=n deliberately indiffent to his serious
medical needs in violation of$iconstitutional rights. Construitigs claim liberally, Bell appears
to be asserting @&ivens claim against the individual @ndants for violating the Eighth
Amendment to the United States Constitutiofo state a claim that is cognizable aBigens
action under 28 U.S.C. § 1331, a plaintiff must plaad prove two essential elements. He must
show a deprivation of rights secured by the Congiituor laws of the United States. Next, Bell
must demonstrate that the defendahat deprived him of thoseyhts acted under color of federal
law. Bivens, 403 U.S. at 397. Bell has properly gkel these two elements regarding Biiens
claim. Butitis less clear whether Bell has saistiis obligation to proply initiate and complete
the inmate grievance process before filing suit. Federal law requires a prisoner filing suit to first
exhaust whatever administrative remedies are avaitalilim or her before suit is filed. 42 U.S.C.
§ 1997¢e(a).

Regarding his stomach/vomiting issue, Bel fited several “Inmate Request To Staff”
forms on the following dates: February 13, 2Qtbdwhich staff responded) [Record No. 1, page

29]; June 2, 2014 [Record No. 1, page 18] (tacwhhe Warden responded) [Record No.1, page



16]; September 11, 2114 (to which staff respondBéxord No. 1, page 19]; October 29, 2014
[Record No. 1, page 20] (to which the Associate Warden responded) [Record No. 1, page 21].
Later, on February 17, 2015, Bell filed a Request AdministrativeRemedy (No. 811542-F1)
with the warden, [Record No. 1, page 15], to which the warden responded on March 18, 2015
[Record No. 1, page 17]. On March 2, 2015, betbeeWarden had responded to Administrative
Remedy No. 811542-F1, Bell filed an “Emerger8i-10" with the BOP’s Regional Office
(Administrative Remedy No. 809422-R1). [RetdNo. 1, page 12]. On March 19, 2015, the
Regional Director responded, noting that Bell heckived treatment for his condition. [Record
No. 1, page 13]. In the interim, prior ttle Regional Office’s response to Remedy No. 809422-
R1, on March 10, 2015, Bell filed another InmategiRest To Staff [Recortllo. 1, page 10], to
which the Associate Warden respond@dMarch 24, 2015 [Record No. 1, page 11].

Bell has not provided documentation evidendinat, before filing the present action, he
exhausted either Administrative Remedy.811542-F1 or Administrative Remedy No. 809422-
R1 by filing an appeal to the BOP’s Central Offioe@Vashington, D.C. (i.e., the final step in the
exhaustion of an administrative remedy).

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Under the Prison Litigation Reform Act of 1995 (“PLRA”), Congress amended 42 U.S.C.

1997e to make exhaustion of administrativengdies mandatory for prisoners. The statute

provides:

No action shall be brought with respect to prison conditions under section 1983 of

this title, or any other Federal law, bypdasoner confined in any jail, prison, or

other correctional facility until such administrative remedies as are available are

exhausted.

Therefore, a prisoner-plaintiff must first hamehausted “such administrative remedies as
are available” prior tdringing a prison conditiorection in a District Cour 42 U.S.C. 1997e(a).
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Shortly after the effective date of the statute, April 26, 1996, the Sixth Circuit held that the
language of 1997e means what it says, expresglyiring exhaustion of administrative remedies
before bringing a civil action or appeadhright v. Morris, 111 F.3d 414, 417 (6th Cir.199¢#t.
denied, 522 U.S. 906 (1997). Subsequently, thpr®me Court has confirmed that the statute
requires the exhaustion of avdila administrative remedies begobringing a aiil action or
appeal in district court.Booth v. Churner, 532 U.S. 731, 741 (2001) (“Thus, we think that
Congress has mandated exhaustion clearly enaegiardless of the lief offered through
administrative procedures.”Porter v. Nussle, 534 U.S. 516, 532 (2002) (“[W]e hold that the
PLRA'’s exhaustion requirement digs to all inmate suits about prison life, whether they involve
general circumstance or particudgrisodes, and whether they alleyeessive force or some other
wrong”).

And in Woodford v. Ngo, 548 U.S. 81, 90 (2006), the Supreme Court held that the PLRA
statute requires not only the exhaustion ofdkailable administrative remedy process, but the
proper exhaustion of that administrativemedy process. Moreover, Woodford the Court
discussed the purposes of exhaustaanstated in its earlier opinigrand stressed that the benefits
of exhaustion “can be realized gnif the prison grievance systeisigiven a fair opportunity to
consider the grievance. The prison grievanastesy will not have such an opportunity unless the
grievant complies with the systentatical procedural rules.’Id. at 94.

The BOP'’s four-tiered adminrsitive remedy program is avédile to all inmates who have
a complaint about their confBment and is set out in BOP Program Statement Number 1330.18

and 28 C.F.R. 542.10 - 542.19.

! Pursuant to the BOP Administna¢i Remedy Program an inmateaitirst present an issue of
concern informally to staff, and staff shall attertgpinformally resolve the issue before an inmate
submits a formal Request for Administrativeniely. 28 C.F.R. 542.13(a). The informal request
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To reiterate, Bell's Complaint is unaccompanied by any documents to suggest that he
exhausted his administrative remedies prior to filing this lawsuit. At this juncture, the Court

concludes that additional information is required betbe Court can proceed with this matter. In

to staff is colloquially known as a BP-8 or BP-81By attempting to informally resolve the issue,
the inmate provides staff with an opportunityctorect the problem before filing a formal Request
For Administrative Remedy. If the inmate cannddvrmally resolve his complaint, he may initiate
the formal remedy process by filing a formal writtequest (known as a “BP-9”) to the Warden.
The request must be filed on the appropriateiistrative Remedy Request Form and it must be
filed within 20 calendar days follang the date on which the evenatlserves as the basis of the
request occurs. 28 C.F.R. 542.14.

If the inmate is not satisfied with the Wards response, he may appeal to the Regional
Director for the geographical region in which thenate’s place of confinement is located. The
appeal (known as a “BP-10") must be sutted on the appropriate Regional Administrative
Remedy Appeal Form. 28 C.F.R. 542.15. Apmda DHO decision does natquire an initial
filing at the institutional level and is initiallgubmitted to the Regional Director for the region
where the inmate is load at the time of fihg. 28 C.F.R. 542.14(d)(2).

If the inmate is not satisfied with the RegibBarector’s response, he may file an appeal
(known as a “BP-11") to the Officaf General Counsel of the BOP. The appeal must be filed on
the appropriate Central Office Administrative iRedy Appeal Form. Appeal to the General
Counsel is the final administrative appeathie BOP’s Administrativékemedy procedures. 28
C.F.R. 542.15.

If accepted, a Request or Appeal is coasd filed on the date it is logged into the
Administrative Remedy Index asceived. Once filed, responskall be made by the Warden
within 20 calendar days; by the Regional Directathin 30 calendar days; and by the General
Counsel within 40 calendar days. 28 C.F.R. 54211&e time period foresponse to a Request
or Appeal is insufficient to nk@ an appropriate decision, thme for response may be extended
once by 20 days at the institution level, 30 daythatregional level, or 20 days at the Central
Office level. Staff shall inform the inmate ah extension in writing. If the inmate does not
receive a response withthe time allotted for reply, inclunlg any extension, the inmate may
consider the absence of a response @ tenial at that iesl. 28 C.F.R. 542.18.

A Request or Appeal can be rejectedtty Administrative Rendy Coordinator at any
level if the Request or Appeal fails to comply wiitie rules set forth in €hAdministrative Remedy
Program. 28 C.F.R. 8§ 542.17(a). If a Reque#tppeal is rejected, then the inmate is provided
with a written notice that explas the reason for the rejectia®8 C.F.R. § 542.17(b). If the defect
in the filing can be corrected, the notice vintform the inmate of a reasonable amaafitime to
correct the defect and resubmit the filirigl.



the absence of proof that Bell has ax$tad his administrative remedies, Bisens claims are
subject to dismissal for failure to exhaust administrative remedies.
CONCLUSION

Based on the foregoing analyaisd discussion, it is hereby

ORDERED as follows:

(1) To the extent that Plaintiff Rogéree Bell's Complaint may be construed as
asserting a tort claim against the United StateSnoérica under the FTCA, for violations of his
constitutional rights, such claim BISMISSED, without prejudice, folack of subject matter
jurisdiction at this time.

(2) Within thirty (30) days of this dat8ell is directed to provide the Court with all
documentation relating to hBivens claims verifying that he saexhausted his administrative
remedies.

3) Bell must advise the Clerk’s Office of any change in his current mailing address.
Failure to do so may result in dismissal of this case.

(4) Bell must communicate with the Courtedg through notices amotions filed with
the Clerk’s Office.

This 19" day of October, 2015.

Signed By:
B Danny C. Reeves D(,Q
United States District Judge




