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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

ROGER LEE BELL,
Plaintiff, Civil Action No. 5: 15-165-DCR
V.

UNITED STATES OF AMERICA, et al., MEMORANDUM OPINION

AND ORDER
Defendants.
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This matter is pending for further considera of the Complaint and subsequent motions
filed by inmate Roger Lee Bell. Bell is confined at the Federal Correctional Institution in Forrest
City, Arkansas (“FCI - Faest City”). Proceedingro se, on May 18, 2015, Beliled in this
Court an “Administrative Judicial Notice Coentand Tort Claim [28 USC § 2401(b)],” naming
the United States of America and numerous urathfdohn Doe” as defendants. [Record No. 1]

Bell's three-page Complaint did not identdyy factual basis for &iclaims or clearly
articulate a cause afction. However, Bell did attachcompleted Standard Form 986laim for
Damage, Injury, or Death,” complaining that he was recéig inadequate medical care for
“stomach issues since ear014,” and referring to that & as evidencing “deliberate
indifference.” [Record No. 1, pp. 4-7] Becaube SF-95 form is used to administratively
exhaust a claim under the Federal Tort Clafkug 28 U.S.C. 88 2671-80 (“FTCA”"), the Court
construed Bell’'s Complaint as asserting a claim of medical negligence under the FTCA. The

Court also construed Bell's referxee to “deliberate indifference” as attempt to assert a civil

Dockets.Justia.com


https://dockets.justia.com/docket/kentucky/kyedce/5:2015cv00165/77927/
https://docs.justia.com/cases/federal/district-courts/kentucky/kyedce/5:2015cv00165/77927/27/
https://dockets.justia.com/

rights claim under the Eighth Amendment guant to the doctrine announcedBivens v. Sx
Unknown Federal Narcotics Agents, 403 U.S. 388 (1971). [Record No. 3]

In the following months, Bell has filed nuno&tis motions to supplement his Complaint,
each containing further allegations that medicaff sit FCI - Forrest City continued to provide
inadequate medical care after fled suit, and he included copiesinmate grievaces he filed
to that effect. [Record Nos. 12, 13, 14, 15, 27] The Court has granted Bell’s motions to
supplement his Complaint. [Record Nos. 16, 18, 23]

Upon initial screening of the Complaint on October 19, 2015, the Court determined that
Bell's FTCA claim should be dismissed, without prejudice, as filed areraly. The Court
concluded that the Bureau of Prisons “hasluhe latter part of November 2015 to make a
decision on Bell's FTCA claim” and, therefore, thiatwill be dismiss& without pejudice to
Bell's right to refile afer it is exhausted.” [Record N&9, pp. 3-4] The Court took no action
with respect to Bell's @il rights claims undeBivens, noting that it wasinclear whether the
plaintiff had properly exhasted his administrative remediesoprto filing suit, and asking him
to provide further information in thregard. [Record No. 19, pp. 4-7]

Bell has filed two motions in response. drfSupplemental Matin” filed on November
3, 2015, Bell contends that he has exhausted Imsnétrative remedies]Record No. 20] In
support of this assertion, Bedttached a letter tked October 26, 2015, from the Bureau of
Prisons denying Bell's requestrfadministrative settlement dfis claim arising out of the
medical care provided for his geshtestinal complaints, anddaising him that he had six
months from that date to file swihder the FTCA. [Record No. 20-1, pp. 1-2]

On the same day, Bell also filed a motion feconsideration and to “re-open” the case

pursuant to Rules 59(e) and 60(b). [Recomal R1] In his motion for reconsideration, Bell
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expresses his belief that the Court has cldsedcase, and has dose under the mistaken
impression that his earlier filings (whichddinot include the BOP’s recent denial letter)
comprised the sum of his efforts to exhaustaaiministrative remedies. Bell therefore seeks to
re-open this case in light of the BOP’stGlwer 26, 2015, denial of his FTCA claim.

With respect to Bell's FTA claims, the Court will grant his Supplemental Motion
[Record No. 20] to the extent he seeks tppdement the record with a copy of the BOP’s
October 26, 2015, letter denying his request faniadtrative settlement. However, the Court
will deny Bell's efforts to reinstate his EA claim. Federal law provides that:

An action shall not benstituted upon a claim against the United States for money

damages for ... personal injury or death cdusethe negligent or wrongful act or

omission of any employee of the Govermhe. unless the claimant shall have

first presented the claim to the appropriate Federal agamiyis claim shall

have been finally denied by the agency in writing and sent by certified or

registered mail.
28 U.S.C. §8 2675(a) (emphasis added). H&ell mailed his request for administrative
settlement to the BOP on May 15, 2015. [Record No. 1, 4-5] Instead of waiting for a response
from the BOP, Bell filed suit in this Court threays later. [Record No. 1, p. 3] The Supreme
Court has held that prematurely-filed FTCA sunsist be dismissed, even where the claim is
administratively denied during éhpendency of the action, andeavwhere the plaintiff is a
prisoner proceedingro se. McNeil v. United Sates, 508 U.S. 106, 111-13 (1993). Based on
this authority, Bell's FTCA claim willbe dismissed without prejudice. (olis-Caceres v.
United Sates, No. 13-120-DLB, 2014 WL 1612692t *2 (E.D. Ky. Apr. 22, 2014).

The BOP’s October 26, 2015, letter indicateat Bell may filea new civil action

asserting his FTCA claim within six months aftewas issued. However, the Court notes that

this district is not the proper venue for such an action. A FTCA compplaist be filed “in the
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judicial district where the plaintiff resides or wherein the act or omission complained of
occurred.” 28 U.S.C. § 1402(b). Because Balliginal Complaint and all of his supplements

to it allege negligence solely by medical staffF&tl - Forrest City in Arkansas, the Eastern
District of Kentucky is not thproper venue for his FTCA claim.

The dismissal of Bell's FTCA clainteaves only his civil rights claim und@ivens
remaining. However, this claim will also besdiissed without prejudice. As a preliminary
matter, Bell has not identified any of the “Jdbae” defendants by name at any point during the
seven months this action has been pending. niBuwe fundamentally, throughout his Complaint
and its supplements, Bell hagnsistently complained regarding the sufficiency of medical care
he received only from staff iRorrest City, Arkansas, where has been incarcerated during all
relevant periods set forth in the Comptaand during the pendeyof this action.

When a federal court’s subject matter juicidn is predicated upon the existence of a
federal question, the court possesses personal jurisdiction over a defendant only if (1) the
defendant is amenable to service of process uhdeforum state’s long-arm statute and (2) the
exercise of personal jurisdiction wouhdt deny the defendant due proce€ommunity Trust
Bancorp, Inc. v. Community Trust Financial Corp., 692 F. 3d 469, 471 (6th Cir. 2012). Under
the present circumstances, neitteguirement can be satisfied.

First, because the reach of Kentucky’s longratatute is not co-extensive with the limits
of federal due process, the actions of the defetsdwhich provided the basis for Bell's cause of
action must fit within one of the enumesdt categories set it in Ky. Rev. Stat.

§ 454.210(2)(a). Caesars Riverboat Casino, LLC v. Beach, 336 S.W.3d 51, 57 (Ky. 2011).
None of those categories apply because the B@#ical staff reside idrkansas and provided

medical care to Bell solely within that state. Simply put, there is no relationship between Bell's
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claims and Kentucky. Second, the exercispaybonal jurisdiction over nonresident defendants
for claims arising from their actdone outside of and uglated to this jusdiction would not be
consistent with the princips of due process. Gfardona v. Bledsoe, 596 F. App’x 64, 66 (3d
Cir. 2015);Gowadia v. Searns, 596 F. App’x 667, 669 (10th Cir. 2014Durhamv. Hood, 412

F. App’x 127, 130 (10th Cir. 20118w~anson v. City of Hammond, Ind., 411 F. App’x 913, 916
(7th Cir. 2011). In summargtie Court will dismiss Bell’'s constitutional claims un@gvens for
lack of personal jurigdtion over defendants residing in Arksas. Accordingly, it is hereby

ORDERED as follows:

1. Bell's Supplemental Motion [Record No. 20] GRANTED insofar as the
plaintiff wishes to supplement the recordttwa copy of the BOP’s October 26, 2015, letter
denying his FTCA claim. This motion BENIED in all other respects.

2. Bell's motion for reconsideration [Record No. 21DENIED.

3. Bell's Complaint [Record No. 1] BISMISSED, without prejudice.

4. This action i©ISMISSED andSTRICKEN from the Court’s docket.

5. A corresponding Judgmentlihae entered this date.

This 21% day of January, 2016.

Signed By:
- Danny C. Reeves DCR
United States District Judge




