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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

LLOYD STREATER,
Petitioner, Civil Action No. 5: 15-180-DCR
V.

MEMORANDUM OPINION
AND ORDER

FRANCISCO QUINTANA, Warden,

N N N N N N N N N

Respondent.

*kk%k *kkk *kk%x *kk%x

Inmate Lloyd Streater isonfined by the Bureau of Bons at the Federal Medical
Center in Lexington, Kentucky. Proceedinghwmitit an attorney, Streater filed a petition for
writ of habeas corpus pursuant to 28 G.§ 2241, and an amerbpetition, challenging his
480-month federal sentences. [Record Nog]1Because § 2241 is not the proper vehicle
for obtaining the relief sought, the petition will be denied

l.

On December 17, 1999, a federal jury im@ecticut found Streater and co-defendant
Kerwin Blount guilty of conspiring to possess with the intent to distribute cocaine and
cocaine base in violation of 21 U.S.C. § 84fd two counts of possessing cocaine with the
intent to distribute it in violation of 21 U.S.C. § 841(a)(Wpited States v. Lloyd Streater
No. 3:97-CR-232-MPS-1 (D. Conn. 1997) [Recbial 408, therein] Streater was sentenced
on May 26, 2000, to a 480-month prison termiolwed by a 5-year term of supervised

release. [Record No. 498, thereiThe district court estimated that the defendants had sold
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approximately one-half kilograra week, or 26 kilograms a e during the conspiracy. A
total of 200 kilograms of cocaine was attrigditto Streater under the applicable federal
sentencing guidelinés.

Streater appealed his conviction asdntences, arguing thdahe drug quantity
attributed to him by th district court violated his constitutional right to have that sentencing-
guideline enhancement determined by a jury umggsrendi v. New Jersep30 U.S. 466
(2000)? On May 30, 2002, the Second Circuit regecBtreater’s argument and affirmed his
conviction and sentenceslnited States v. Bloun291 F.3d 201 (2nd Cir. 2002).

Streater filed a motion in the districourt seeking relief under 28 U.S.C. § 2255 on
January 5, 2006.Lloyd Streater v. United StateBlo. 3:06-CV-17-EBB (D. Conn. 2006)

[Record Nos. 1-2, therein] Streater arguleat his 480-month sentess violated his Sixth

1 In November 2014, Streater filed a motion unBefe 36 of the Federal Rules of Criminal
Procedure, asking the distriaturt to correct the judgment. [Record No. 622, therein]. On July
15, 2015, the district court entdrean Amended Judgment, ¢fging that the “Nature of
Offense” of Count 1 was conspiracy to distribateaine, and that the “Nature of Offense” of
Count 2 was possession of comiwith intent to distribte it, but that the May 26, 2000,
Judgment and Order and Commitment “... in aflestrespects remains the same.” [Record No.
628, therein]

2 In Apprendj the Supreme Court held tH§d]ther than the fact o& prior conviction, any fact
that increases the penaltyrfa crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable douBpPrendj 530 U.S. at 490.

3 On appeal, Streater argued that his 480wim sentences exceeddw 240-month statutory
maximum set out in 21 U.S.C. § 841(b)(1)(C);25.C. § 846. In rejéing this argument, the
Second Circuit explained that tA80-month sentence was identitalthe sentence required by
U.S.S.G. § 5G1.2(d), and that “...if the distecturt had applied § 5G1.2(d) as required, it would
have imposed prison terms of 240 months on @&c¢he three counts, running two of the terms
concurrently, and running the tliterm consecutive tine 240 months imposed on the other two
counts to reach 480 monthdd., at 213. Thus, with respect to his 480-month sentences,
“Streater’s substantial rightvere not affected.”Id.]
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Amendment right to confrontation undenited States v. Crawfoyd41 U.S. 36 (2004),
and his Fifth Amendment right to due process undigted States v. Bookeb43 U.S. 220
(2005) (holding that a jury must determine trug-quantity enhaement factor under a
“beyond a reasonabtoubt” standard).

On July 20, 2006, the district court denfetleater’s § 2255 ntion. [Record No. 10,
therein] The court concluded th&t} under Second @uit precedentCrawford does not
apply retroactively to cases on collateraliegv; (ii) the Sixth Amendment’s right of
confrontation neither applies the sentencing context nor prbitis consideration of hearsay
testimony in sentencing proceedingsu@ declining to find a conflict witiCrawford); and
(iii) Bookerdoes not apply retroactively wases on collateral review.ld]] The district
court also declined tssue a Certificate of Appealabilignd denied Streater’s petition for a
writ of audita querela [Record No. 12; Record No. 14etein] Streater appealed these
determinations. However, the Second Circusindssed Streater’'s appeal because he failed
to timely request a Ceficate of Appealability. [Record No. 18, thereirsee Lloyd Streater
v. United StatedNo. 11-2141 (2nd Cir. Sept. 15, 2011)]

In August 2012, while confined at the UBRanta, Streater filed a petition for a writ
of habeas corpus under 28 U.S.C. § 2241oyd Streater v. J. A. KellelNo. 1:12-CV-
03007-WSD (D.C. Docket No. 1:12-CV-0300VSD (N. D. Ga. 2012) [Record No. 1,
therein]. Streater reiterated the same argus&hich he had asserted previously in his

direct appeal and § 2255 petition (i.e., that 480-month sentences egded the applicable

4 In Crawford the Supreme Court held that admissafnthe defendant’s wife’'s recorded
statement violated his Sixth Amendment rgghthere she did not testify at triaCrawford, 541
U.S. at 68-69.
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statutory maximum unddy 841(b)(1) (c), and that his sentences violated the Fifth and Sixth
Amendments and the rule announced\pprendibecause the jury did not determine drug
quantity). [d.]

The government moved to dismiss Stegat8 2241 petition, arguing that, because
the savings clause in 28 U.S.C. § 2255(e) did not apply to Streater’s sentencing claims, he
could not proceed under 8§ 224IRecord No. 9, therein] Eh United States Magistrate
Judge assigned to the case issued a r€fR&R”) on May 14,2013, recommending that
that district court grant & government’s motion. The Matjiate Judge concluded that
Streater had not cited a retroactively-applieaBupreme Court dec@si, and that he had
previously raised the samg&pprendi sentencing challenges inis unsuccessful § 2255
motion. [Record No. 11, therein]

On August 19, 2013, the district court oveedilStreater's objections to the R&R,
adopted the R&R, and dismissed Streat8r'8241 petition. [Record No. 15, theresee
Streater v. KellerNo. 1:12-CV-03007-WSD, 2013 W4482510 (N.D. Ga. Aug. 19, 2013)]
Streater then submitted a filing captioned, thda for Re-Consideration Informal Brief Pro
Se Review,” in which he again argued that his sentences exceeded the applicable statutory
maximum. [Record Nol7, therein] The district courtonstrued Streater’s filing as a
motion for relief under Fed. R. €iP. 60(b), but denied thelief sought. [Record No. 18,
therein;see Streater v. KelleNo. 1:12-CV-03007-WSD, 2018/L 6638960 (N.D. Ga. Dec.

17, 2013)]
Streater appealed, arguing that the Secincuit wrongly applied plain-error review

in both his direct appeal and the appeal from ki§ 2255 motion. Streater also contended
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that he was entitled to relief under 8 2241 lseahis sentences @aded the statutory
maximum. The Eleventh Circuitetermined that Streater’s appeal of the order denying his 8
2241 petition was untimely and that it lacked authority to review the denial of his § 2241
petition. Streater v. Warden, USP-Atlant®76 F. App’x 964, 966 (11th Cir. 2014).
However, the Eleventh Circuit affirmed thend of Streater’'s Rule 60(b) motion, finding
that district court had not abused its discretilecause Streater “... reiterates that he was
sentenced in excess of the applicablatusory maximum, thesame argument he
unsuccessfully raised in his diteappeal and § 2255 motion.id], at 966]

.

In conducting an initial review of haae petitions under 28 U.S.C. § 2243, the Court
should deny the relief sought “if it plainly appgd&rom the petition and any attached exhibits
that the petitioner is not entitled to relief.” Rule 4 of the Rules Governing 8 2254 Cases in
the United States District Courts (applicalite 8§ 2241 petitions pursuant to Rule 1(b)).
However, because Streater is not represdmyemh attorney, the Court evaluates his petition
under a more lenient standarfrickson v. Pardus551 U.S. 89, 94 (2007Burton v. Jones
321 F.3d 569, 573 (b Cir. 2003),overruled on other groundgones v. Bogks49 U.S. 199
(2007) At this stage of the proceedings, tfeu€ accepts Streater’s factual allegations as
true and liberally construes Hegal claims in his favor.

In his § 2241 petition, Streater continuesitgue that, because the indictment did not
mention drug quantity, and because the distaetrt (not a jury) ultimtely determined the
drug quantity attributable to him, his 4&t@bnth sentences violate the Fifth and Sixth

Amendments of the United Sésmt Constitution. Streater alsballenges his sentences as
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exceeding the statutory maximwatiowed for the underlying drug offense, which he states is
only twenty years. Streater relies on tBepreme Court's gramtcate/remand (“GVR”)
order inPersaud v. United States U.S.  , 134 S.Ct. 1023 (2014). Like Streater, the
defendant inPersaud sought to challenge a sentargienhancement through a 8§ 2241
petition and the savings clause of § 2255.e&#8r seeks an order vacating his 480-month
sentences and imposgim “correct” sentete of 240-months? [Id., Record No. 1, p. 5;
Record No. 3, p. 6]

[11.

As a general rule, 28 U.S.€.2255 provides the correct avenuehallenge a federal
conviction or sentence, wles a federal prisoner maijefa § 2241 petition if he is
challenging the execution of his sentence (i.e., the BOP’s calculation of sentence credits or
other issues affecting the length of his senterfSeg United States v. Peterm&49 F.3d
458, 461 (6th Cir. 2001)see also Charles v. Chand|et80 F.3d 753, 755-56 (6th Cir.
1999). The Sixth Circuit has provided the follogiexplanation of the difference between
the two statutes:

[Clourts have uniformly held that ctas asserted by federal prisoners that

seek to challenge their convictions ionposition of their sentence shall be

filed in the [jurisdictionof the] sentencing court under 28 U.S.C. § 2255, and

that claims seeking to challenge #eecution or manner in which the sentence

is served shall be filed in the couraving jurisdiction over the prisoner’s

custodian under 28 U.S.C. § 2241.

Terrell v. United States564 F.3d 442, 447 (6th Cir. 2009)nternal quotation marks

omitted). In short, 28 U.S.& 2255 as opposed §€2241 provides thprimary avenue for

> According to the BOP’s website, Streatepi®jected release date from federal custody is
September 25, 2035 eehttp://www.bop.gov/inmatelodlast visited October 7, 2015).
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federal prisoners seeking relief from an unlawful conviction or senteBee Capaldi v.
Pontessp135 F.3d 1122, 1123 (6th Cir. 2003).

The “savings clause” of 8255(e) provides a narrow exception to this general rule.
Under this clause, a prisoner may to challenge the legality of his conviction through a §
2241 petition if his remedy under § 2255 “is inadequataeffective” to test the legality of
his detention. 28 U.S.C. § 2255(e). This eticepdoes not apply whei prisoner fails to
seize an earlier opportunity tmrrect a fundamentalefect in his or her convictions under
pre-existing law, or actually asserted amlan a prior post-conviction motion under 8§ 2255
but was denied reliefCharles 180 F.3d at 756.

Alternatively, a prisoner proceeding unde2&1 can implicate the savings clause of
§ 2255 if he alleges “actual innocenceBannerman v. SnydeB25 F.3d 722, 724 (6th Cir.
2003). However, a petitioner manly pursue a claim of agl innocencaunder § 2241
when that claim is “based upon a new raofelaw made retroactive by a Supreme Court
case.” Townsend v. Davjs83 F. App’x 728, 729 (6th Cir2003). “It is the petitioner’'s
burden to establish that his remedy und2285 is inadequate or ineffectiveCharles 180
F.3d at 756.

Streater is not challenging the executiorisf sentences. Instead, he contends that
the district court violated his constitotial rights by determining the drug quantity
attributable to him and by imposing sertes which exceeded the statutory maximum
allowed for the underlying drug offense. hus, Streater is seeking to challenge the

constitutionality of his sentences on Fithd Sixth Amendment gunds under § 2241 via



the “savings clause” of § 2255(e). HowevE& 2241 is not the proper mechanism for
asserting these claims.

A federal prisoner may chalige the legality of his datéon under § 2241 only if his
remedy under § 2255(e) is inadequate or ineffectisee Wooten v. Caule§77 F.3d 303,
306-07 (6th Cir. 2012)Charles 180 F.3d at 756. This exdem does not apply where a
prisoner fails to seize an earlier opportunityctmrect a fundamentalefect in his or her
convictions under pre-existing law, or actuadigserted a claim in a prior post-conviction
motion under § 2255 but was denied relitd. The remedy under § 2255 is not inadequate
where a petitioner either failed to assetegal argument in a § 2255 motion, or where he
asserted a claim but wadenied relief on it.1d. at 756-58;Rumler v. Hemingway43 F
App’x 946, 947 (6th Cir. 2002)t is the petitioner’s burden testablish that his remedy
under § 2255 is inadequate ineffective.” Charles 180 F.3d at 756.

Streater has not carried his burden in fiigceeding. As discussed above, Streater
previously asserted the same Fifth and ISiktnendment claims on appeal, in his § 2255
motion, and in his previous 8§ 2241 petition. wéwer, the appellate and district courts
rejected Streater’'s argumergsaithout merit. In his cuent petition, Streater repeats the
same sentencing challengesiethhe previously but unsuccessfully raised in § 2255 motion
and in his earlieg 2241 petition. A€harlesdictates, Streater cannot use 8§ 2241 to recycle
the same claims which were previously -- basuccessfully -- advanced in a 8 2255 motion.
Again, the Court reiterates th&t 2241 is not an additional, alternative, or supplemental
remedy to the one provided in § 225%harles 180 F.3d at 758-60see also Lucas v.

Berkebile No. 7:11-CV-28-HRW 2012 WL 2342888, at *2 (B. Ky. June 19, 2012)
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(“Section 2241 is not available to a petition@ho merely wishedo reargue claims
considered and rejected irpaor motion undefSection 2255.”)

Streater now relies on tHeupreme Court's GVR order iRersaud but that order
does not support his claims. The defendanPensaudsought to challenge a sentencing
enhancement in a § 2241 petition and the sawitase of 8§ 2255. The government argued
against the position; however, on appeal, thiiclBar General changed course and asserted
that a petitioner can challengesentencing enhancementaigh the savings clause. The
government then asked the Court to remand the tcathe Fourth Circuit for reconsideration
in light of the United States’ new positiorseeBrief of Appellee at *22—-23Persaud 134
S.Ct. at 1023. The Supreme Court aequed and issued a GVR ordé&ersaud 134 S.Ct.
at 1023.

The Supreme Court's GVR order was roteversal on the mies, nor was it a
suggestion that the Four@ircuit was incorrect.See Communities for Equity v. Mich. High
Sch. Athletic Asssm59 F.3d 676, 681 (6th Cir. 2006). Rather, the GVR order was “a device
that allows a lower court that had renderediésision without the benefit of an intervening
clarification to have an opportunity to reconsitlet decision and, if warranted, to revise or
correct it.” Gonzalez v. Justices of the Mun. Ct. of Bgsd@0 F.3d 5, 7 (1st Cir. 2005).

This Court has previouslyoacluded that the GVR order Persaudgives the Fourth
Circuit an opportunity to reconsider its own dgan, but it does not give other district courts
-- including this Court -- license t@nore binding circuit precedentSee e.g, Boyd v.
Quintang No. 15-CV-4-DCR, 2015 WL 3503271, at (8. D. Ky. June 3, 2015) (denying a

§ 2241 petition in which the federal prisoner challenged only his enhanced sentence, and

9-



rejecting as unpersuasive reliance RPersaud; Parker v. Holland No. 15-CV-48-GFVT,
2015 WL 4458886, at *9 (E.LKy. July 21, 2015)Wells v. Synder-NorrjNo. 15-CV-17-
HRW, 2015 2356692, at *8 (E. Ky. May 15, 2015) (same}flexander v. Sepangkio. 14-
160-ART (E.D. Ky. Apr. 15, 2009R. 12, therein] (same).

The Fifth Circuit has recently held tHa¢rsauddoes not assist a prisoner challenging
his sentence under 8§ 2241 because the ruling is not a substantive d&asiovinson v.
Maiorana 604 F. App’x 349 (5th Cir. 201585harbutt v. Vasquef00 F. App’x 251 (5th
Cir. 2015). At least one other district cour this circuit recently concluded thBersaud
does not support a sentence chrake under 8§ 2241, explaining thiaersaudapplies to a
limited set of facts decided in another cir@nd that it carries no precedential effect in this
circuit. See King v. TerrisNo. 2:14-CV-14267, 2015 WL 388816&,*6 (E. D. Mich. June
24, 2015). AccordinglyRersauddoes not support Streater’'s arguments.

Finally, Streater challenges the lengthha$ prison sentences, alleging that they
exceed by twenty years the statutory maxinumon term allowed for the drug offenses of
which he was convicted. AgaiiGharles precludes Streater’s claims on this issue, but
another consideration also bars this claim. A prisoner proceeding under § 2241 can implicate
the savings clause of 8§ 2255 only if he alleges “actual innoceBaarierman v.Snyde825
F.3d 722, 724 (6th Cir. 2003). Further, difpmer may only pursue a claim of actual
innocence under 8§ 224then that claim is “@sed upon a new rule &#w made retroactive
by a Supreme Court case.Townsend v. Davjs83 F. App’x 728, 7296th Cir. 2003).
Streater does not allege that he is actualhocent of the federal drugffense of which he

was convicted. Instead, he seeks to challenge the length of his sentence. In other words, he
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has not alleged that he “stands convicted of aat that the law doa®t make criminal.”
Carter v. CoakleyNo. 4:13-CV-1270, 2013 WL 3365139 (N.D. Ohio July 3, 2013) (quoting
Bousley v. United State523 U.S. 614, 623 (1998)).

The Sixth Circuit has never extendedstvings clause to a § 2241 petitioner who
seeks to challenge the enhancenaédiiitis or her sentence. Iadt, it has repeatedly held that
claims alleging actual innocence of a senteneinigancement cannot kmsed under § 2241.
Jones v. Castillo489 F. App’x 864, 866 (6th Cir. 2012ee also Reminsky v. United States
523 F. App’x 327, 329 (6th Cir. 2013) (“The sags clause under § 2255(e) does not apply
to sentencing claims.”}ayes v. Holland473 F. App’x 501, 502 (6th Cir. 2012) (same);
Contreras v. Holland487 F. App’x 287, 288 (6th Cir. 2012) (a prisoner’s challenge to his
sentencing enhancement under 88 841 amdi8dot cognizable under § 224Rnderson v.
Hogsten 487 F. App’x 283, 284 (6tiCir. 2012) (same)Brown v. Hogsten503 F. App’x
342, 343 (6th Cir. 2012) (“[C]laims of sentengierror may not serve as the basis for an
actual innocence claim.”).

As the savings clause of § 2255 extends tmlyetitioners asserting a claim of actual
innocence regarding their convans, not their sentences, &iter does not allege a valid
actual innocence claim. Finallgireater does not assertanizable actual innocence claim
because he points to no case that is based apew rule of law niee retroactive by the
Supreme Court.

V.
Streater has not demonstrated that rentgled to the relief requested. Accordingly,

it is hereby
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ORDERED as follows:

1. Petitioner Lloyd Streater’s petition fonmait of habeas corpus, filed pursuant
to 28 U.S.C. § 2241 [Record No. 1],0&NIED.

2. This civil action iDISMISSED andSTRICKEN from the Court’s docket.

This 13" day of October, 2015.

ﬁ_?’._?g,EfSr .

Signed By:
N Danny C. Reeves DCQ
United States District Judge
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