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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

ROBBY TRAVIS,
Plaintiff, Civil Action No. 5: 15-209-DCR
V.

FRANCISCO QUINTANA, Warden, MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendant.

*** *k% *k*k *k*k

Inmate Bobby Travis isanfined by the Bureau of Prisons (“BOP”) at the Federal
Medical Center in Lexington, Kentucky. Proceegiwithout an attorney, Travis has filed a
petition for writ of habeas corpus pursuaot28 U.S.C. § 2241 [Record No. 1] and an
amended petition [Record No. 1dhallenging his federal sentan However, § 2241 is not
the proper vehicle for obtaining the pamiar relief sought. Additionally, Travis’'s
underlying argument is withomerit. As a result, the ggbn and amended petition will be
dismissed.

.

On February 23, 2010, a Tennessee fedeaaidhjury returned ten-count indictment
against Travis, charging him with nine counfspossession of cocaine base with intent to
distribute and distribution in violation of 21 U.S.C. § 841 (Counts One through Nine) and
one count of possession of eeirm following a felony conviatin in violation of 18 U.S.C.

8 922(g) (Count Ten).United Sates v. Robby Travis, No. 2:10-CR-20096-SHM (W.D.

Tenn. 2010) [Record No. 1, therein] On Octob®, 2010, Travis pled guilty to Counts One
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and Ten pursuant to a written plea agreemgRecord No. 34, therein] On March 30, 2011,
the Court determined that Travis was a @ar®ffender as defined by the United States
Sentencing Guidelines (*U.S.S.G.”), § 3R, based on his prior controlled substance
convictions. Notwithstanding this conclusjahe Court granted a downward variance and
sentenced him to serve 108-momptrison term. [Record No. 4therein] The Judgment was
entered on March 31, 2011. [Record No.thgyein] Travis did not appeal.

In November 2011, hvis filed a motion to set asichis sentence under 28 U.S.C.
§ 2255. Robby Travis v. United Sates, No. 2:11-CV-03035-SHMikv (W.D. Tenn. 2011)
[Record No. 1, therein] In suppp Travis asserted that thstrict court had erroneously
sentenced him as a Career Offendnd that he was eligibfer a sentence reduction under
the Fair Sentencing Act (“FSA”) of 2010, PuL. No. 111-220, 12&tat. 2372 (August 3,
2010). The district court rejected these argusierfRecord No. 8, therein] The district
court explained that Travisas a Career Offender under gentencing guidelines based on
his three prior controlled substance convictionsd.]{ Again, Travis did not appeal the

decision.

! Travis, BOP Register No. 23503-076, has a tentative release date of January 22, 2018.
See http://www.bop.gov/inmateloc/(last visited on November 16, 2015).

2 The district court identified Tra/s prior convictions as follows:

1. On November 20, 2001, Defendant waswcted of possession of under .5
grams of crack cocaine with intent dlistribute and possession of a loaded 12
gauge shotgun in Shelby County Cimiad Court Case No. 02-05788 (offense
conduct occurring on August 29, 2000).

2. On December 3, 2001, Defendant was convicted of possession of under .5

grams of crack cocaine with intentdcstribute in Shelby County Criminal Court
Case No. 01-06034 (offense conduct occurring January 12, 2001).
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.

In his current § 2241 petition, Travis challenges his 108-month sentence based on the
Supreme Court’s recent decisiondohnson v. United Sates,  U.S. |, 135 S. Ct. 2551
(2015). InJohnson, the Court addressed the constitutidpeof the residual clause of the
Armed Career Criminal Act (“ACCA”) 18 U.S.C.A. § 924(e)(2)(B)(i},holding that it
violates due process becausasitunconstitutionally vague.Johnson, 135 S.Ct. at 2557.
Generally, the ACCA increases sentences dertain offenders o have three prior
convictions for violent felonies or serious drug offensgse 18 U.S.C.A. § 924(e)(1).

In his original habeas petition and amded habeas petition, Travis provides little
background information in support of his de. Instead, he summarily asserts flolihson
now renders his 108-month sentence invalidoa8ty construing Travis’s submissions, he
likely contends that becausdohnson held the residual clause in the ACCA to be

unconstitutionally vague, his enhanced setgemnder the Sentencing Guidelines (by

3. Defendant was arrested on July 2801, for two offenses. On June 7, 2002,
Defendant was convicted of possessarunder .5 grams of cocaine and over
one-half ounce of marijuanaith intent to sell in Selby County Criminal Court
Case No. 02-02024 (offense conduct occurring July 25, 2001).

[I1d., p. 7, therein]

3 Defendants who are convicted under 18 U.8.822(g) (e.g., felon possessing a firearm)

and have three previous convictions for a “violliony or serious drug offense” are subject to
an enhanced sentence under the ACCA. 18 U&924(e)(1). A “violent felony” is “any crime
punishable by imprisonment for a term exceeding one year” that:

0] has as an element the use, attechpise, or threaten use of physical
force against the person of another; or

(i) is burglary, arson, or exttion, involves use of explosivesy otherwise
involves conduct that presents a serious potential risk of physical injury to
another|.]

Id. 8 924(e)(2)(B) (emphasis added). The italicigedion is known as the “residual clause.”
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analogy) violates his right tdue process set forth in thefthi Amendment of the United
States Constitution. Travis likely contends thatinson announces a new substantive rule of
constitutional law which appliestreactively to final convictins, and that his remedy under
§ 2255 was inadequate and ineffective to chgkehis federal detention. Travis seeks an
order which vacates his current sentence ammbg®s a reduced sentence. [Record No. 1, p.
8; Record No. 11, p. 7]

[11.

As a general rule, Title 28 of the United States Code, 8§ 2255, provides the correct
avenue to challenge a federal conviction orteece, whereas a fedemisoner may file a
§ 2241 petition if the prisoner is challenging isstedating to the execution of his sentence
(i.e., the BOP’s calculation of sentence creditsother issues affecting the length of his
sentence). See United Sates v. Peterman, 249 F.3d 458, 461 (6th Cir. 20015e also
Charlesv. Chandler, 180 F.3d 753, 755-56 (6@ir. 1999). The prirary avenue for federal
prisoners seeking relief from an unlawfulneection or sentence is 28 U.S.C. § 2255, not
8 2241. See Capaldi v. Pontesso, 135 F.3d 1122, 11236 Cir. 2003).

Here, however, Travis is not challengitig manner in which the BOP is executing
his sentence, such as its computation of senterachts or consideration of parole eligibility
(i.e., issues which fall under the purview o2241). Instead, he contends that his sentence
violates his due process ctihgional rights and that, baseuh the Supreme Court’s recent
holding in Johnson, he should receive a reduced pris@mtence, absent the enhancements
which were based onprior convictions.

A federal prisoner may challenge the liggeof his detention under § 2241 only if his

remedy under § 2255(e)fisund to be inadequate or ineffectivlooten v. Cauley, 677 F.3d
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303, 306—07 (6th Cir. 2012¢harles, 180 F.3d at 756. This exdem does not apply where
a prisoner fails to seize an earlier opportunitcéorect a fundamentalefect in his or her
convictions under pre-existing law, or actuadigserted a claim in a prior post-conviction
motion under 8§ 2255 but was denied relief. “It is the petitioner’s burden to establish that
his remedy under § 2255 is irexfliate or ineffective.”ld., 180 F.3d at 756. Travis has not
met that burden.

First, Travis does not contend that heactually innocent of the drug and firearm
offenses of which he was cooted; he argues only that hismgence was enhanced utilizing
an unconstitutionally-vague standard. Thegument is insuffi@nt under § 2241, because
the United States Court of Appeals for the Bilircuit has repeatedlyeld that claims of
sentencing error may notrse as the basis for an actual innocence claBee Brown v.
Hogsten, 503 F. App’x 342, 343 (6th Cir. 201Zgffirming denial of § 2241 petition
challenging ACCA enhancemiemn ground that prior conviction for burglary did not
constitute a “violent felony”)Reminsky v. United States, 523 F. App’x. 327, 329 (6th Cir.
2013) (“The savings clause der § 2255(e) does not apyty sentencing claims.”}dayes v.
Holland, 473 F. App’x 501, 502 (6 Cir. 2012) (same)Contrerasv. Holland, 487 F. App’x
287, 288 (6th Cir. 2012) (holding that prisorsechallenge to his sentencing enhancement
under 88 841 and 846 was not cognizable ud2241). Because Travis merely asserts a
sentencing claim, and because the savirigsse of 8§ 2255 exteadonly to petitioners
asserting a claim of actuainocence regarding thesonvictions, not their sentences, Travis

has not alleged an actual innocenta@m that is cognizable under § 2241.



Second, the holding idohnson is wholly inapplicable hee. Travis's sentence was
not based on the residual clause of #&CA. The non-bindinguideline range for his
sentence was enhanced under U.S.S.G. § 4BAded on his prior controlled substance
offenses, which are defined umdg.S.S.G. § 4B1.2(b). The rdsial clause of U.S.S.G. §
4B1.2(a)(2) defines a “crime of violence” the same manner that the ACCA defines the
term, but the residual clause was not reletaritravis’s sentence because Travis’s guideline
calculation was based on three paolifying convictions involvingontrolled substances.”
Travis’s qualifying offenses for application bfES.S.G. § 4B1.1 did not require application
of the definition of a crime of violence, or the residual clause, in § 4B1.2(a). Thus, the
residual clause of U.S.S.G. § 4B1.2(a)(2) wasan&dctor in Travis's federal sentence, and
Johnson’s holding, which invalidated only the resaliclause of the ACCA, does not apply.

V.

Travis has not demonstrated that he itled to the relief requested. Accordingly, it
is hereby

ORDERED as follows:

1. Petitioner Robby Travis’s 28 U.S.@. 2241 petition for a writ of habeas
corpus [Record No. 1] and his amedd®beas petition [Record No. 11] &ENIED.

2. This action isDISMISSED, with prejudice, andSTRICKEN from the

Court’s docket.

4 Moreover, provisions of th&entencing Guidelines are not subject to the same due

process challenge as the ACCRInited Sates v. Matchett, 802 F.3d 1185, 1193-95 (11th Cir.
2015) (finding that the vagueness dowt does not apply to the rdsal clause in the Sentencing
Guidelines);see also United Satesv. Smith, 73 F.3d 1414, 1418 (6th Cir. 1996) (The Sentencing
Guidelines are not subject to challenge based on a claim of void for vagueness). Thus, while the
residual clause of the ACCA mae void for vagueness, the ihsal clause in U.S.S.G. §
4B1.2(a) is not.
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This23“ day of November, 2015.

Signed By:
Danny C. Reeves DC,Q
United States District Judge




