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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

TIMOTHY FLINCHUM, et al.,
Plaintiffs, Civil Action No. 5;: 15-253-DCR
V.

CITY OF BEATTYVILLE, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.
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Plaintiffs Timothy Flinchum, Vanessa ikthum, and J.M.F.F. allege that the
defendants violated their constitanal rights by failing to properlinvestigate the death of a
family member, Jordan Flamum, and by failing prosecute the individual who caused his
death. [Record No. 1] They also assertestatv claims arising out of the same alleged
misconduct. Igd.] This matter is pending for consideration of the motion to dismiss or, in the
alternative, for jdgment on the pleadings fileby Defendants City oBeattyville, City of
Beattyville Police Department, Greg Brantdarg, and John Smith. @ord No. 20] The
defendants argue that they did not owe thanpffs a duty to investigate the underlying
incident, and that the state laart claims lack merit. Fothe reasons outlined below, the
defendants’ motion will be granted.

l.
Jordan Flinchum was killed in a collisi on a Kentucky highway on February 14, 2014.

[Record No. 1, T 11, 19] Defeadt Greg Brandenburg, Chief Police for the City of

Beattyville, responded to the accidesall and investigated the incidentld.[at { 19] The
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plaintiffs allege that the driver of the veladhat struck Flinchum (Luke Phillips) was under
the influence of intoxicating substances, had no driver’s license or insurance, and was driving
recklessly at the timef the collision. [d. at { 12]

The plaintiffs also allege that Brandenbdaged to properly “investigate and report
the circumstances of the crash causing [Flinchum’s] death . .Id.’at[{ 21] They further
suggest that Brandenburg failed to properkgsgrve evidence relating to the criméd. at
19] Additionally, the plaintiffs contend th&randenburg “failed to bring proper legal
proceedings against Luke Phillipfter discovering that he had violated Kentucky law in the
course of the crash and haxlycodone in his blood at the @wf the crash. . . .”Id. at § 21]
Regarding the other defendants, the plain@isert that Brandenbulgcked the necessary
training and that the defendarifailed to take preventativenal remedial measures to guard
against the effects of deficient training.fd.[at | 25]

I.

Motions to dismiss under Fed. R. Civ. 2(b)(6) and motions fojudgment on the
pleadings under Fed. R. Civ. P. 12éc¢ reviewed in the same mann&fickers v. Fairfield
Med. Ctr, 453 F.3d 757, 761 (6th CR006). Because the classification of the motion has no
legal effect, the Court will evaluatee pleading as a motion to dismiss.

When evaluating a motion to dismiss under Rilfh)(6) of the Federal Rules of Civil
Procedure, the Court must determine whetherctmplaint alleges “siicient factual matter,

accepted as true, to ‘state a claim igefehat is plausible on its face.’Ashcroft vigbal, 556

1 Because the motion will be considered unaetion to dismiss standards, the Court
will not consider the exhibits that the partesached to their pleadings. Moreover, these
exhibits are not necessarydecide the defendants’ motion.
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U.S. 662, 678 (2009) (quotirgell Atl. Corp. v. Twombl|y550 U.S. 544, 57(R007)). The
plausibility standard is met “when the plainfiieads factual content that allows the court to
draw the reasonable inferentte&at the defendant is liabfer the misconduct alleged.ld.
(citing Twombly 550 U.S. at 556). Atibugh a complaint need notntain “detailed factual
allegations” to survive a motion to dismissg tiplaintiff’'s obligation to provide the grounds
of his entitlement to relief requsanore than labels and consilons, and a formulaic recitation
of the elements of a cause of action will not ddwombly 550 U.S. at 555 (internal quotation
marks and citation omitted).

Further, in considering a Rule 12(b)(6) toa, the Court is required to “accept all of
plaintiff's factual allegations as true and deterenwhether any set ofdts consistent with the
allegations would entitle the plaintiff to reliefG.M. Eng’'rs & Assoc., Inc. v. W. Bloomfield
Twp, 922 F.2d 328, 330 (6th Cir. 1990However, the Court neatbt accept as true legal
conclusions cast in the form &dctual allegations if thoseonclusions cannot be plausibly
drawn from the facts as allege&ee Igbal556 U.S. at 678 (“[T]héenet that a court must
accept as true all of the allegations contdine a complaint is inapplicable to legal
conclusions.”)see also Papasan v. Allaih78 U.S. 265, 286 (198@)dting that, in reviewing
a motion to dismiss, the district court “must taltethe factual allegatits in the complaint as
true,” but that the court is “not bound to accaptrue a legal conclusi couched as a factual
allegation”). Thus, Rule 12(b)@ssentially “allows the Coutbd dismiss, on the basis of a
dispositive issue of law, merige cases which would otherwisste judicial resources and
result in unnecessary discovery.'Glassman,Edwards, Wade & Wyatt, P.C. v. Wolf

Haldenstein Adler Freeman & Herz, LL.BO1 F. Supp. 2d 991, 997 (W.D. Tenn. 2009).
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A. 1983 Claims

To state a claim under 42 U.S.C. § 1983,anpiff must establish that a person acting
under color of state law deprived him or heaaight secured by thHeéonstitution or the laws
of the United StatesFlagg Bros., Inc. v. Brookgl36 U.S. 149, 155 (1978When a plaintiff
brings a claim against an entity defendant, phentiff must establish the violation of a
constitutional right and that “the municipalityjsolicy or custom led to the violation.”
Robertson v. Lucag53 F.3d 606, 622 (6th Cir. 2014). daedingly, regardless of whether
the claim is against an individual state aatora governmental enyit the plaintiff must
establish the violation of a constitutional rightaoright created by feds law. Because the
Plaintiffs attempts to establish the violatioha constitutional right are unsuccessful, their
claims fail with respect to all defendants.

1. Equal Protection Claim

The plaintiffs allege in the first countatthe defendants’ failure to investigate the
accident amounted to a “deprivation of their ¢@gagonal right to equal protection of the law
as guaranteed by the various provisions of the ttohen . . . .” [Record No. 1,  31] They
seem to argue that the defendamilure to conduct a propervastigation deprived them of
the equal protection of KRS 16.060, which impoaeafuty on various state actors “to detect
and prevent crime, apprehend criminals, maintain law and order throughout the state, to collect,
classify and maintain informatiouseful for the identification afriminals and to enforce the
criminal, as well as the motor vehicle and t@aféiws of the Commonwealth.” [Record No. 1,

11 15, 20]



The defendants contend that the plaintiitsse failed to state a claim for an equal
protection violation because ey have not alleged membeshn a protected class or
discriminatory treatment based treir membership in that da. [Record No. 20, Ex. 1, p.
12] The equal protection claugeohibits state actors fromenying “to any person within
[their] jurisdiction the equal protection of tews.” U.S. Const. Amend. XIV, § 1. This
clause requires that “similarly situated miduals” be treated ia similar mannerNicholson
v. City of West Laker6 Fed. Appx. 626, 629 (6th Cir. 2003) (citation omitted). A plaintiff
may state a claim for an equmbtection violation by alleging “discrimination by government
which either burdens a fundamental right, tesgesuspect class, or intentionally treats one
differently from others similayl situated without any rational basis for the difference.”
Rondigo, L.L.C. v. Twp. of Richmgng4l F.3d 673, 681-82 (6th Cir. 2011). Where the
plaintiff does not allege the bued of a fundamental right or méership in a suspect or quasi-
suspect class, courts evaluate the claim under rational basis ré&&tanborough v. Morgan
Cnty. Bd. of Edu¢.470 F.3d 250, 260 (6th Cir. 2006)This requires that the plaintiff
“demonstrate that the government action lackstianal basis . . . either by negativing every
conceivable basis which might support the ggoment action, or by demonstrating that the
challenged government action wastivated by animus or ill-will.” Id.

The plaintiffs have not specified whichtbiese categories of equal protection violation
they are asserting. However, because they hawalleged either theurden of a fundamental

right or membership ia suspect class—or any type of gpofor that matter—the Court will



assume that they intend boing a “class of one” clairh.In a class of one claim, the plaintiff
“does not allege that the defdants discriminate againstgroup with whom she shares
characteristics, but rather that the defendamtgply harbor animusgainst [him or] hemn
particular and therefore treateaer arbitrarily.” Davis v. Prison Health Service679 F.3d
433, 441 (6th Cir. 2012) (quotirigazy Y Ranch Ltd. v. Behrerigl6 F.3d 580, 592 (9th Cir.
2008) (emphasis in original)). Tsiate a class of one equal gaiton claim, plaintiffs must
allege that they, as individuals, have been “intentionatyatéd differently from others
similarly situated and thatéine is no rational basis fordhifference in treatment.Village of
Willowbrook v. Olech528 U.S. 562, 564 (2000).

Here, the plaintiffs fail to state a claimrfan equal protection violation under a class
of one theory. To state such a claim, the piggnmust allege that the officers treated them
in an adverse fashion relatite other similarly-situatedndividuals connected with the
investigation and prosecution ah alleged crime, and that the defendants’ adverse treatment
was arbitrary and motivated bi-will or animus towards th plaintiffs. However, the
plaintiffs fail to allege any facts that wouldpport any of the elements of such a claim. The
Complaint contains no allegationslating to the defendantseatment of similarly-situated
individuals, much less an allegation that simylasituated individualseceived more favorable
treatment during criminal investigations. Moreovthe plaintiffs fail to allege that they
received adverse treatment thads arbitrary and motivated li+will or animus, or that the

defendants lacked a rational bdsisthe allegedly improper destons that they made relating

2 As discussed more fully below, the piaifs have not stated the burden of a
fundamental right because there is no constitulippaotected interested in the investigation
and prosecution of another individual.
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to the investigation. Instead, the plaintiffs relg state the conclusory allegation that the
defendants’ alleged inadequate investigation idegrthem of equal ptection of the laws.
Thus allegation clearly does not contain suéint factual support the requisite pleading
standard. Accordingly, the Court concludes thatplaintiffs have failed to allege any facts
that would support a claimed equal protection violation.

2. Due Process Claim

The plaintiffs assert inthe second count that the dedants’ failure to properly
“investigate, collect and preserevidence, and prosecute wrongd deprived them of their
“constitutionally protected rights . . . as set forth in KRS 16.060 or their right to be free from
emotional distress.” [Record No. 1 § 34] Tdefendants argue in response that this claim
should be dismissed because the plaintiffs ddage any constitutional rights relating to the
investigation of the accident. [Record No. 28, E, p. 6] The defendanare correct that the
plaintiffs do not have a liberty interest in a competent investigation of their family member’s
death. As such, the plaintiffs have failedstate a claim for a violein of the due process
clause.

Although the Complaint itself is not cleaegarding whether the plaintiffs raise a
substantive or procedural duepess claim, their pleadings clarify that they “allege that KRS
16.060 provides a statutory rightitovestigation and prosecutiaf the circumstances of the
child’s death such that a liberiyterest is created.” [Recolb. 23] Accordingly, the claim
will be construed as one for alstantive due process violati@gecifically, a volation of an
alleged liberty interest in a cor@nt investigation and prosecution.

The substantive due procesisuse of the Fourteenth Amendment protects certain

individual liberty interests against “governnt@nactions regardless dlfie fairness of the
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procedures used implement them.” Daniels v. Williams474 U.S. 327, 3311986). An
interest only qualifies as a libeiityterest that is protected byetsubstantive due process clause
if it is “so rooted in the traditions and coresece of our people to hanked as fundamental”
and “implicit in the concept adrdered liberty . . . ."Charles v. Baesle©10 F.2d 1349, 1353
(6th Cir. 1990) (citations omitt¢d And a right is only recognéd as an implicit liberty right

if it is so vital that “neither liberty ngustice would exist if it were sacrificed.ld. (citation
omitted).

The plaintiffs argue that K.R.S. § 16.06Ceates a liberty interest in a competent
investigation and prosecution that is protectedhieydue process clausAs an initial matter,
the language of the statute does not createrighys for members of the public. Instead, it
imposes duties on state law enforcement actud) as to “detect and prevent crime,” and
authorizes them to enforce the laws. K.RR36.060. The statute imo way entitles members
of the general public to have these tasks peréal in any particular way for their personal
benefit such that it could be construseicreating a right to these servic€ge generally Hall
v. Warren Cnty. Reg’l JgiNo. 1: 09-CV-00098, 2010 WL 231740 at *4 (W.D. Ky. Jan. 14,
2010) (noting that K.R.S. 8 16.060 tasks thentieky State Police “with statewide law
enforcement”}

However, even assuming that the state staixgated an individual right to a competent
investigation and prosecution, such a “rigtgtanding alone, does not qualify as a liberty

interest that is protected byettsubstantive due process clausgenerally, “f]tate-created

3 Moreover, this section of the Kentuckywised Statutes applies to the Department of
Kentucky State Police, which suggests thatsti@bearing othe municipal law enforcement
defendants that the plaifi§ name in this action.
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rights . . . do not rise to the level of ‘fundamtal’ interests protéed by substantive due
process.” Charles v. Baesle©10 F.2d 1349, 1353 (6th Cir. X9 Instead of automatically
being treated as liberty interests that areqmietd by substantive dyseocess, state-created
rights must independently qualify for constitutal protection. Specifically, a state right is
only protected by th constitution if it is sbundamental and iplicit in the concept of ordered
liberty that a failure to protect itauld threaten liberty and justic&ee id(finding that a state-
created contractual right was not a libertieiest protected by substantive due process).
Generally, citizens do not haweright to receive governmental services, much less a
right so fundamental that it rises to the lewéla liberty interest that it is protected by
substantive due process. The due procemssel is primarily concerned with preventing
“government from abusings power, or employing it as ansinument of oppression.” 1t is
not generally used to impose affirmative ohtigns on government actors to provide aid to
citizens or to provide citizens with a constitutityrguaranteed right to ceive these services.
DeShaney v. Winnebago CnBept. of Soc. Serys489 U.S. 189, 195, 94.989). Because

the due process clause does not guarantgghtito government aid, it does not generally

4 Collins v. City of Harker Heights, Tex503 U.S. 115 (1992hoes not support the
plaintiffs’ argument. IrCollins, the petitioner argued that a state statute that imposed a duty
on state employers to maintaansafe work environment creat a constitutionally-protected

right. The Court rejected the than that § 1983 created a cause of action for a violation of the
state statute, concluding that the claim essijnaanounted to a “typicastate-law tort claim”

that should not be addressed@deral court through § 1983d. at 128. It then stated that,

even it were to assume that the state statueated a liberty intest, it would not find a
violation of a constitutional right. Contrary tiee plaintiffs’ interpretation, the Court did not

hold that a state statute creates a liberty interest, but instead entertained the possibility for the
sake of argument and went onrégect the petitioner’s claim.
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provide a cause of action when tla&d is rendered inadequatel@ee Jackson v. Schyl#29
F.3d 586, 590 (6th Cir. 2005).

Because the government does not have aitaienally-imposed obligation to provide
services to their citizens, it follows thaitizens do not have a fundamental right to
governmental law enforcement s&es that is protected by the substantive due process clause.
While government offi@ls may be legally required to irstegate and prosecute crimes, the
duty is performed for the benefit of the puldienerally and is not osd “to any one member
of the public” individually. Fulson v. City of Columbu801 F. Supp. 1, 65.D. Ohio 1992)
(citing Doe v. Mayor and City @uncil of Pocomoke Cityr45 F. Supp. 1137 (D. Md. 1990)).
Accordingly, individual citizens do not havecanstitutional right to compel law enforcement
officers to act, or to requirtdat they investigate and prosexgtime, in a particular wayld,;
see also Linda R.S. v. Richard, @10 U.S. 614, 619 (1973) (“[A] private citizen lacks a
judicially cognizable interest in theg®ecution or nonprosecution of anotherMjichell v.
McNeil, 487 F.3d 374, 378 (6th C007) (“There is no statutpor common law right, much
less a constitutional righttp an investigation.”)Seigel v. City of Germantow5 Fed. Appx.
249, 250 (6th Cir. 2001) (“[A] finding of incompetent or negligent investigation . . . is
insufficient to establish a constitutional violation.'In summary, the pintiffs do not have a
substantive due process right to a compei@stigation or prosecution and they cannot

maintain a cause of action for the alldgeadequate performae of those duties.

5 There are two exceptions under which tbeegnment has an obligation to provide aid
and a plaintiff may maintain a ceiof action for incompetent praion of this aid: (1) where
the government is holding the plaintiff in cody or (2) where the government has taken some
action that placed the plaintiff in dange3chultz 429 F.3d at 590. The plaintiffs in this case
have not allegedither circumstance.
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B. State Law Tort Claims

Because the plaintiffs have brought telaims for relief under a federal statute, 28
U.S.C. § 1983, the Court is presiding oveistmatter on the basis of federal question
jurisdiction. However, the plaintiffs also raeistate tort law claims arising from the same
incident (i.e., the death ofeir family member and the relaténvestigation and prosecution)
over which this Court may exercise supplemet@diction pursuant to 28 U.S.C. § 1367(a)
(“district courts shall have supplemental jurigdin over all other claimthat are so related to
claims in the action within such original juristian that they form parbf the same case or
controversy”).

As a general rule, when all federal claims dismissed before trial under Rule 12(b)(6),
“the balance of considerations usually willipioto dismissing the ate law clans” before
reaching their meritsMusson Theatrical Inc. v. Fed. Exp. Cqor®9 F.3d 1244, 1255 (6th Cir.
1996). However, the balance afnsiderations will weigh in favaf federal courts retaining
and deciding state law claims “when it issalutely clear how the pendent claims can be
decided,” since there is meason to have a state court addoéaisns that are elarly meritless.
Wright v. Associated Ins. Cos. In29 F.3d 1244, 1251 (7th Cir. 1994) (citedMysson 89
F.3d at 1256). Because the resioln of the plaintiffs’ state claims against the defendants is
clear, the Court will decide trstate law claims that the defeards have moved to dismiss.

Further, when deciding aade law claim based on supplemental jurisdiction, a federal
court is “bound to apply the law the forum state to thsame extent as if it were exercising
its diversity jurisdiction.” Super Sulky, Inc. v. U.S. Trotting Asslii4 F.3d 733, 741 (6th Cir.

1999). Accordingly, the plaintiffs’ state lawagins will be evaluated under Kentucky law.
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1. Intentional Infliction of Emotional Distress

The plaintiffs allege in the third count that the defendants “acted intentionally or
recklessly,” causing them “severe emotionalrdist” through conduct that “was so outrageous
and intolerable that it offends the generallycepted standards of adscy and morality.”
[Record No. 1, p. 1J0 The defendants assert that tbigim should be dismissed because the
plaintiffs have failed to allege that the defentdaook any action with éintention of causing
them severe emotional distresfiRecord No. 20, Ex. 1, p. 14Because the plaintiffs have
failed to state a claim for imtéional infliction of emotionaldistress, this claim will be
dismissed.

In Kentucky, to state a claim for intgonal infliction of enotional distress, an
aggrieved party must assert that the allegetemsbr caused him or hemotional distress and
did so with “the specific purpose of caugiemotional distress (itional) or intended a
specific injury and knew or should have knowattht would cause emotal distress . . . .”
Childers v. Geile 367 S.W.3d 576, 580 (Ky. 2012) (citation omitted). Additionally, “the
conduct in question must be esdre, or outrageous and intoleblt must violate generally
accepted standards of decency amorality. It must be morthan bad manners, and must
cause severe emotional distresst, just hurt feelings.’1d. at 581 (citation omitted).

The plaintiffs fail to state a claim for thietentional infliction of emotional distress
under this standard. Instead, thagrely recite the element$ the cause of action without
specifying factual circumstances that couldgiloly be construed asipporting an allegation

of “extreme,” “outrageous,” ofintolerable” behavior. Whileghey make the conclusory
statement that the defendants acted intaatip or recklessly, they provide no factual

assertions suggesting that the defendants actedtionally or recklessly in causing their
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alleged emotional distress. The plaintifi® no more than assert that the defendants
investigated the incident inadequately. Suclallegation hardly riset® the level necessary
to maintain such a claim. Further, thereasbasis to contend that the defendants’ conduct
was outrageous or was calculatedaoise emotional distress. dinort, this claim clearly fails
to satisfy pleading standards for stating a clafrimtentional infliction of emotional distress.

2. Negligence

In their fourth claim, the plaintiffs alleghat the defendants acted negligently in the
investigation and prosecution of Luke PhillipgRecord No. 1, p. 10-11] Specifically, they
assert that the defendants owed them & diitcare because they assumed “a special
relationship with the plaintiffs to invesage the crash, collect and preserve evidence,
apprehend Luke Phillips, and prosecute PHlligonviction for the killing of Jordan
Flinchum.” [id.]

The defendants argue that the plaintdEnnot maintain an action for negligence
relating to the investigation and prosecutiorthted underlying incident because they did not
owe the plaintiffs a duty to investigate oopecute the alleged crime. The defendants are
correct regarding this argument.

To state a claim for negligence under Kektulaw, a plaintiff mustllege: “(1) a duty
owed by the defendant to the plaintiff, (2) admie of that duty, (3) injuryo the plaintiff, and
(4) legal causation between the defendabteach and the ptsiff's injury.” Wright v. House

of Imports, Inc. 381 S.W.3d 209, 213 (Ky.022). Where a plaintiffseeks “to establish an

6 It is highly unlikely that the defendant®uld ever owe the plaiififs a duty relating to
the prosecution of crime, given that Defentd@randenburg is a law &arcement officer who
is not charged with the prosecution of crime.
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affirmative duty on public officials in the perfoance of their official duties,” the plaintiff
must allege “a special relationship betwehke victim and the public officials.’Fryman v.
Harrison, 896 S.W.2d 908, 910 (Ky. 1995) (citation ondite To allege such a special
relationship, a plaintiff must satisfy a two-protest, demonstrating “that the victim was in
state custody or was otherwise restrained leystiate at the time in question, and that the
violence or other offensive condugas perpetrated by a state actod”

Here, the plaintiffs have failed to state a claim for negligence because they have failed
to allege a special relationship as required~lpyman The plaintiffs havalleged an injury
that was caused by a state actor, satisfying the second prong of the test. However, the plaintiffs
have not alleged that they were in custody bentise restrained by ehstate at the time of
the alleged injury. Indeed, this prong couldt have been satisfied because there is no
indication that the plaintiffs were presentridg the investigation or were meaningfully
involved in the process.

The plaintiffs argue, however, th&aither v. Justice & Pub. Safety Cabindd7
S.W.3d 628 (Ky. 2014), compebs finding that they had a spial relationship with the
defendants and that the defendawed them a legal duty to prapeinvestigate the incident.

In Gaither, the Kentucky State Police recruited an eeghtyear-old to act as an informant and
maintained an ongoing relationship with hindowever, it failed to conceal his identity,
resulting in the individual being killed dag a botched drug-buy. &hcourt acknowledged
that the law enforcement officers did rmte the victim a lgal duty under th&rymantwo-
pronged special relationship test, since the vietas never in custody or otherwise restrained.

Id. at 637. But the court determined “theque police-informant relationship presented by
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this case” required deviation from the special relationship test because the nature of the
relationship “created a duty owed the police to their informant.’ld.

In concluding that thérymanrule was not controlling, th@aither Court emphasized
the nature of the state actorgbstantial relationship with theatinant. It concluded that the
injury “was uniquely foreseeable,” noting tha¢ tistate agency actuylcreated a connection
with the injured claimant, andeh repeatedly fostered the tomation of that relationship.”
Id. Importantly, “the state officials . . . actiyedought out the individuatho was destined to
become the victim” by “soliciting his services agonfidential informant” and then oversaw
his work, which gave him a righo expect their protectionid. at 638, 39. As a result of this
significant and calculated involvement, the “circgtances created a ‘special’ relationship . . .
that does not exist between the KSP amembers of the general public who may by
happenstance indirectly fallatim to police negligence.ld. at 639 (emphasis added).

TheGaither Court clearly deviated fro the rule announced Frymanbecause doing
SO was necessary to address the unique circumstances preSa@ablright v. BeardNo. 1:
14-CV-00090-GNS-HBB, 2015 WL 1726419, at *4 (W Ky. Apr. 15, 2015) (noting that the
court inGaither“was careful to couch its holding indlcontext of the unique circumstances
of that case—a confidentiaiformant whose identity hadelbn compromised and who was
intentionally put in dang&y. Importantly, in bothFrymanandGaither, the court emphasized
that individual members of ¢hpublic cannot maintain a causieaction against a state actor
for the performance of “a generaltgwwed to the public at laegand not specifically to [the
victim].” See Fryman896 S.W.2d at 91Gee also Gaither447 S.W.3d at 639 (clarifying
that state actors do not owe a duty to “merslo¢ the general public who may by happenstance

indirectly fall victim to policenegligence”). Accordingly, th&aither exception does not
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apply absent significant actions from stateoex creating a relatiohgp with a specific
individual. Otherwise, state actors’ duties tielg to law enforcement arfimited to a general
one owed to the public at largather than an actionable duiwed to any individual member
of the public.

Here, the relationship between the defendantsthe plaintiffs was not so direct and
involved as to justify a determination thaettlefendants owed their duty to investigate the
crime to the plaintiffs (personally) undéaitherrather than to the publigenerally). Unlike
the state actors ifbaither, the defendants did not seek dlg¢ plaintiffs and maintain an
ongoing relationship with them during whicheth exercised control over them in the
performance of a partitar role. Instead, the plaintiffexposure to the defendants was
incidental to their performiniaw enforcement taskassociated with their positions as public
officials. These plaintiffs were in the sapesition as any other member of the public whose
family members allegedly fall giim to crimes that law enforcement investigates. While the
circumstances of this case are unfortunate etiemo indication of # type of deliberate,
direct, or ongoing relationship that would s the finding of a special relationship and
imposition of a legal duty und€aither. Instead, the defendantdity to investigate was a
general one owed to the publarge that is not actiobé in this case.

V.

The plaintiffs’ final claim is a state law claim for negligence against an unidentified
defendant (John Doe), the ownerté vehicle that Luke Phillips was driving at the time of
the underlying incident. [Record No. 1] As is true of the state law claims against the
government defendants, this Court may, inditcretion, exercise supplemental jurisdiction

over this claim.Musson Theatrical Ino.. Fed. Exp. Corp89 F.3d 1244, 1254th Cir. 1996)
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(citations omitted). It is a gerad principle that, where “federaédsues are dismissed before
trial, district courts shouldecline to exercise pendent jurisdiction over state law claiGaff
v. Fed. Deposit Ins. Corp814 F.2d 311, 31%6th Cir. 1987);see also Musser89 F.3d at
1255 (“After a 12(b)(6) dismissal, there is aosfy presumption in favor of dismissing
supplemental claims.”). Because the Doe defendant has not been identified, has not been
served, and has not respondedh® allegations, it would not keppropriate to address the
claims asserted by the plaintiffs against thisypaNloreover, it is neither in the best interest
of judicial economy nor comity for this Coud retain jurisdiction over this single state law
claim, having dismissed all other claims in the caSee Landefeld v. Marion Gen. Hosp.,
Inc., 994 F.2d 1178, 1182 (6tir. 1993) (noting that federaburts should avoid “needlessly
deciding state law issues”). Accordingly, #tlaim against this defendant will be dismissed,
without prejudice.
V.

For the foregoing reasons, it is hereby

ORDERED as follows:

1. The defendants’ motion to dismissiarthe alternativemnotion for judgment
on the pleadings [Record No. 20]GRANTED.

2. All counts asserted against Defenda&@ity of Beattyville, City of Beattyville
Police Department, Greg Brd@nburg, and John Smith &&SM|SSED, with prejudice.

3. The claims asserted against Defendant John Do®I&M | SSED, without
prejudice.

4. All remainingmotions[Record Nos. 42, 51] aieENIED asM OOT.
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5. The pre-trial conference and trial previously scheduledCaBICELED.
Further, the parties are relievefithe obligation of submitting further filings as outlined in the
Court’s Scheduling Order.

This 1% day of December, 2016.

Signed By:

Danny C. Reeves DC,Q
" United States District Judge
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