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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

WALTER T. GIPSON,
Plaintiff, Civil Action No. 5: 15-336-DCR

V.

CAROLYN W. COLVIN, ACTING

COMMISSIONER OF SOCIAL
SECURITY,

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N N

Defendant.

*k*% *k% *k*k **k%k

This matter is pending for considerationcodss-motions for snmary judgment filed
by Plaintiff Walter T. Gipson (“Gipson” or “thplaintiff’) [Record No. 12] and Defendant
Carolyn W. Colvin, Acting Commissioner of SatSecurity (“the Commissioner”) [Record
No. 13]. Gipson argues that the Administrathaw Judge (“ALJ") erré in determining that
he is not entitled to disability insurance betseefiHowever, the Commissioner contends that
the ALJ’s decision is supported by substdné@dence and should be affirmed. For the
reasons discussed below, the Court will gthe Commissioner’'s motion and deny the relief
requested by Gipson.

l.

On August 28, 2012, Gipson fiea Title Il application fola period of disability and
disability insurance benigg. [Administrative Transcript, “Ty" p. 186] He alleged a disability
beginning on June 20, 2009, but later amendsa@lleged onset date to January 26, 20di1.

at pp. 186, 34. Gipson, along with attorney Misirgan and vocationaxpert (“VE”) Tina
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Stambaugh, appeared before ALDbnBie Kittinger on December 23, 2013, for an
administrative hearing.ld. at 31. ALJ Kittinger issued written opinion on March 7, 2014,
in which she determined that Gipson was not disabled under sections 216(i) and 223(d) of the
Social Security Act (“the Act”)Id. at 27. Gipson appealed thaicision to the Social Security
Administration’s (“SSA”)Appeals Councilld. at 15. However, the Aqeals Council declined
the plaintiff's request for reviewld. at 1.

Gipson was 44 years-old when his allegesbility began, and 49 years-old at the time
of the ALJ’s decision.ld. at pp. 25, 34. He completed higthool and previously worked as
an automobile mechanidd. at 37. Gipson had operated his cauto garage for several year.
However, at the time of thedministrative hearing, Gipsorns®n was running the garage due
to Gipson’s health problemsld. After considering the testimony presented during the
administrative hearing and rewing the record, the ALJ coacded that Gipson suffered from
the following severe impairmentsypertensive cardiovasculasdase; essential hypertension;
and diabetes mellitudd. at 21. Notwithstanding these impairments, the ALJ determined that
the plaintiff retained the residual functionapeaity (“RFC”) to perbrm light work, subject
to the following limitations:

occasional climbing of ramps and stairs; occasional balancing, stooping,

kneeling, crouching and crawling; heosiid never climb ladders, ropes or

scaffolds; and he should avoid contated exposure to hot and cold
temperature extremes, humidity, vibom, and hazards sbh as dangerous
machinery and unprotectedigiets. He should be allowed to alternate sitting

and standing at thirty (30) forty-five (45) minute intervals.

Id. at 22.

After considering Gipson’s &g education, workexperience, anBFC, ALJ Kittinger

concluded that he could perfo a significant number ofobs in the national economy,
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including trimmer cutterpacker, and inspectord. at 26. As a result, the ALJ determined
that Gipson was not disabled from Janu28y 2011, through March 31, 2011, the date last
insured. Id. at 27.

.

Under the Social Security Aca “disability” is defined asthe inability to engage in
‘substantial gainful activity’ because of a dzally determinable physical or mental
impairment of at least ongear’s expected durationCruse v. Comm’r of Soc. Sg602 F.3d
532, 539 (6th Cir. 2007) (citing 42 U.S.C. § 4281Jp)A)). A claimant’s Social Security
disability determination is no by an ALJ in ecordance with “a fie-step ‘sequential
evaluation process.”Combs v. Comm’r of Soc. Se459 F.3d 640, 642 {6 Cir. 2006) (en
banc) (quoting 20 C.F.R. § 404.1520(a)(4)). If treemabnt satisfies the first four steps of the
process, the burden shifts to the Commissr with respect tthe fifth step. See Jones v.
Comm’r of Soc. Sec336 F.3d 469, 474 (6th Cir. 2003).

A claimant must first deonstrate that he is not emggad in substantial gainful
employment at the time of the disability application. 20 C.F.R. § 404.1520(b). Second, the
claimant must show that he suffers from a seapairment or a combation of impairments.

20 C.F.R. § 404.1520(c). Thirdf the claimant is not engaged in substantial gainful
employment and has a severe imp&nt which is expected todafor at least twelve months

and which meets or equals a listed impairmentyitidoe considered disabled without regard

to age, education, and work experience. 20 C.F.R. § 404.1520(d). Fourth, if the claimant has
a severe impairment but the i@missioner cannot make a deteration of the disability based

on medical evaluations and current work activity, Commissioner will ngew the claimant’s



residual functional activity (“RFC”) and relemapast work to determine whether he can
perform his past work. He can, he is not disabled. 20 C.F.R. § 404.1520(f).

Under the fifth step of the analysis,tlife claimant’s impairments prevent him from
doing past work, the Commissionetill consider his RFC, agesducation, and past work
experience to determine whether he can perfuimar work. If he camot perform other work,
the Commissioner will find the claimant disabled. 20 C.F.R. §8 404.1520(g). “The
Commissioner has the burden of proof only on ‘ifiln step, proving that there is work
available in the economy thtlite claimant can perform.”White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotitter v. Comm’r of Soc. Se203 F.3d 388, 391 (6th
Cir. 1999)).

This Court’s review is linted to determining whetherg¢hALJ’s findings are supported
by substantial evidence and whether the ALJ eggad the proper legal standards in reaching
her decision.Rogers v. Comm’r of Soc. Set86 F.3d 234, 241 (6th Cir. 2007). Substantial
evidence is such relevant evidence as reasemainds might accept as sufficient to support
the conclusionRichardson v. Peraleg402 U.S. 389, 401 (1971Bass v. McMahgm99 F.3d
506, 509 (6th Cir. 2007). Even if an ALJ’s d&on is supported by substantial evidence, the
decision will not be upheld if the Commissesrfailed to follow itsown regulations and the
error prejudiced the claimant time merits or deniethe claimant of aubstantial rightBowen
v. Comm’r of Soc. Sec&78 F.3d 742, 746 (6th Cir. 2007).

[11.

The plaintiff complains that the ALJ erredthé second step of her analysis by failing

to consider all of his severmpairments. [Record No. 1P, p. 3] Although the ALJ found

that his hypertensive cardiovascular diseassential hypertension, ad@dbetes mellitus were
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severe, Gipson contends that the ALJ shoulet ltetermined that the following impairments
also were severe: obesity, luamtpain and radiculopathy, piti edema, diabetic neuropathy,
and obstructive sleep apndd. Additionally, Gipson contendsahthe ALJ failed to consider
that each of his impairments svaxacerbated by his obesitid. As an initial matter, any
error based solely on the failure to charazeean impairment as severe was harmlesse
Kirkland v. Comm’r of Soc. Se&28 F. App’x 425, 427 (6 Cir. 2013) (unpublished opinion).
As long as a claimant has one severe impaitntbe ALJ proceeds tihe next step of the
analysis.See id.When assessing how much work adividual can do, the ALJ must consider
all limitations imposed by the individual's impaents, including those impairments that are
non-severe.d.

Gipson contends that the ALJ did not coesidach of his impainents in combination
with his obesity as required by SSR 02-2002 WL 34686281 (Sep2, 2002). Although
obesity is no longer a listing under the Listingrapairments in 20 C.F.Rsubpart P, appendix
1, it is still a medically determinable impairnteand, thus, adjudicators must consider its
effects when evaluating disabilityd. at *1. Because the effecbf obesity may exacerbate
the effects of other impanents, adjudicators are instructed to consider them in combination.
Id.

Records of Central Baptist Hospital indie that, on Janua®6, 2011, Gipson was Six
feet, one inch tall and weighed 397 pounds, wiBMI of 51. [Tr. p. 246] A BMI of 40 or
greater is known as Level llbr “extreme” obesity and represents the greatest risk for
developing obesity-related impairmentSSR 02-1p, 2002 WL 386281, at *2. Although
obesity on its own may be considered a sewvepairment, there is no specific weight or BMI

that equates with a severe impairmedt.at *4. Rather, disabilitgdjudicators must perform
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an individualized assessment of the mlant’'s functioning to determine whether any
impairments are severdd.

Social Security Ruling 02-1p does not offey garticular mode of analysis for obesity.
Bledsoe v. Barnhartl65 F. App’x 408, 412 (6th Cir. 2006Rather, the ruling directs ALJs
to consider the claimant’s obesttyoughout the sequential evaluatiddhiloh v. Comm’r of
Soc. Se¢600 F. App’x 956, 959 (6th Cir. 2015). ALdee required to take into account “the
effect obesity has upon the individual’s ability perform routine meement and necessary
physical activity within the work environmeht&and consider how “fague may affect the
individual’s physical and mental giby to sustain work activity.”ld. at *6.

Here, the ALJ acknowledged Gipson’s dhgsoting that, in March 2012, he had a
BMI of 49.36. [Tr. p. 24] Sé also relied upon the opinions of state examiners Drs. Paul
Saranga and Carlos Hermz who diagnosed Gips@s morbidly obeseld. at pp. 71, 83.
Despite Gipson’s excessive BMI, both consulting physicians opined that Gipson could bend
at the waist, kneel, crouch, and crawl frequentti,.at 70-71, 82. Both physicians relied on
the medical evidence of record, as well agsBn’s work history angain questionnaire, and
believed a consultative examtion was not neededd. at pp. 66—68, 80-81.

Generally, an ALJ is required to consigeclaimant’'s obesityn combination with
other impairments at all stagekthe sequentlavaluation.Nejat v. Comm’r of Soc. Se859
F. App’x 574, 577 (& Cir. 2009) (unpublished opinion) (citilBledsoe 165 F. App’'x at 411—
12). However, SSR 02-1p provides that any findiregmrding the effects of obesity must be

based on evidence in the recérdLJs may not make assumptioalsout the severity of or

1Sections 416.912 and 416.913(d) of the Reguiatspecify that the claimant bears the
burden of providing a complete record.
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functional effects of obesity conmed with other impairmentdd. at *6. Notably, the plaintiff
has not identified any evidendadicating that his obesity contributed to his functional
limitations. The medical recond silent regarding whethand how Gipson’'sbesity might
have exacerbated his impairments. DirectiregAhJ to make findings in this regard would
require her to render a mediagdinion, which is not permittedSee Simpson v. Comm’r of
Soc. Se¢344 F. App’x 181, 194 (6th Ci2009) (unpublished opinion).

The Court notes that the ALJ failed &xplicitly discuss Gipson’s sleep apnea
diagnosis. She did comment that he slept @i@PAP and fell asleep during the day if he sat
still, which he testified to durinfgis hearing. [Tr. p. 41] Hesd testified that his somnolence
was caused by some lois medicationgd., but that if he kept mowg, he was able to remain
alert. 1d. at 44. While SSR 02-1p cautions that obesigy increase the risk of sleep apnea,
Gipson’s record contains no medi evidence indicating thatdhsleep apnea was caused by
obesity or that obesity v8aan exacerbating factor.

Finally, Gipson complains that the ALJ fdl to consider evidence of a lumbar MRI
that was performed on March 17, 2012. [Reddad 12-1, p. 6] This MRI was performed
approximately one yeartaf the date last insured and, tharsuld not necessarily relate back
to the relevant time periodSee e.g.Arvin v. Astrue No. 07-115, 2008 WL 375217, at *5
(E.D. Ky. Feb. 8, 2008). Likewise, a treatrhante from Dr. Khursheed Siddiqui dated May
24, 2013, was untimely. [Tr. p. 337] The Adifl not err in assigning this evidence little
weight.

V.
Substantial evidence supports the determinatiothe Social Security Administration

regarding Plaintiff Gipsn’s claimed disability. Accordingly, it is hereby
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ORDERED as follows:

1. Plaintiff Walter T. Gipson’s Motion faSummary Judgment [Record No. 12] is
DENIED.

2. Defendant Carolyn W. Colvin’s fd8ummary Judgment gtord No. 13] is
GRANTED.

3. Theadministratie decision will b&AFFIRMED by separate Judgment entered
this date.

This 229 day of August, 2016.

Signed By:

Danny C. Reeves DQQ
United States District Judge




