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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION

LEXINGTON
DAVID JONES )
)
Plaintiff, ) No. 5:15CV-337REW
)
V. )
) OPINION AND ORDER
CLARK COUNTY, KENTUCKY, etal, )
)
Defendars. )
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“The Constitution does not guarantee that only the guilty will be arre&akler
v. McCollan 99 S. Ct. 2689, 2695 (1979). David Josesase idbut one—thoughsurely
unfortunate—example of that truisnfollowing remand from the Sixth Circugee Jones
v. Clark Cnty, 690 F. Appx 334, 336(6th Cir.2017),the parties have litigated the case,
and Clark CountySheriff Berl Perdue,Jr., andOfficer Lee Murray seek summary
judgment. DE #61 (Motion)ee alsdDE ##69 (Response)2 (Reply).Becaus, for the
following reasonsJoness federaland state malicious psecution tleories fail the Court
GRANTSDE #61 and disimses the case
l. BACKGROUND

The Sixth Circui, on a preliminaryrecordat the time,previously provided the
following case backgrouh

In October 2013, the police tleml a 39second video of child

pornography to an IP address and tracked that IP address to subscriber

David Jones. Officetee Murraysecured and executed a search warrant

for Joness residence, seizing a tablet computer, belffe, modem,

printer, and DVI3. Officer Murray arrested Jones, who waived his right to

counsel and answered all questions, denying any knowledageyothild
pornography.[T]he police did not investigate the seized devices to
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determine whethehey contained any child pornography, buss the 39

second video. Had the police done any such investigation, they would

have discovered that theglid not. Nonetheless, Officer Murray

recommended charges and the prosecutor obtained ajgrgmaddictment

chaging Jones with promoting a minor ia sexual performance, in

violation of K.R.S. § 531.320(2)(b).

Over a year later, in November 2014, the authorities had still done no

investigation of the seized devices, at which point Jgretsorney had an

expet examine them. They were found to cantao evidence of child

pornography. Jones moved to dismiss the indictment and the state court

released hinon December 15, 2014. Jones had spent 14 months in jail.
Jones 690 F. Appx at 33435. At the motion to tmiss stage, the Sixth Circuit found
factual issues and remanded Judge Résvismissal order.

Joneshasvoluntarily narrowedthe caseto malicious prosecutiortheoriesunder
federal(via 42 U.S.C. § 1988 and Kentucky lawSeeDE #692 The Court has reviewed
the entire record, cluding every page of thdepositions,seeDE #62, andsummary
judgmentexhikits. Defendantsmotion is fully briefed and ripe for consideratidn.

. STANDARD

A court “shall grant summary judgmerit the movant shows that there is no

genuine dispute as to any material faad $he movant is entitled to judgment as a matter

of law.” Fed. R. Civ. P. 56(a). A reviewing court must construe the evidamteraw all

reasonald inferences from the underlying facts in favor of the nonmoving party.

! Section 1983yenerallyprovides a federalause of action against state officials for the
deprivation of federal anstitutioral rights under color of state lawones identies te
Fourth Amendmends undergirdinghe federal corigutional rights atissue SeeDE #69,
at17.

2 Accordingly, the Cart dismisses all otharlaimsas voluntarily abandone@lemente v.
Vaslo, 679 F.3d 482, 497 (6th Cir. 201Byown v. VHS of Mich., Inc545 F. App’x 368,
372 (6th Cir. 2013)Clark v.City of Dublin, 178 F. App’x 522, 524-25 (6th Cir. 2006).

3 The briefing—especially Plaintiff s response, DE #69is not a model of clarity
concerningthe theories in play as toeach defendant. T$ Opinion addresses the
remaining argumentss best as théourt can understand and organize them.



Matsushita Elec. Co., Ltd. v. Zenith Radio Cp06 S. Ct. 1348, 1356 (198@&)ndsay
v. Yates 578 F.3d 407, 4146th Cir. 2009). Additionally, the court may tntweigh the
evidenceand determine the truth of the matter” at the summary judgment Atagdgerson
v. Liberty Lobby, In¢.106 S. Ct. 2505, 2511 (1986).

The burden of gtablishirg the absence of a genuineigpute of material fact
initially rests with themoving party.Celotex Corp. v. Catrett 106 S. Ct. 2548, 2553
(1986) (requiring the moving party to set forth “the basis for its motion, and igntif
those portions ofthe pleaings depositions, answers to interrogatories, and admissions
on file, togeher with the affidaits, if any, which it believes demonstrate an absence of a
genuine issue of material fact’)indsay 578 F.3d at 414 (“The party moving for
summaryjudgmentbearstheinitial burden ofshowing that there is no material issue in
dispuk.”). If the moving party meets its burden, the burden then shifts to the nonmoving
party to produce “specific facts” showing a “genuine issue” for {@alotex Corp.106.

S. G. at2253;Bass v. Robinseri67 F.3d 1041, 1044 (6th Cir. 1999). Howevétule

56(c) mandatethe entry of summary judgment . . . against a party who fails to make a
showing sufficient to establish the existence of an element essential pattyd ase,
andon which that partyill bear the burden of proof at trialCelotex Corp, 106 S. Ct.

at 2552 see also idat 25% (Brennan, J., dissentin€)If the burden of persuasion at trial
would be on theaonimovingparty, the party moving faummay judgmern may satisfy

Rule 565 burden of production in either of two ways.gEithe moving partynay submit
affirmative evidence that negates an esseet&ient of the nonmoving parsyclaim.

Second, the moving party may demonstrate ® @out that the normoving partys



evidencas insufficient to establish an essena@maent of the nonmoving g@rty’s claim?”
(emphasis in original)).

A fact is “material” if the underlying substantive law identifies the factritisal.
Anderson 106 S. Ct. at 2510.hUs, “[o] nly disputes overdcts that might affect the
outcome of the suitnder the governing law will properly preclude the entry of summary
judgment. Factual disputes that are irrelevant or unnecessary will not be cotohtéd.”
“genuine” issie exists if “hereis sufficient evignce favoring the nonmoving party for a
jury to return a verdict fothat party.”ld. at 2511;Matsushita Ele¢.106 S. Ct. at 1356
(“Where the record taken as a whole could not lead a rational trier of fact tofititef
non-movirg paty, there is no‘genuine issue for tridl) (citation omitted). &ch
evidence must be suitable for admission into evidence atSahlLick Bancorp. FDIC,
187 F. App’x 428, 444-45 (6th Cir. 20086).

1. ANALYSIS

Defendants primarily argue thagarious dotrines grant them mmunity from
Jones’sclaims. SeeDE #61-1, at 8-22. The Court analyzthe federal and staitesues
distinctly.*

A. FederalMalicious Prosecutio€laim

“[G]overnment officials performing discretionary functions generaley shiele:d
from liability for civil damages insofar as their conduct doe$ wviolate clearly
establified statutory or constitutional rights of which a reasonable person would have
known.” Harlow v. Fitzgerald 102 S. Ct. 2727, 2738 (19823kealsq e.g, Roberton v.

Lucas 753 F.3d 606, 610 (6th Cir. 2014) (affirming grant oéldied immunity to state

4 Jones sued Perdue and Murray only in their individual capa@@eRE #4#1; 10, at 3
The Amered Complaihevidences ndalifferentintent.



ard federal law enforcement officerdparnes v. Wright449 F.3d 709, 711 (6th Cir.
2006) (reversinglenial of qualified immunity to law enforcement officersarg 1983
suif).

“Since thedefendar{s] haveraised the qudiled immunity defenselaintiff bears
the burden of showing thdefendants areot entitled to qualified immunity.Johnson v.
Moseley 790 F.3d 649, 653 (6th Cir. 2015). In the summadgment contek the Court
“view[s] all evidence, and drdg] all reasonable inferences the lightmost favorable to
the nonmoving party here Jones.Kent v. Oakland Cnty.810 F.3d 384, 390 (6th Cir.
2016) (internal alteration removed).

To evaluate the qified mmunity question, courts engage in a tpart inquiry:
“First, taken in the lighimost fasorable to the party asserting the injury, do the facts
alleged show that thefficer's conduct violated a constitutional right? Second, is the right
cleaty edablisked?” Slbersteinv. City of Dayton440F.3d 306, 311 (& Cir. 2006);see
also Pearson v. Callahgril29 S. Ct. 808, 818 (2009) (holding that courts may address
the two questions in either order). The right must be tlearly established in a
particularizd sense that a reasonable officer confronted withame situation would
have known that his conduct violated that righ¥loseley 790 F.3d at 653. The Court
must avoid “a high level of generality” in assessing the clarity of the rigmismorduct.
Mullenix v. Lung 136 S. Ct. 305, 308 (201%er curiam (“The dispositive qgastion is
whether the violative nature phrticular conduct is clearly established. . . . This inquiry
must be undertaken in light of the specific context of the caseasnabroadgeneral
proposition.” (internal quotation marks atted) (citingBrossea v. Haugen125 S.Ct.

596 (2004)). “Clearly established means that, at the time of the officenduct, the law



was sufficiently clear that every reasonable amdfi would wundersand that viaat he is

doing is unlawful. In other wds, existing law mudhave placd the constitutionality of

the officefs conduct beyond debate. This demanding standard protects all but the plainly
incompetent or those who knowingly latethe law” Dist. of Columbia v. Wesb{38 S.

Ct. 577, 589 (2018) (internal quotation marks and citations removed).

“To succeed on a malicioysosecution claim under 8 1983 when the claim is

premised on a violation of the Fourth Amendment, a plaintifst provethe fdlowing:

First, the plaintiff must show that a grinal prosecution was initiated against the plaintiff

and that the defendant made, influenced, or participated in the decision to prosecute.
Second, because a § 1983 claim is premised on dkeion of a constitutonal right, the
plaintiff must show thathere was a lack of probable cause for the criminal prasecut
Third, the plaintiff must show that, as a consequence of a legal proceeding,inkiéf pla
suffered a deprivation diberty, as undestoodin our Fourth Amendment jurisprudence,
apart fromthe initial seizure. Fourth, thiminal proceeding must haween resolved in

the plaintiffs favor! Sykes v. Andersp625 F.3d 294, 3689 (6th Cir. 2010) (internal
guotation marks,itations, and footnote remed).

A critical elements the seond—that Jones must showhat there was lack of
probablecause for the prosation® Ultimately, the interplay between the probable cause
and qualified immunity standards dooms éfi@rt.

A police officer hagrobale cause if there is ddir probabilty” that the

individual to be arrestethas either committed or intends to commit a
crime. Northrop v. Trippett 265 F.3d 372, 379 (6th Ci2001) (quoting

® The Cout elects toprocess the summary judgmentotion without analyzing
Defendats’ elementl arguments duéo (1) the SixthCircuit's prior treatment(2) a
review of Murrays grand jury testimonyand @) the clarity by which Sykeselement 2
disposes of théederal claim



United States v. Sokolow90 U.S. 1, 7, 109 &£t. 1581, 1@ L. Ed.2d 1

(1989)), cert. denied 53 U.S. 955, 122 SCt. 1358, 152 LEd. 2d 354

(2002). A police officer determines the existence of probable cause by

examining the facts and circstances within his knowledge that are

sufficient to inform “a prudkntperson, or one of reasonable cautidhAt

the suspect “has committed, is committing, or is about to commit an

offense.”Michigan v. DeFillippg 443 U.S. 31, 37, 99 &t. 2627, 61 L.

Ed. 2d 343 (1979).
Fridley v. Horrighs 291 F.3d867, 872 (& Cir. 2002). Robable cause ia common-
sense, “fluid,” “practical,” and “nontechnicaéinalysis that looks (through an objective
prism)to the totality of the circumstances knoatthe ime. Maryland v.Pringle, 124 S.
Ct. 795, 799800 (20®); Whren v.United States116 S. Ct. 1769, 17784 (1996)
lllinois v. Gates 103 S. Ct. 2317, 2331-33 (1983). The standard requmess*‘than mere
suspicion” but not “evience to establish a prima facie case . . . much less evidence
sufficientto establish guilbeyonda reasonable doubtUnited States v. Strickland44
F.3d 412, 416 (6th Cir. 1998Probable cause exists if there is a reasonable basis for
beliefthat a person committed a particular crifSeg e.g, United States v. Melain, 444
F.3d 556, 562-63 (6th Cir. 2005).

Applying that standardlonedails both prongs othe qualified immunity inquiry.
Law enforcement hadand areasonablefficer could have understopith October P13,
there to be—probablecauseto arrest and prosecutiee subscriber oainIP addresdased
in context, on the subject IP addressbeing usedto transmit child pornography—a

predicate factloneshimself admittedseeDE #21, at § 1 §cknavledging that*his IP

address wa usedto download a 3%econd video of child pornography See, e.g.

6 Murray, in fad, undestood this.See DE #622 (Murray Depo.), at 41Q: “Why
did you put him under arrestA: “Because we had probable cause that hentbmaded a
child pornographyile.” . . . Q:*What was the probable cause thaidhdownladed the
child pornogaphy file?” A: “That it came from hidP address$). Murray logically



United States v. Githan 432 F. Appx 513, 515 (6th Cir. 2011)[T]he IP address here
established a sufficient nexus connecting the sharing of chiltbgaphy to Gillnan's
residere andcomputer. Gillman is correethe could have used a wireless networll an
someone else could have accessed that network rarédschild prnography. This
possibility, however, does not negate the fair probability that child pornography
emanaing from an IPaddress will be found on a computer at its registered residential
addess?); United States v. SloaB07F. App x 88, 90 (9th Cir. Q09) (“Here, where an
administrative subpoena revealed that an IP address registered to Sbassociad

with files cofirmed to contain child pornography, a prudent officer would have
conduded that there was a fair probdlyithat Sloan pssessed thod#ées in violation of

18 U.S.C. 8§ 2252(a)(4). Thus, the district court correctlclaed that the officers had
probalke cause to place Sloan in custddlyHall v. City of WilliamsburgNo. 6:16304-
DCR, 2017 WL 2274327, at *15 (E.D. Ky. May 24, 2017)T(he fact that the

solicitation post had originated from HallIP address established probable cause to

explainedhow and when Jonédecamé the“suspect othecas€’ Id. at 4243; see a0
DE #62-6 (Fannery Depg, at 41-42.

The partis, baflingly, nowhere address theelemaits of KRS 531.20.
Nevertheless, iappears(and is certainly reasonabbrguablg, without the benefit of
litigant advocacythat probable caessupportedJones hawng promoted—a term that
includes publising and procuring—a sexual performancéy a minorunder 16 via
Interng download See Cark v. Commnwealth, 267 S.W.3d 668, 677 (KyY008) see
also id. at 676, 678 (nding that the promotion statutés violated when one either
activdy or passively. . . brings forth throughheir effortsthe visualrepresentation of a
minor in a gxual performance dfore anaudiencé, which can mnclude ‘an audience of
one”), see generally Greene v. Reev@3 F.3d 1101 (6th Cid99%) (reversirg denal of
qualified immunity in case originating withkRS 531.320 chae). Indeed, thevarrant
affidavit depcts the IP address as having made the flvailableon a peeto-peer
program,thus circulating the videdseeDE #8-3. This surely suffices under the stagut
Plaintiff contess nothingspecific aboutKRS 531.32Q forfeiting any possiblegarticular
argumen(s). See e.g, United States v. Huntington NeBank 574 F.3d 329, 3333 (6th
Cir. 2009) Brenay v. Schartowr09 F. Appx 331, 33637 (6th Cir. 2017)United States
v. EdwardsNo. 2:12ev-1060, 2014 WL 4928930, at *2 (S.D. Ohio Oct. 1, 2014).



believe that he was responsible for theogi soliciting an individuas murder. Hadls
suggestion that an IP address is insufficienédablish probable cause is inaccurgte.
id. (finding “probable causeto support the criminal prosecution forisdhtion of murde
based solely on the IP address to which Hall subscjib&dskan vJackson Cnty.134
F. Supp. 3d 1041, 1050 (S.D. Misa015) ([A]ssuming that Thornton ...arrested
Tuskan, . . . Thornton arguably had probable cause to do so baisdétle evignce ke
had at the time that child pornography had been downloaded atnTsidRaaddresy);
cf. United States v. Hinojosa606 F.3d 875, 885 (6th Cir. 2010)nited States v.
Vosburgh 602 F.3d 512, 2627 (3d Cir. 2010)United States v. éez 484 F3d 735
74041 (5th Cir. 2007)United States v. Carteb49 F. Supp. 2d 1257, 1268 (D. Nev.
2008) United States v. Caralflo-Colon, No. 13383 (CCC/BJM) 2016 WL 11214117,
at *14 (D.P.R. Nov. 2, 2016).

Additional facts law enforcement learneteasonably and undoubtedly
corroborated the éstence of proble causeThe download involved use tiie ARES
program and a specific date amue. SeeDE ##69, at 8 (PAintiff admiting that he told
officers that“he lived alone and had bebome aloe the night ¢ the cownload,” that
“his router wagpasswordarotected, and “that héd heard of the ARES progrdm 62-1
(Jones Depo.), &9 @dmitting that he' never sham his router or tablet passrds
“with anyone”); 61-3(Murray Depo.) at 10 (Dep. p. 43)id. at 1213 (Depo. pp. 83-84)

62-2, at43. Indeed, Jonesin the state caselid not dispute the existence of probable

" Joness argumentha the Sixth Circui dready determineih this casehat“there was
no basis for the Grantlury’s finding of probable causeDE #69, at 22, strains credulity.
The Circuit reviewing the pleading®nly in a Rule 12 ontext,and with no evidence
before it, made no sucbategorial finding.



causewhen given the opportunitySeeDE #®, at 9 (admitting that h&'waived a
preliminary hearing).

As to some of Plaitiff’s suggestionswhile oficersmay not“simply turn a blind
eye toward potentially exculpatory evidence known to them in an &dfgih a crime on
someone,’Radvansky v. City of Olmsted FalB95 F.3d 291, 305 (6th Cir. 2005), neither
must they “irvestigate furtheor . . . look for additional evidence which may exculpate
the accused.ld. at 308. Indeed, “a policeman is under no gdbion to give any credence
to a suspect’s story nor should a plausible explanation in any sense require theoofficer
forego arrest pating furtherinvedigation if the facts as initially discovered provide
probable causelfd. (alterations omitted). Offers generally are not “liable for evidence
which they failed to collect and, therefore, of which they were unaw&tders v.
Schebi) 188 F.3d 365, 37gth Cir. 1999). Even if an officer’s “investigation . . . was no
model of thoroughness and left maneasonable sources of evidence unexplored,” he
may yet have probable cause.

These principles are apt here. Lanforcementsimply put, “had o duty to
investigate further once probable cause was establisiBedsmany. Dalton 552 F.
App’x 488, 438 (6th Cir. 2014)A “failure to [take additional investigatory steps]s, as
a legal matter, not material to the findiof probable azse.” Sussman552F. Apgx at
493. A requirement td'sift through”evidence'for potentally exculpatory information,
in this context;' would waste valuable time and resources, iemmkde the police’s ability
to make a timely arrest3tahl v. Czernik496 F. Appx 621, &6 (6th Cir. 2012)stating
that although an officer “might have conducted a more thorough investigation,”uaéfail

to find information” is not a basis for a § 1983 claiBmply put, “where there is

10



probable cause tprosecute, a 8 B3 action fa malicious prosecutiowill not lie, . . .
regardless of any allegedda statements made by the investigator atptebable cause
hearing. McKinley v. City of Masfield 404 F.3d418, 445 (6th Cir. 2005) (internal
bracketsomitted).

Jones further, fils in his duty to“identify a case where an officer actingdan
similar cirmmstances . . . was held to have violated the Fourth AmendnWehite v.
Pauly, 137 S. Ct. 548, 552 (2017Arrington-Bey v. City of Bddrd Heights 858 F.3d
988, 99293 (6th Cir. 201y (requiringa plaintiff to “identify a case with a similar fact
patten that would have giveffair and clear warning to officerabout what the law
require$). To the contrary, as the abodscussiordemongtates, cae law(both pre and
postprosecuton) affirms the constitutionality of law enforcemens actions hereAt
bottom, theCourt based orhe facts at the timegrees wittDefendantspithy summary
that“Jones had no clearly established right to avoid prosecution when hidrigssdvas
used as a downloadwsrcefor child pornography. SeeDE #61-1, at 13.

The Court has several observations about the sequence, the actions by Murray,
and the Sixth Circuit’s prior treatmenthe record shows, without contradiction, that
Murray did retrieve the devices and analysis from the Lexington p@&iee, e.qg.DE
#6222, at 8996. The result was mixedhe phone had no CP evidence, but it did show a
semticonfirmatory connection to the ARES software (though the content wasselbt
inculpatory). Lexingtonauthoritiescould not access the tablet, so the content of that
devicewas unknown-at best a neutral positiorelative to the crime alleged.

There is a question over when Murray alerted the prosecutors of the Lexington

results.The prosecutors themselves are not clear, and the documentation is contradictory

11



or subject to interpretationt is somewhat illogicato think that the prosecutors would
not havemore specificallymentioned the Lexington forensics at some pamnthe
criminal case and those forensics did not fully emerge until aftez thvil case
blossomed into litigatioA.

No matter, hough, on the analysiRemember that Murray ebsolutely immune
for statements made at the grand jlijhe Sixth Circuithasnotedan exception fothe
presumptivey preclusve effect of an indictment, as to probable cauee,possible
actionsby a defendar‘that are prior ¢, and independent of, . . . grajudy testimony.”
King, 852 F.3d at 58@ere, even if &ing deviationmight otherwise exist, Plaintiff has
not pointed to conduct by Murrgyrior to and independentdf his grandjury testimony
that would state an exception Further, Plaintiff has not shown false statememnts

fabricated evidence related to Murray and his initiating fdierray made a valid arrest

8 The Court watched all videos tendered at DE #81relevant part, the prosecutor
opposed Jonésreportbased dismissal request an impoper attemptd have the court
“make a finding of fa¢tand invade the juris province. She likewise peesented that
“we also hag reportsand expertand all of that will be fleshed oty a jury” SeeFile
named‘2014-12-15 12.52.11.843At 08:49-09:06.Judge Clouse agreerkgardingthe
oral dismissal motionthatsuch factual issues atendeed what gury decides’ although
the Commonwealth woullikely have®a heavyburden,’given the defensive repotd. at
10:25-10:45Logically, that theprosecutordid notspecificallymention thecontent of the
Lexington eport in but a few, quickfire secondsof oral argumentjs not afirmative
proof that law enforcement concealdtk report Indeed if anything, her reference to the
Commonwealttrs own “reports and expeftswould indicatethe oppasite—that law
enforcemenhaddisclosed thé.exington report, esn if, perhapgbased on thcontext of
the remark)the prosecutor wagnaware of (or had forgotten) thprecisecontent.Any
such potential issue is not, of cear law enforcemeistproblem.

® The Court has reviewed the testimony carefulurray’s language mahave been
sloppy and perhaps-ihformed, from a technical standpoiittis hard to read any of his
remarks as false, but false or not, Murray,a@y grangury witness, is immune from
liability for testimony.See King v. Harwoqd52 F.3d 568, 584 (6th Cir. 201 Qontrary
to Jones’s suggestions, Murray told the grand jury that the devices had not yet been
analyzed, and he told the grand jury that Jones denied any knowledige afeged
illegal activity. SeeDE #62-9 at 4 6.

12



and he later secured the limited forensic report fronlLeheéngton departmeniVhether
Murray did or did notimely tell prosecutors of the reportgetsubstance-which did not
revealtabletconent—would not havedefeated probable cause represented falsity by
Murray.

RegardlessKing is about the presumptiveffect of an indictment; even if the
indictment itelf does not conclusively end the probable cause inquingrbysis in this
Opinion shows that there was, indeed, probable cause for the prosecution at the time the
grand jury returned the dictment.Authorities verified CP through an identified router
That router belonged to Jones and was password protected. Jones lived alone, was home
at the time of the allegedlectronicconduct, and testified thdite did not sharevith
anyonehis devices orouterpasswordFurther, he knew about the filsharing program
and his phone showed au®f that programA reasonable basis existed to believe that
Jones himself was involved in the transfer of contradénd.

The Sixth Circuit suggested in its analysis that Murray couldidixe justfor

failing to pursue device analysisSee Jones690 F. Appx at 336.The Court has not

10 Curiously, Jones adis there wasprobable causéo searchhis home but denies
probablecauseto arrest or prosecutt.there wagrobable auseto search, and if (as was
true) Jones lived alone and had exclusive access to the router, sungtglinbé cause
then logically extended from mere search to arfBsé later facts added to the former
facts, making Jones a likely suspethe Court is not persuaded that law enforcement
must search every device and conclusively build its final case bpfobable cause
accretes Probablecause is a lesser and preliminary standdahes’s critique that
probable cause is not proof beyond a reasonable doabvigugy true but not helpful.

Of course, police can have enoughmeetprobable cause but not enough tdiimate
convicting proof.That is the natur@and progressiomf the criminal pretrial and trial
processes

11 Again, the appellate court context was a motion to dismiss with no developed record
and an allegation that Murray misled the grand jury and prosecuiins. developed
record shows anore conplete chronology and sequence of information very different

13



found a situation or case supporting the proposition fdaaire to analyze evidence
eguatedo culpable conduct for purposes of malicious proseculiba.cases cited above
suggest the oposite.See also, e.gMills v. Barnard 869 F.3d 473, 4886 (6th Cir.
2017) (discussing standard regarding a claim that an officer suppress®desting
known to be &xonerating exculpatomvidencé); Moldowan v. City of \&fren, 578 F.3d
351, 38%89 (6th Cir. 2009) Evenif that is the stagiard, Murray did secure the partial
analysis, and that analysigas not, in any sense, fully exculpatohydeed, even after
Jones secured his own analysis and presented that to the Clark Circuit Court, that court
refused to dismiss the indictmeahd recgnized the need for a jury finding on the
particular anccompeting evidence. The Commonwealth later, of its own volition, moved
to dismiss without prejudice.

A forensic analysigndicating a lack ofextantchild porrography (onlyon devices
still present andeized2+ weeksafterthe subject dowmload) while surely relevant to the
ultimate jury decisionwould not vitiate pre-existing probale cause(which, recall,
demandsa comnon-ense, totaly-of-the-circumstancesquiry) of theprior download
considering the other edencedescribed abovéee, e.gKerns v. Bader663 F.3d 1173,
118990 (10th Cir. 2011)"Even if the police had said that the FNeifvasnt involved
in the slooting, suficient other evilence existed to provide probable cause to think Mr.
Kerns was th shooter, including Mr. Keris boasting about being able to hit the
helicopter, his background, his many questionable statements, and his evasion of
police’) (Gorsuch, J;)United States v. Booke812 F.3d 596, 601 (7th Cir. 2010)te

possibility of an innocent explanation does not vitiate properly established probable

from the Sixth Circuit's predicatevhich includedthat “police did not investigate the
seized devicdg” See Jones90 F. App’x at 335.

14



caus€.); Jocks v. Tavernier316 F.3d 128, 135 (2d Cir. 2003) (recognizing that
“proballe causemay exst although a sspect is infact innocerit); Yousefian v. City of
Glendale 779 E3d 1.0, 1014 (9th Cir. 2015NVolford v. Lasater78 F.3d 484, 489
(10th Cir. 1996)DE ##62-2, at 112; 626, at 4748, 6465; 62-7 (Engel Depo.), at 53, 68
87; cf. R.M.B.v. Bedford Cnty(Va.) Sch. B4d.169 F. Supp. 3d 647, 654 n.2 (W.D. Va.
2016) (“[A] negntive field test does not necessarily vitiate probable cgugddintiff's
own expertacknavledged that such examinations do netessarilyincover al itemson

a device. DE #625 (Daniel Depo.) at 8-45. IndeedstateJudge Clousegyresented with
Daniel sreport,declined dismissal anetained the cassgainst Joeson the docketSee
DE #62-7, at 35.

One additionalmatter desees note Deferdants make nargumentconcening
Sykeselement 4, but that prongpuld independentlprecludesuccess foPlaintiff. The
record indicates that the Commonweaffectuated dismgal ofthe charge agashJones
without prejudice See e.g, DE ##90-1 (Docket sheet, signed by Judge Clouse,
indicating: “Dismiss wobut Prejudicé); 615 (Engel Depo), at 20 (Depo. p. 74); 6a
(Jomson Depo,)at 4(Depo. p. 7); 693 (Browne Affidavt), at § 10 Dismissal without
prejudce dees not man that “the criminal proceedirgvas] resolved in the plairft’s
favor.” Craft v. Billingslea No. 17%cv-12752, 2017 WL 6039559, at *5 (E.D. Mich. Dec.
6, 2017)(“Crdt cites no Sixth Circuit decisierand the Court has not identified ere
that egablishesa dismissal without prejudice constitutes a favorable textiom
Conversely, Defendaritergument that a dismissafthout prejudice is not a favorable
termindion findsample support from persuasive authoritiesMivbley v. City of Detit,

for instarce, a court . . dismissed plaintiffsmalicious prosecutionlams under Section
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1983 because the charges against plaintiffs were dismissed voluntarily. S8pg-.2d
669, 687 (E.D. Mich. 2012). Likewise, charges dropped after a hugg(ijuffavor of
acquittal) did not constitute a favorable termination, angs,th curt dismissed a
plaintiff’s malicious prosecution clainthornton v. City of Columbud71 F.Supp. 3d
702, 710 (S.D. Ohio 2016) (citingingleton v. City of New Yqrk32 F.2d 185, 192
Cir. 1980) (concluding thatproceedings are terminated fiavor of the accused only
when their final disposition is such as to indicate the accused is iyt pui (internal
guotation marks and alteration removedpslie v. City oDetroit, No. 16-11678, 2018
WL 1510636, at *6 (E.D. Mich. Mar. 26, 2018)T]he dismissal of the claims against
her without prejudice does not constitute favoreble resolutbn’ for purposes of a
malicious prosecution claiff); Thorp v. Dist. of Columbj 142F. Supp.3d 132, 14647
(D.D.C. 2015) Lanning v. City of Glens Fall®908 F.3d 19, 25 (2d Cir. 2018) (requiring
“affirmative indications of innocence to estahlifavorable terminatioti). Dismissal
without prejudice, Wwich involves noadjudication ofguilt or innocenceand does not
preclude new charges on the same subjeettar,does not indicate that the prosecution
was“resolved infJones]s favor” Sykes625 F.3dat 308-09.The Court does not issue a
decision on this basis but noiesconcern over the claim element.

Two concluding points. Firstsao Sheriff Pedue, a“prereqisite of supervisry
liability under § 1983 is unconstitutional conduct by a subordinate of the super@dar.”
ex rel. K.L. v. Pierc@p. Bd. of Trs.771 F.3d 956, 963 (6Gir. 2014). Because thers,
per the above analysis, no undarty Murray liability, Perduelikewise fa&es none.
Additionally, there is no indication that Perduehimself, “actively engaged in

unoonstitutional behaviot. Gregory v. City of Louisville444 F.3d 725, 751 (6th Cir.

16



2006. Second, a like result pertains to Clakunty.SeeBaynes v. Gland 799 F.3d
600, 622 (6tICir. 2015).

Per thisanalysis, theofficials’ actions in this scenario were constitutionally valid
(and certainlyin the qualified immunity contexhot clearly invalid).Accordingly, the
Court entirely dismisse3oness fedeal malicious prosecutio claim.

B. KentuckyMalicious Prosecution

In the Commonwealtha

malicious prosecution action mag kbsablished by showig that:

1) the defendant initiated, continued, or procured a criminal or civil
judicial proceeding . .agains$ the phintiff;

2) the defendant acted without probable cause;

3) the defendant acted with malice, which, in thenaral context, meas
se&ing to achieve a purpose other than bringing an offender to justice . . .;

4) the proceeding . . terminated m favor of the person against what
was brought; and

5) the plaintiff suffered damages as a result of the proceeding.

Martin v. O'Daniel, 507 S.W.3d 1, 11-12 (Ky. 2018).

12The Court aq, for completeness)otes Kentuckys qualifiedimmunity standard:

Qualified official immunity applies to public offiers or employees if their
actions are discretionary €i, involving personal deliberatiodecisions
and judgment) and are made in gdaith and withn the scope of their
authority @ employment. Thsis intended to ptect governmental officers
or emplgees from liability for good faith judgment calls inlegally
uncertain environment. . . [I]f an act is discretionary, there is no
immunity if it violates constitutional, statutorgy other clearly established
rights, or if it is done wilfully or maliciously with intent to harm, or if it is
committed witha corupt motive or in bad fait The burden is on the
plaintiff to show that tB public official or employee was not acting in
good fath.

17



The Courls conclusion aboveas to the laclof-probablecause elemenalso
decickes thisclaim, as toPerdueand Muray.'® Seeid.; Allen v. Ruckey 304 F. Supp. 3d
638, 647-48 (E.D. Ky. 2018MHall v. City d Williamshurg, No. 6:16-304DCR, 2017 WL
3668113, at *1QE.D. Ky. Aug. 24, 2017) King v. StormNo. 6:15cv-172-GFVT, 2017
WL 2174959, at *8 (E.D Ky. May 17, 2017)he Court, accordirlg, dismisses the state
maliciousprosecutiorclaim againsPerdueand Murray.

V. CONCLUSION

Plaintiff makes many dramatic intorais about justice in this scenaridhe
Court shares regt over anyday unnecessarilgpent by a person in custodyere, tle
pretrial wheels—an apparatusnvolving not only law enforcement but also the lawyers
for both sidesand the state courtturnedslowly. Jones has reason fieel bruised byhe
ultimate course of the cas@hat does mean he has a valid constitutianadtateclaim.
There was probable cauder the prosecutionand the Commonwealth ultimately
dismissed because it thought it did not have enamgtenceto convict. The Court
dislikes the delay anldalting mechanicghat ledto the decision bugees no triablelaim
in the decision to end a casat wasvalid at inception

For these reasons the Court GRANTS DE #61 and will enter sseparate
Judgment.

This the 14tidayof Felruary, 2019.

Autry v. W. Ky. Univ,.219 S.W.3d713, 717(Ky. 2007)(citations removed)Jones does
not dispute thathe relevant aabins in his case were discrehary.

13 Jones does not stinguishbetween Perduand Murray in this analysisAs to Clark
County, sovereign immunitgcts as ahidd. SeeSchwindel v. Meade Cnfyl13 SW.3d
159, 163 (Ky. 2003)Plaintiff agreesand “doesot oppse the dismissal of his stdtev
claims against Clark Countgn giounds of sovesign immunity! DE #69, at 1 n.1
Accordingly, tre Court dismisseJaness statelaw malicious prosecutionclaim against
Clark County.
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Signed By:

Robert E. Wier 29/

United States District Judge
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