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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

CALLIDUS CAPITAL CORPORATION, )

)
Plaintiff, ) Civil Action No. 5: 15-365-D®
)
V. )
)
GARY J. SMITH, ) MEMORANDUM OPINION
) AND ORDER
Defendant. )

*k* *kk *kk *k*k

This matter is pending foroasideration of Plaintiff Callidus Capital Corporation’s
(“Callidus™) Motion for Summaryudgment. [Recordlo. 16] This case stems from loans
that Callidus made to FortreBesources, LLC (“Fortress”) wth are now in default. The
loans were guaranteed by Defenidaary Smith (“*Smith”). In its motion, Callidus argues that
Smith breached the terms of the Guarabyyfailing to honor his obligations under the
agreement when they came dafter Fortress defaulted.ld[] For the following reasons,
Callidus’ motion will be granted.

l.

Defendant Smith was at all times relevant te tase an officer and director of Fortress,
a company engaged in coal mmgi [Record No. 22, 2] Forsg was incorporated in April
2014 for the purpose of acquiring the assdt® company that lgafiled for bankruptcy
protection under Chapter 11.1d] at 1 4, 5] To fund #hacquisition, Fortress pursued

financing from Callidus.Ifi. at 1 10, 11]. Callidus ultirtely made two multi-million dollar
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loans to Fortress. In return, Callidus requisedurity in the form ofirst-ranking security
interests on Fortress’ assets and persoraiaguies, one of which was from Smith.

A. The Financing Documents

Prior to executing the notes and laagreements, on September 3, 2014, Callidus e-
mailed a Term Sheet ®mith in his capacity as presidesftFortress. [No. 16, Ex. I] The
document stated that its purpose was to “proffdetress and the Guantors] with the terms
and conditions” of Callidus’ propodeCredit Facility offer. [RecarNo. 16, Ex. I, p. 1] The
Term Sheet further providethat Callidus’ Credit Facilitywas “subject to satisfactory
completion of [its] due diligeze, approval . . . by [its] creaccommittee and & execution of
the appropriate legal documentat” and that it would begin itdue diligence review once
the parties had signgbe documents.ld.] For the Credit Faciit, the Term Sheet provides
for two loans, the first for “up to$12,000,000, and the second for “up to” $8,000,0@d] [it
further stated that the offer would expirandt signed by September 3, 2014. Smith’s exhibit
of the Term Sheet contains his signature asféer of Fortress and of another company that
served as a Corporate Guarantor (datededaper 4, 2014) and h&gnature as Personal
Guarantor (dated September 5, 201ecord No. 21, Ex. 4, p. 4-5]

On September 5, 2014, Fortress entered infostd_oan Agreement with Callidus and
executed a Demand Rhty A Note in favor of Callidugor $11,350,000. [Bcord No. 16, Ex.
A, Ex. B] The Loan Agreement provided theamt of Fortress’ indebtedness, and the terms
of payment and default. [Record No. 16, Ex. lAhlso stated that it was secured by personal
guaranties and all of Fortregséersonal property assettd.[at 10-11] The Loan Agreement
and Note clearly indicate that these documergre the final agreement between the parties,

providing:



No representation or warranty ather statement made by the Lender

concerning the Loan shall be bindingtbe Lender unless made by it herein or

in writing as a specific amement to this Agreement.

THIS WRITTEN AGREEMENT AND THE LOAN DOCUMENTS

REPRESENT THE FINAL AGREEMENT AMONG THE PARTIES AND

MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,

CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS

BETWEEN THE PARTIES.

[Id. at 32, 33]

Along with the Loan Agreement and Not September 5, 2014mith signed a
Guaranty in which he agreed to be personlalyle for Fortress’ obligtions under the Note
and Loan Agreement, along with Callidus’ costsatlecting the indebtedness, in the event of
Fortress’ default. [Record No. 16, Ex. FThe Guaranty provides that each Guarantor’s
liability “shall be direct and immediate and ramntingent upon the pursuit of any remedies
against . . . the security or liens available ®#older for the payment of the Obligations . . .
" [Id. at 3] Smith also agreedwaive “any right to require thagsort be had to any security
for the Obligations” under the Noteld[ at 7] Additionally, hegreed that his obligations
under the Guaranty would not “lseibject to any counterclaim,ts&f, deduction or defense
based upon any claim that any Guarantor may hgaest Borrower, any other guarantor, or
Lender.” |d. at § 9] Moreover, Smith’s obligatiomsould “remain in full force and effect,”
regardless of any bankruptcy or any action takea dyurt, trustee, or receiver in a bankruptcy
proceeding. Ifl.]

Callidus agreed to extend additional finargeto Fortress. On January 9, 2015, Fortress
executed a second Demand A Facility note in favor of Callidus in the amount of $5,000,0000.

[Record No. 16, Ex. C] The same day, Fortrals® executed a second Demand B Facility

note for $13,500,000, which reinstdtand replaced the originBlemand Facility A Note.
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[Record No. 16, Ex. D] Along with these notdse parties executed an Amended and Restated
Loan Agreement, which replaced the origihahn Agreement and provided the terms of the
Amended Loan and repaymenttbé Notes. [Record No. 16xEE] Repayment was secured
by Fortress’ personal propertgsets and by “[a]n unlimited guatst of payment of the Loan
. . . by each of the Guarantojsintly and severally . . . .”Ifl. at 17] And like the original
Loan Agreement, the Amendiéoan Agreement provided:

No representation or warranty ather statement made by the Lender

concerning the Loan shall be bindingtbe Lender unless made by it herein or

in writing as a specific amément to this Agreement.

THIS WRITTEN AGREEMENT AND THE LOAN DOCUMENTS

REPRESENT THE FINAL AGREEMENT AMONG THE PARTIES AND

MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR,

CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF

THE PARTIES.
[Id. at 39, 40] Also on January 9, 2015, Smith exed a Re-affirmation of Credit Documents
in which he affirmed his obligations undiére Guaranty and acknowledged that they now
extended to the additional fineing under the Nogeand Amended LoarfRecord No. 1, Ex.
D]

B. The Personal Guaranty

Smith alleges that, throughout the negotratamd financing proess, Callidus made
representations to him regarding his persanaranty of Fortress’ indebtedness. In his
Affidavit, Smith states that representativéem Callidus continuously indicated that a
personal guaranty would not be required or, thiatvere required, itvould be released upon
the occurrence of various conditg [Record No. 22] He furtheontends thahe documents

Callidus presented to him for his signaturatneely included terms relating to the personal

guaranty that deviated fromdloral representationsld[] For example, Smith asserts that a
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representative informed him that the personal guaranty would be released upon appraisal, but
that the Term Sheet provided for more stringemiditions of release—that Fortress first obtain
$2,000,000 in equity or subordinated dedd. ft 1 16, 20] Smith aties that he “read the
term sheet and noted its deviats from [the Callidus represenv&’s] representations earlier
that day, but chose to sign it” nonetheledd. 4§t § 21]

Smith asserts that he objected to theahdraft of the Final Amended and Restated
Loan Agreement because it did not contaooadition for the guaranty’s released.[at 1 61]
He stated that he then wroteatitly to Callidus’ counsel to kshat she remove the guaranty;
however, counsel replied “thateshad been told by Callidus thithe personal guaranties were
to stay in.” [d. at 62] Smith then sent multiple e-lsdo Callidus’ representatives requesting
release of the guaranties, but Callidiics not respond to these requestsl. &t 1 64-66] But
according to Smith, a Callidus representats®uaed him during a telephone conversation that
the guaranty would be releasedon Fortress’ acquisition of $2,000,0001d.[at | 67]
Fortress’ counsel sent Smithredline version of the Loan Agement, providing that the
guaranties “shall be released” once Fortressdctirbvide evidence satisfactory to [Callidus]
of its receipt of cash proceedfan additional equity infusion ithe amount of no less than $2
million.” [Id. at § 68] Callidus’ counsel reviseddlprovision, providing that the guaranty
“may be released, at thesdretion of Callidus,” upon satection of the condition.Ifl. at § 69]
Amd although he was aware of this revision,itBnndicates that he nonetheless signed the
Loan Agreement and Re-Affirmation of his Gudsanecause he felt tfbad little choice” due
to Fortress’ need for cash, and also beeaws believed he could rely on Callidus’ oral

representations.ld. at  70]



Smith ultimately signed the final Amermdieand Restated Loan Agreement which
provides that Smith’s personal guaranty “mayréleased, at the disti@ of the Lender, at
such time as the Borrower provides evidence satisfactory to Lender of its receipt of cash
proceeds of an additional equity infusiortlie amount of no less th&2 million.” [Record
No. 16, Ex. E, p. 19]

C. Fortress’ Bankruptcy

Fortress filed a voluntary bankruptcytigen on November 5, 2015. [Record No. 16,
Ex. H] Smith signed the petition as FortreBsésident and CEO and svalso listed as an
unsecured creditor based on his status as a sharehtddext. 3, 44] Fortress operated as a
debtor in possession, and the court prohibiteditors from taking posssion of or otherwise
taking legal action with spect to its assets. @lautomatic stay was to remain in effect until
January 30, 2016. [Record No. 21, Ex. 23, T4le Court also entered a Cash Collateral
Order, permitting the Debtor to contintgeuse its assets during this periottl.][ Pursuant to
this Order, Fortress was required to bringniming equipment and “all such assets to the
surface (and adequately storafld secure[] on the surface wither surface equipment owned
by the debtor) for potential saleld[ at § 17] Smith alleges th@allidus improperly required
Fortress to bring these assetshe surface, and that it iesponsible for resulting damage
because Callidus was responsible for eitstering the equipment or paying Fortress for
storage. [Record No. 22, § 77]

On January 15, 2016, Fortressdile motion to authorize thelsaf substantially all of
its assets under 11 U.S.C.383. [Record No. 21, Ex. 24Fortress asserted that it had
“evaluated its ability to reorganizand determined that the salé substantially all of its

Assets” was in all parties’ best interests, #mat “in its business judgement . . . an auction
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may offer the most advantageous termd greatest economic benefit . . . Id.[at ] 5] As
authority for the sale, and as Debtor in theceeding, Fortress assertadt “Section 363(b)(1)
of the Bankruptcy Code authorizes the Couraltow a debtor in posssion . . . to sell . . .
property of the estate.ld. at § 13] Fortress further asserthdt such a sale is appropriate
“[w]lhere a debtor believes|,] in the exercise of itsibess judgment[,]” thathe sale “is in the
best interests of the debtand its estate . . . ."Id.]

On January 21, 2016, Callidus objected toghaposed sale. [Record No. 21, Ex. 25]
Callidus asserted that the sale was inappropstause Fortress intended to sell its assets free
and clear of Callidus’ liens in exchange foe thuyer’'s assumption of Fortress’ junior debt.
[Id. at 3] Callidus further noted that Fortress’ only seeming authority to sell the assets under
§ 363 was its “assumption that Callidus will consent to the proposed sale .Id. at § 13]
Callidus stated however, that it had “no intentiocaisenting to a sale of any of its Collateral
free and clear of its liens” unlessréceived appropriate proceedsd.] Callidus concluded
by asserting that it would “not consent to any ssa&le of its Collateral,” as the proposed sale
amounted to a violation of its rights as a secured creditdraf § 17]

The Bankruptcy Court ultimately grantdebrtress’ motion, permitting it to sell
substantially all of its assets at an auctionedétd No. 21, Ex. 31] @alus made an offer at
the auction that Fortress rejected. [Record g Ex. 32] Another poteial buyer offered, to
assume Fortress’ junior debt, which Ghlis “refus[ed] to approve . . . It at 5] Nonetheless,
Fortress accepted the bid, stating that “[blibte Committee and the D®r” believed it to be
the best offer. Ifl. at 4] The Bankruptcy Court subseqtly approved the sale, concluding
that Fortress was permitted to “sell the Purctiasssets free and clear of all Liens and Claims

...." [Record No. 21, Ex. 34]



Il.

Under Rule 56 of the Federal Rules Givil Procedure, smmary judgment is
appropriate where “the pleadings, depositi@mswers to interrogatories, and admissions on
file together with the affidavits, if any, showaththere is no genuinedue as to any material
fact and that the moving parntyentitled to judgment as a mattédrlaw.” Fed.R.Civ.P. 56(c).
The initial burden is on the maowg party to inform the coudf the basis for its motion and
identify those portions of “the pleadingslepositions, answers to interrogatories and
admissions on file, together with the affidavitgny,” which demonstte the absence of any
genuine issue of material faCelotex Corp. v. Catretd77 U.S. 317 (1986). A party opposing
a motion for summary judigent cannot “simply show thatdfre is some maphysical doubt
as to the material factsMatsushita Elec. Indus. Co. v. Zenith Radio Coffg5 U.S. 574, 586
(1986). Instead, the non-movant must introdudécsent evidence that a reasonable finder
of fact could find in its favorSutherland v. Mich. Dep’t of Treasyr§44 F.3d 603, 613 (6th
Cir. 2003).

When considering a motion feummary judgmentthe court must view the facts
contained in the record and drall inferences from the recomd the light mostavorable to
the non-moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Coffg5 U.S. 574, 587
(1986);see also 60 lvy Street Corp. v. Alexan@22 F.2d 1432, 1435 (6th1Ci987). Further,
the court may not weigh the evidmnor determine the truth ofiyadisputed matter. Instead,
the only judicial determination is whether saiféint evidence exists from which a jury could
reasonably find for the non-moving partliley v. United State0 F.3d 222, 226 (6th
Cir.1994) (citingAnderson v. Liberty Lobby, Inely77 U.S. 242, 249 (1986 The ourt must

ultimately determine whether theeis such a sufficient disputb@ut the evidence as to require
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submission to the jury, or whethine evidence favors one sisie strongly that it is entitled to
judgment as a matter of lavAnderson477 U.S. at 251-52.
1.

The parties do not dispute thihe Guaranty at issue coligs with the terms of KRS §
371.065. Under this statute, a guaranty is vali@ag as it complies witlbne of three stated
conditions. One such conditiontisat the guaranty expressly rete the instrument that it
guaranteesSeeKRS 8§ 371.065. In this case, Smith sigad@ersonal Guaranty that expressly
stated that he would be persdly liable for the full amount oFortress’ indebtedness in the
event of its default undex note and loaagreement. [Record No. 1Bx. F] When Callidus
later extended additional finaing under the Amended and Reetl Loan Agreement, Smith
signed a Re-Affirmation regarding his obligatiamsler the original Guaranty and also agreed
to extend his personal liability to the Fortresslebtedness under tAenended Loan. [Record
No. 16, Ex. G] As a result, the Guaranty is binding.

Next, there is no dispute that Fortress dédauon its obligations And it is clear that
Smith has not paid the amunt of indebtedness pursuant te bbligations under the Guaranty.
Callidus argues that this consti#s a breach and that, pursuemthe terms of the Guaranty,
the Court should grant summary judgmenaiagt Smith and imposkability for the full
amount due under the Loan, alonghaall costs and attorneys’de that Callidus incurred in
attempting to collect the debt.

In its response, Smith argsl that summary judgment is\proper because: (1) his
statutory right to notice of disposition of the collateral bars Callidus’ recovery; (2) there are
genuine issues of fact regarding the commere@onableness of Callidus’ disposition of the

collateral; and (3) there are rgene issues of materiabdt regarding Callidus’ alleged
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fraudulent inducement of the guaranty and trenlagreement. But for the reasons stated
below, each of Smith’s assertions is unavaili@gllidus is entitled to judgment as a matter of
law.

A. Notice of Disposition of Collateral

Smith first argues that Callidus is barreahfrrecovery because it did not provide Smith
with notice of the sale of Callus’ collateral. Callidus, howeves, not barred from recovery
on these grounds because it did not dispose atdhateral at issue. As a result, it was not
required to give Smith notice of the sale. Thhs,bar to recovery doe®t apply to Callidus
and Smith cannot avoid his obligatiamsder the Guarantipr this reason.

Under KRS § 355.9-611, “a seed party that disposes obllateral under KRS [§]
355.9-610 shall send to [any secondary obligorg@sonable authenticated notification of
disposition.” K.R.S. § 355.9-611If a secured creditor disposes of collateral and fails to
provide the requisite notice, the creditor isopped from collecting a deficiency judgment
against the secondary obligadolt v. Peoples Bank of Mount Washingt8a4 S.W.2d 568,
570-71 (Ky. 1991).

Smith argues that a secured creditor neechottally sell its collateral, or even have
possession of its collateral prity the sale, to be treated @disposing of its collateral and
thereby barred from recomeunder KRS § 355-9.611 aitblt. Instead, Smith asserts, when
a debtor sells the secured dteds collateral, the creditor isonetheless deemed to have
disposed of the collateral if tloeeditor had “the control or levaége to approve or disapprove
the transaction, i.e., [if] the secured party’s jggoation in the disposition is necessary for its
effectuation.” Regions Bank v. Trailer Sourcho. M2008-01167-OA-R3-CV, 2010 WL

2074590, at *8 (Tenn. CApp. May 21, 2010).
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Unlike the creditor irRegions BankCallidus was not in control of the disposition of
the subject collateralln Regions Banka senior and junior lienholder held a security interest
in the same collateral.ld. When the debtor defaulted, the senior lienholder obtained
possession of the certificates of title and hatlia party sell the collateral and return the
proceeds to the senior lienholdetd. And when the junior ligholder sued the senior
lienholder (alleging that the sale was commerciallyeasonable), the court held that whether
the senior lienholder “disposed of” the collaledepended on whether it had control over the
sale. Id. at *9. Based on the factsgsented, the court concluded that it exercised corittol.
Unlike Callidus, the creditor diresdl the third party to sell theollateral, and it immediately
received the proceeds from the sale.

Here, Callidus was not required to givetice of Fortress’ salef collateral because
Callidus did not have control over the collaterat@pose of it. Smith asserts that Callidus
controlled the sale because it gave “its legally necessary consent to, and negotiate[ed] the terms
of” the sale. [Record No. 21, p1] As an initial matter, coesting to a sale and negotiating
its terms does not rise to the level of actvebntrolling the sale, and Smith fails to cite
contrary authority. Neverthess, even if consenting and negotiating were sufficient to
establish control of the sale, it would not justd finding of control in this case because
Callidus did not have a meaningful opportyrio do either in the present case.

Callidus was legally prohibiting from seltnor even accessinthe collateral once
Fortress filed for bankruptcy under Chapter 11teAthe filing, Fortress operated as a debtor-
in-possession and remained in possession of its assets—including the Callidus collateral at
issue. [Record No. 21, Ex. 28Jloreover, Callidus was subjgctthe automatistay imposed

under 11 U.S.C. § 362. The staphibits creditors from taking legal action against the debtor
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and its assets. Additionally, the assetssati¢ were subject to gpecific order of the
Bankruptcy Court, which remained in effegntil the debtor soldhe collateral. If.]
Accordingly, Callidus could not legally accahbe collateral that Smith alleges it sold.

Contrary to Smith’s argument, the recordndmstrates that Forse controlled the sale
of the collateral. Callidus had little input, ifygrregarding the sale. Fortress conducted the
sale pursuant to 11 U.S.C. 833@vhich allows a debtor to s¢fie collateral freand clear of
encumbrances. Fortress movkd Bankruptcy Court to approviee sale of substantially all
of its assets. Throughout the motion, Fortregs lsnguage clearly indicating that it was the
entity responsible for administering the salee¢Bd No. 21, Ex. 24] Fortress states that it
exercised its “business judgméim evaluating the potential kg and states that the court
should permit Fortress to sell its assets becd[gfere a debtor belieas[,] in the exercise
of its business judgment][,] that sugh. . sale . . . of its bankruptegtate is in the best interests
of the debtor and its estate, the debtor may enter into such a transaction ld. at’{[[13]
While the motion makes it clear that Fortressonducting the sale, the only references to
Callidus state that Fortress had “consulted” v@#ilidus and “believe[d]” that it had Callidus’
support for the sale.ld. at 11 2, 7]

The record also demonstrates that Callidusmogtbe said to have consented to the sale.
Under § 363, a court can only hatize a sale if one of a number of stated conditions is
satisfied. One condition is thtte creditor consent to the sale. Smith states that “the only
condition Fortress made any attempt to shoat thsatisfied was . . . Callidus’ consent.”
[Record No. 21, p. 22] Ehfact that Fortresattemptedo show Callidus’ consent does not
mean that Callidus gave its consent. In f&allidus did not consent to the sale in any

meaningful sense. Instead, ll@s objected to the sale. ¢Rord No. 21, Ex25] In its
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motion, Callidus states that‘ibjects to the Debtor’'s SaMotion and Bidding Procedures . .
.. [Id. at § 3] Moreover, acknowledging 8§ 363'suegements, Callidus states that Fortress
“assumes (and is hoping) that Callidus will cemisto the proposed sale, thereby satisfying
Section 363(f)(2). However, Callis has no intention of consiry to a sale of any of its
Collateral free and clear of its liens” esk the sale is “acceptable to itd.[at § 13] Callidus
concludes the motion by stating that it “will nm@nsent to [Fortresgroposed] sale of its
Collateral . .. ."[d. at § 17]

The Bankruptcy Court ultimately approved the sale over Callidus’ objections. Further,
the record indicates that Fortress controlled the sale and that Callidus fought the sale that
Fortress ultimately made. Fortress received thigefor its collateral, one of which was from
Callidus. [Record No. 21, Ex. 32] Fortreseotgd Callidus’ bid and, instead, accepted a bid
from a third party that offece$100 and agreed to assuRatress’ junior debtldl.] Callidus
objected to these terms and tkeard states that Callidus atté buyer “were unable to agree
on terms that would result in @nsensual sale,” but Fortresdimately accepted the bid
despite “Callidus’ refuddo approve” it. [d. at 5] Presumably, thiateraction is what Smith
references when he asserts that Callidus “negdid]” the terms of theale. But contrary to
demonstrating Callidus’ control over the salereguired by the rule that Smith cites, this
demonstrates Callidus’ lack of control, since #ale was completed evits objections both
before and during the sale.

Even assuming there are circumstancestiith a secured creditor can be deemed to
have disposed of its collaterahen the debtor sells it, tiadove undisputed facts demonstrate
that those circumstances are not presemé.heWhile the Bankrupy Court ultimately

approved the sale and stated that Callidus is deemed to have consented to it for purposes of §
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363, the record establishes that Callidus did pasent to the sale img meaningful sense.

It would be unfair to impose forfeiture on a ydiar failing to provide notice of a sale that it
was legally prohibiting from catucting and had little to no ability control while receiving
little or no benefit. This is partitarly true where, as here, thearantor is so closely affiliated
with the debtor that the protections of etiare unnecessary and requiring notice would be
superfluous. Accordingly, the Court concludbat Callidus did not dispose of the subject
collateral and was not required to give notic&inith of the sale. Smith cannot hide behind
this requirement to avoid his obligations under the Guaranty.

B. Commercially Unreasonable Disposition of Security

Smith also argues that summary judgmenbisappropriate because there is a genuine
issue of material fact regarding whether Calé behaved commercially unreasonably in its
disposition of collateral. More specifically, hegues that if Callidus negligently caused the
collateral to depreciate in value, its figgnce will reduce the amount that Callidus may
recover.

Contrary to Smith’'s argument, the statytscheme and case law make it clear that a
creditor’s right to pursue and recover from a guemais independent from its security interest
and, therefore, is unaffected by any security tihaicreditor may possess. As a result, even if
a creditor behaves in a commercially unreastynatanner in disposingf collateral, such
actions do not affect whether theeditor is entitled t@ judgment for the aaunt of the debt.
Instead, the creditor may purs@ejudgment, and & debtor may initiate a subsequent
proceeding against the credifor any unreasonableness i tilisposition. Accordingly, any
claim that Smith may have based on dispositbrihe subject collateral is distinct from

Callidus’ right to collect the full amount from $im There is no genuinisue of material

-14-



fact preventing summary judgmieregarding any alleged comro@l unreasonableness in the
disposition of the collateral.

Kentucky law provides multiple remedies fosecured party in the event of a debtor’s
default. First, “[a] secureparty may reduce a judgment, éatose, or otherwise enforce the
claim....” K.R.S. § 355.9-601)(n). Second, “[a] securednpain possession of collateral .

. . has the rights and duties provided in § 9-2@Which include the right to dispose of the
collateral and hold the proceenisapply the proceeds the outstanding & K.R.S. 8 355.9-
601(2); K.R.S. 8 355-9.207(3). Further, the statuprovision is clear that a creditor is not
required to elect between these remedies.edaktthe remedies “aoeimulative and may be
exercised simultaneously.” K.R.S. § 355.9-601(8f a result, a secured party may bring a
judicial action for the amourue under a loan and take passen of the collateral once the
debtor has defaulted. As notedthe comment to the Umifm Commercial Code provision
that mirrors the language of KRS § 355-9-6@ie debtor will not be harmed by this
simultaneous pursuit of medies because “[t]he liability saine of Subpart 2 affords redress
to an aggrieved debtor or obligbrU.C.C. § 9-207, cmt. 5.

Although Kentucky courts haveot addressed the issue, athbave concluded that the
provision allowing creditors to pursue simultane remedies means that creditors are not
required to dispose of collateral before ofitag a judgment on the financing document at
issue. These courts note that “[the UCC duatsrequire [a creditottp elect a remedy,” and
this allows creditors to pursue a judgment agiaihe debtor and/or guarantor for the amount
of the indebtedness while also taking possessiiohe collateral that secures their deSEG
Commercial Aircraft Leasing, Inc. v. N59CC, L. 3:09-cv-101-PPS, 2010 SL 883764, at

*3 (N.D. Ind. Mar. 8, 2010). Because a creditonas required to elect one of these remedies
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but is, instead, free to pursue both simultarsy, a creditor may “ohtn a money judgment
for the full amount due and then pead to dispose of the collateralld. (citing Banc of
America Leasing & Capital, LLC v. Walker Aircraft, LL8o. 09-1277, 2009 WL 3283885
(D. Minn. Oct. 9, 2009) (finding th&aiCC § 9-601 “expressly perrsi [the creditor] to obtain
a money judgment for the fulmount due on the loans evérough [the creditor] is in
possession of the collaterafge also Center Capital Corp. v. JR Lear 60-099, L&TA F.
Supp. 2d 569, 572 (D. Del. 2009) (statthat “a creditor need nogliidate its collateral before
seeking judgment against a debtor”).

Given that the UCC permits a creditorgorsue a judgment on a note while retaining
possession of collateral, couhave concluded that any commercial unreasonableness relating
to a creditor’s disposition of dateral has no impact on its entitéent to a judgment for the
amount of the indebtedness pursita the financing documents-or example, iOkefenokee
Aircraft, Inc. v. Primesouth Banklefendants who had default@aa note and guaranty argued
that summary judgment was nofpappriate because there was awae issue of material fact
regarding whether the lendeaed in a commercially unreasable manner in repossessing
collateral and failing to dispose of it. 6%6E.2d 394, 396 (Ga. Ct. App. 2009). They argued
that summary judgment should ria# granted because the amouoirtheir indebtedness could

not be determined until the collateral had been disposettlof Because the UCC allows a

! Debtors and guarantors have nese if a creditor disposes of collateral in a commercially
unreasonable manner. However, the creditmiaias entitled to a judgment for the full amount
of the indebtedness. As noted previously, teisourse must be @mued in a subsequent
proceedingSee SFG Commercial Aircraft &ging, Inc. v. N59CC, LLONo. 3:09-cv-101-
PPS, 2010 WL 883764 (N.D. Ind. Ma&, 2010) (acknowledging ¢hremedies available for
commercial reasonableness under the UCC, htihgtthat those issues could not be raised
until a later proceeding){FS Financing, Inc. v. Shilo Management Cp8¥.2 P.3d 582 (Or.
Ct. App. 2016) (same).
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lender to simultaneously repossess collataral pursue “a money judgment for the full
amount of the outstanding debt,” the courhduded that, regardless of any commercial
unreasonableness in the lendelisposition of collateral, it renr@ed entitled to a judgment in
the full amount of the indebtednedsd. at 397. In reaching theonclusion, the court stated:

It is of course basic law that the purpas collateral is tsecure the creditor

and increase his change of recovery m ¢hse of default. The existence of a

security interest in no waaffects the existence of the debt. It merely provides

the secured party with an immediateusz® of recovery in addition to the

standard remedies of amsecured creditor. The intent of the code was to

broaden the options open to a creditderaflefault rather than to limit them

under the old theory alection of remedies.

Id. (citation omitted). Thus, the ed concluded that the Defendarrould not avoid or reduce
their liability based on an assertion of commercial unreasonableness in the disposition of
collateral.ld.?

In addition to the statutory scheme talbws simultaneous pursuit of remedies, under
Kentucky law, when a guaranty provides a creditith an absolute right to payment, the
creditor is entitled to the full amount of a judgmeagainst the guarantor regardless of whether
the creditor first disposes ofdltollateral or does so in ammercially reasonable manner.
When a guaranty is “subject to no conditiargl contains an abstéupromise to pay the

outstanding indebtedness guaranteed,” the agarconstitutes an absolute guaranty of

payment. Sunnyside Homes of Rockledge, Inc. v. Gartiam 2004-CA-001719-MR, 2006

2 There are similar cas, which arise out gimilar facts and with siilar arguments made by
debtors and guarantors seeking to avoidilitg, that echo the court’'s reasoning in
OkefenokeeCenter Capital674 F. Supp. 2d at 578oncluding that the creditor was permitted
to obtain a judgment before disposing of todlateral that it had possessed, and rejecting
the defendant’s argument cbmmercial unreasonablenes¥fS Financing, Inc. v. Shilo
Management Corp372 P.3d 582 (Or. Ct. App. 2016)olding that any alleged commercial
unreasonableness in the lender’s possession antialdisposition of collateral did not affect
the creditor’s right to pursue adgment on the note and guaranty).
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WL 572920, at *3 (Ky. Ct. App. Mar. 10, 2005) (citihgpberty Nat’'| Bank and Trust Co. v.
Russ 668 S.W.2d 567 (Ky. Ct. Ap[984)). In short, when a guaranty is absolute, it “is
immediately enforceablagainst the guarantor without finrgsroceeding against the principal
or exhausting th collateral.’Banterra Bank v. HendrigkNo. 5:09-cv-00012-TBR, 2011 WL
832455, at *6 (W.D. K. Mar. 3, 2011).

And if the guaranty is absolute, the credii® free to seek a judgment against the
guarantor before disposing iv$ collateral. The guarantocannot avoid sumary judgment
on the grounds of impaired collateral. Hane v. Citizens Fidelity Bank and Trust 0668
S.W.2d 564 (Ky. Ct. App. 1984), thender pursued a judgment oguwaranty rather than first
disposing of collateral. The defendants aggd summary judgment because the lender
allegedly had dealt with the collateral icammercially unreasonable manner, causing its
value to depreciatdd. at 565. The court noted that the defendants had signed an absolute
guaranty, which provided that the lender was “nquneed . . . to enforce any security interest
in any collateral . . . as a condition precedenénforcing” the guaranty or the guarantor’s
liability. 1d. It also noted that, where a guarartias signed an absolute guaranty, it cannot
rely on any security as it is “obliged to pinge debts of the defauity principal whether those
debts are secured lopllateral or not.”Id. at 565-66 (quotingnion Planters National Bank
of Memphis v. Markowiiz168 F. Supp. 529 (W.D. Tenn. 1979).

For the reasons outlined above, Callidusnstled to pursue aiflgment without first
disposing of its collateral. And this meanattht is entitled to a judgment on the Guaranty
regardless of whether it has disposed of theatathl or has done seasonably. The Guaranty
provided that “the liability of each Guarantor untes Guaranty shall be direct and immediate

and not contingent upon the pursuit of any remediesgainst the security or liens available
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to Holder for the payment of t@bligations . . . .” [Record Nd, Ex. A, 1 3] This is an
absolute guaranty of paymenmhich entitles Callidus to seeljdgment for the indebtedness
under the Notes and Loan Agreement without &tsgmpting to dispose of the collateral. For
purposes of determining wheth€allidus is entitled to summagydgment on its claim of
Fortress’ indebtedness that Sngtaranteed under the Guangrhe issue of whether Callidus
has dealt with its collateral in a commi@tly unreasonable manner is irrelevant.

C. Fraudulent Inducement

Smith’s finally argues that he was frauelily induced to sign the Guaranty, Re-
Affirmation of Credit Documentsand Loan Agreementln support, he cites the Term Sheet
and a number of oral represations from Callidus in which Qalus allegedly made promises
related to his personal guaranty that were nitected in the partiedinal agreement. Smith
contends that, as a result of these falsgesentations, Callidus fraudulently induced his
signature. Kentucky law, however, is cleattha fraudulent inducement claim cannot be based
on alleged promises that are directly contraatidiy a term in a sighed agreement between the
parties. Accordingly, this alm fails to create a genuine issaf material fact concerning
whether Smith is liable under the Guaranty.

Under Kentucky law, a partgtaiming fraudulent inducement must prove: “a) a material
representation b) which is false c) knownlkte false or made reldssly d) made with
inducement to be acted upon e) acted liamee thereon and f) causing injuryBear, Inc. v.
Smith 303 S.W.3d 137, 142 (K¥t. App. 2010). Foreliance, the party “must prove that his

reliance on the misrepresentation was reasonabtein making this determination, the Court

3 While Smith might be able foursue other remediesmder Kentucky law, those remedies are
not relevant to Callidus’ motion.
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should consider [the party’&howledge and experienceBassett v. Nat'| Collegiate Athletic
Ass’n 428 F. Supp. 2d 675, 682 (E.D. Ky. 2006) (citMgore, Owen, Thomas & Co. v.
Coffey 992 F.2d 1439, 1447 (6th Cir. 199¥)st v. Goode209 S.W.2d 833, 836 (Ky. Ct.
App. 1948). In evaluating reasonableness, caansider the sophistication of the parties as
“Kentucky courts have rejected arguments tliae legislature also intended to protect
sophisticated businessmen and corporate executives from their own promidéarit Tax
Credit Fund 31-A, Ltd. v. Nicholasville Comm. Housing, L66€3 F. Supp. 2d 575, 583 (E.D.
Ky. 2009) (quotingntercargo Ins. Co. v. B.W. Farrell, INnA9 S.W.3d 422, 427 (Ky. Ct. App.
2002)).

Again, Kentucky law is cledhat a party cannoeasonably rely on oral representations
that are directly contradicted by thenes of the agreement. For examplekifth Third Bank
v. Waxman726 F. Supp. 2d 742 (E.D. Ky. 2010), théemielants argued that they should not
be held to their obligations under the guaesbecause the lender fraudulently induced their
signatures. Specifically, they alleged that kxeder had repeatedly assured them that the
guaranties would never be erded, and that these assurances amounted to fraudulent
inducementld. at 744. Notwithstanding this clairthe court noted #t defendants cannot
“base a fraud in the inducement claim on theilance on oral represetitms contrary to the
terms of written agreements disclaimers that they faia acknowledged in writinglt. at 752
(citing Rivermont Inn, Inc. v Bs Hotels Resorts, Incl13 S.W.3d 86, 640-41 (Ky. App.
2003). Because the Guaranty maddear that the defendantsuld be obligated to pay the
borrower’s debt when it defauttethe court concluded that theguld not reasonably rely on
any of the lender’s alleged orapresentations to the contrarg. Accordingly, the court held

that the fraudulent inducementth failed as a matter of lawd.
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Here, Smith’s fraudulent inducement claim faitsa matter of law. He contends that
he relied on Callidus’ representations thatguaranty would be redesed upon the occurrence
of certain conditions and that he would novéaigned the guaranty and loan agreements
absent those representations. Howevey, aliance on these representations was not
reasonable. Therefore, they cannot be bhasis for a fraudulent inducement claim under
Kentucky law. The only provision in any dfie final documents that Smith signed that
mentions a release of his personal guaranty makes clear théw<ia no way obligated itself
to release it: “The personal guarant[y] granbsd. . . Smith . . . may be released, at the
discretion of the Lender, at such time as Borrower provides evidence satisfactory to the
Lender of its receipt of cash proceeds of dditzonal equity infusion in the amount of no less
than $2 million.” [Record No. 16, Ex. E, 19] iStprovision is contained in the final written
loan agreement that Smith signed. It directiptradicts Callidus’ alleged oral representations
that itwouldrelease the personal guaranty. It is cfeam this provision that Callidus could
release the guaranty at its option, but did nothiself to do so. Again, consistent with
Kentucky law, Smith may not reasonably rely oesthalleged oral representations that directly
contradict the terms of the writing that he ggn He cannot claim that these representations
fraudulently induced him teign the agreements.

The conclusion that Smith’s reliance was not reasonable is further confirmed by the
fact that Smith is a sophistited party and was directlgviolved in the negotiation of the
provision at issue. Before signing the final agreement, Smith states that he contacted Callidus
about releasing the personal quares and its counsel informéadn that “she had been told
by Callidus that the personal guatias were to stay in.” [Recoido. 22,  62] Further, when

Smith received the draft of the agreement that contained the discretionary release of the
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personal guaranties, Fortressuasel sent Callidus a redline of the Agreement, altering that
provision to provide that the guaranties “shagl released” upon “edence satisfactory to”
Callidus that the condition had been satisfild. at  68] Callidus’ counsel then revised the
agreement, replacing the bindi language with the originaliscretionary language; this
revision remained in the final veéos of the loan agreementld[ at §69] Callidus made it
clear to Smith that the personal guaranties weremain in the partg agreements and that
they would not be releasedccordingly, a reasonable, sopitated party could not have
reasonably relied on oral assicas from a Callidus gpioyee that were distly contradicted

by Callidus’ counsel and the final version oé tharties’ agreement, which Smith knowingly
signed.

Finally, the release in the Term Sheeatruat be the basis for a fraudulent inducement
claim because it was not reasonable for Smith to treat the Term Sheet as a binding agreement.
As an initial matter, the document stateattkthe “Term Sheet must be accepted by the
Borrower by no later than . . . September 3@l Lafter which the offewill expire.” [Record
No. 21, Ex. 4, 4] Smith did not sign the downt until September Htin his capacity as
president of Fortress and not until September 5th in his personal capacity as guaddantor. |
Therefore, even if the Term Sheet could be considered an offer, it had terminated before Smith
signed it such that he could not have ateeé it to create a binding agreemeste Warren v.
Cary-Glendon Coal C0230 S.W.2d 638, 640 (KYCt. App. 1950) (stating the rule that an
offer cannot be accepted after ishexpired). Smith could notlyeon its terms relating to the
personal guaranty as binding on Callidus.

Moreover, the language of the Term Sheed subsequent agreements establish that

the Term Sheet was not intended to be the Aigaéement between therpas. It cannot be

-22-



binding on Callidus, particularly when its termsedily contradict those of the writing which
was intended to be thentias’ final agreementSee Associated Warehaug Inc. v. Banterra
Corp. 491 Fed. Appx. 516, 519-20 (6th Cir. 2012) (concluding that a term sheet was not
binding on the lender where it did not include altlef terms of the loan agreement or specify
the amount of the loan). Therfie Sheet is too uncertain for 8mto reasonably have treated
it as a binding agreement. It does not provideattual amount of the loan, but instead states
that Callidus will be lending “up to” stated amasintGiven that this acial termwas stated
in indefinite terms, it should ka been clear to Smith théite document was not intended to
be the parties’ final agreemeninstead, the final agreementsvi be memorialized later in
more certain terms. Under these circumstarredisnce on it is noteasonable. Indeed, the
parties did ultimately sign a final, binding loagreement which unambiguously states that
“THIS WRITTEN AGREEMENT AND THE LOAN DOCUMENTS REPRESENT THE
FINAL AGREEMENT BETWEEN THE PARTIES.TRecord No. 16, Ex. E, 40]. Through
this provision, the parties were clearly aware thatTerm Sheet was not intended to be a final
agreement and was not bindinj.was not reasonable for Smith rely on a provision from
the Term Sheet that was directly contradidigdhe final agreement that he later signed.
Likewise, it was not reasonable for Simito rely on alleged oral representations
inasmuch as these representations werebimating and were contdected by the final
agreement that Smith signed. It again beatmgadhat Smith was a sophisticated party who
directly participated in the negotiation of the personal guaranty provision and was fully aware
of its terms before signing tldocument. Accordingly, there i® genuine issue of material
fact regarding whether his signature on tha@aty and Loan Agreesnt were fraudulently

induced, and he cannot avoid suargnjudgment on this basis.
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V.

For the foregoing reasons, Smith’s arguments against being held to his obligations
under the Guaranty are unpersuasive, and Caliedestitled to enforce the Guaranty against
Smith. Under the Guaranty, Callidusastitled to recover $21,475,254.23, together with
interest at a rate of 21% under the Loan Agresm Smith has not disputed that the amount
owed pursuant to the terms of tBearanty. Accordingly, it is hereby

ORDERED as follows:

1. Plaintiff Callidus Capital Corporatits Motion for Summayr Judgment [Record
No. 16] isGRANTED.

2. A corresponding Judgmentadhbe entered this date.

This 7*" day of September, 2016.

Signed By:
Danny C. Reeves ‘DCQ
United States District Judge
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