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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

SHERRY SORRELS, )
)
Plaintiff, ) Civil Action No. 5: 16-205-D®
)
V. )
)
SAMUEL A. ELLIOTT, et al., ) MEMORANDUM OPINION
) AND ORDER
Defendants. )

*k* *kk *k*k *k*k

This matter is pending for considerationDdfendant Esurandasurance Company’s
(“Esurance”) Renewed Motion f@ummary Judgment. [RecorebN32] This case arises out
of a motor vehicle accident in which Plaintiff&hy Sorrels alleges that she sustained injuries
as a result of Defendant Sam#éelElliott’'s negligence. Esurangs named as a Defendant in
this action because Sorrels has an underinsumdrist policy withthe company on which
she seeks to recover for her injuries. ufasce has filed a rewed motion for summary
judgment, arguing that Defenddfitiott’s vehicle is not underinsured under Indiana law. For
the reasons outlined below,EEance’s motion will be denied.

l.

On May 24, 2014, Sorrels was involved in aonwehicle accident that she alleges was
caused by Elliott’s negligence. Elliott has iasurance policy that provides bodily injury
liability coverage with a limit of $100,000 perrgen. [Record No. 9] Sorrels has an

Underinsured Motorist (UIM) policy with Esurance that has a liability limit of $50,000.
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[Record No. 8, Ex. 3] Under this policy, Sorrelsimy eligible for coverage if Elliott’s vehicle
gualifies as an “underinsured motor vehicle.”

Esurance has already filed one motion fanswary judgment [RecdrNo. 8] in which
it argued that Sorrels is not entitled to cogerander the UIM policpecause application of
an Indiana set-off provision reduced its liabilty the policy to zeroSpecifically, Esurance
argued that this statuteg@ired reducing the $50,000 liabilitynit on the UIM policy by the
$100,000 liability limit on Elliott’s liability policy. However, the statutdeanguage does not
mention liability limits but, instead, limits seffg to the total amount by or on behalf of
the Defendant. Because the amount of dambhgeésot yet been determined and Sorrels had
not received any payment fronligtt, it cannot apply the statutpiset-off. Thus, the Court
denied Esurance’s earlier motiaa premature. [Record No. 21]

Unwilling to accept the Court’s determinatidesurance then filed a motion requesting
reconsideration of the deawsi regarding summary judgmenfRecord No. 27] Esurance
contended that the statutory definition of amemnsured motor vehicle, provided in Indiana
Code § 27-7-5-4(b), shouldquide the formula for calculating set-off under the Indiana set-
off statute. However, Esurance did not citatoase in which a couctlculated a set-off in
any manner other than thatoprded by the statute itself, much less in accordance with the
statutory definition of an underinsured motor i Thus, the undersigned declined to alter
the earlier decision. [Record No. 28]

.

As explained earlier, summary judgmengapgpropriate when “the movant shows that

there is no genuine dispute asatty material fact and the mawtas entitled to judgment as a

matter of law.” Fed. R. Civ. P. 56(aee Celotex Corp. v. Catrett, 477 U.S. 317, 322-23
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(1986);Chao v. Hall Holding Co., 285 F.3d 415, 424 (6th Cir. 2D0 A dispute over a material
fact is not “genuine” unless “the evidenpeesents a sufficient disagreement to require
submission to a jury or whethiris so one-sided thaine party must prevail as a matter of
law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). In deciding whether to
grant summary judgmerttje Court views all the facts and inferences drawn from the evidence
in the light most favorabl® the nonmoving partyMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986).
[l

Perhaps it should come as swrprise that Esurance hfiled a renewed motion for
summary judgment [Record N82], once again arguing that Selg is not entitled to recover
under her UIM policy. The company assertattklliott’s vehicle dos not qualify as an
“underinsured motor vehicle” ued Indiana law. Specifically, it contends that the relevant
statute requires a limits-to-limits comparisomder which a tortfeasor’'s vehicle is not
underinsured if the limits on his liabilitypolicy are not less #n the limits on the
victim/insured’s UIM policy. Hee, the bodily injury liability limit on Elliott’s policy is
$100,000 per person and Sorrels’s UIM liabilltgnit is $50,000 per person. Because
$100,000 is not less than $50,000, Esurance argudslliodfs vehicle is not an underinsured
motor vehicle and Sorrels is not entitled to UIM coverage. However, according to decisions
interpreting this statute from Indiana’s highesurt, the UIM policy limit should not be
compared with the tortfeasor’s liability linbut should instead be compared with information
that is not yet available in thtese—the amount ahy payments that thesured has received.

Accordingly, the renewed motion fseummary judgment will be denied.



In this diversity case, for the reasonsean this Court’s decision on the first motion
for summary judgment, Indianasibstantive state law applie$his Court must then apply
that law “in accordance with the controllimgcisions of the state supreme courflistate
Ins. Co. v. Thrifty Rent-A-Car Systems, Inc., 249 F.3d 450, 454 (6th Cir. 2001) (citations
omitted). Where the state’s highesurt has not addressed atgalar issue, federal courts
must “anticipate how the relevant state’s highmsirt would rule in the case,” based on the
controlling decisions of that courBerrington v. Wal-Mart Sores, Inc., 696 F.3d 604, 607
(6th Cir. 2012). Further, in predicting how atsts court would rule, #deral courts sitting in
diversity cases should be extremely cautious about adopting substantive innovation in state
law.” State Auto Prop. and Cas. Ins. Co. v. Hargis, 785 F.3d 189, 195 (6th CR015) (internal
guotation marks and citation omitted).

In this case, the issue is whether Indidaw permits a court teonclude that an
individual’s vehicle is underinsad based on a comparison of théility limits of the parties’
policies, before liability has beatetermined, damages have been established, or the insured
has received payment from the alleged tortfeasor (or on his behalf). Indiana law provides that
an alleged tortfeasor’s vehicle is only subjecthe terms of underinsured motorist coverage
if the vehicle qualifies as underinsured. I@&bde § 27-7-5-4(b). An underinsured motor
vehicle is “an insured motor vehicle where tmaits of coverage available for payment to the
insured under all bodily injury liability policieoeering persons liable to the insured are less
than the limits for the insuredishderinsured motorist coveragetlad time of the accident . . .

. 1d. Under the facts of this case, the more gpeisisue is whether the liability limits of an

alleged tortfeasor’s liability pwy are amounts “avaitde for payment to the insured” that



may be compared with the ingd’s UIM limits, or whether “aailable” amounts are limited
to payments that the insured has receivech or on behalf of the alleged tortfeasor.

Esurance argues that the liability limit ofi&t’'s insurance qualifies as an “amount
available for payment to the insured” andatthas a result, Elliott’'s vehicle was not
underinsured. This Court has hatated an Indiana casn which the coudirectly addressed
the question of whether the “amount availablegayment to the insudé may be determined
exclusively by reference to lidity limits, before liability ordamages have been established
and before the insured has received payrmand Esurance has not cited to brecordingly,
there are no cases directly on point that dictate the decision on this issue. However, the
Supreme Court of Indiana’s decisions interprgtihe statutory definition of an underinsured
motor vehicle compel the conclusion that this determinationldg not be made by reference
to the liability limits of the alleged tortfeasor’s liability policy.

First, the phrasing used in the statute indicates that it does not contemplate a limits-to-
limits comparison. ICorr v. Am. Fam. Ins., 767 N.E.2d 535, 540 (Ind. 2002), the Supreme
Court of Indiana held that the tortfeasoliability limit was not the appropriate amount to
compare with the insured’s UIM policy limitor purposes of determining whether the
tortfeasor’s vehicle was underinsured. Theritis were in a group of multiple claimants
and received payment in an amount less than the liabihiydin their UIM policy. Corr, 767

N.E.2d at 538. However, the tortfeasor’s iliép limits were not less than the limits on the

! Esurance does cite a case in which thetcconcluded that a tortfeasor’s vehicle was
underinsured by comparirtge liability limits of the parties’ policies.Sate Farm Auto Ins.

Co. v. Conway, 779 F. Supp. 963, 968.(& Ind. 1991). Howevethe case was not decided
by an Indiana state court, and did not citeatolndiana state coudecision, so it does not
establish Indiana law on this issue. Moreowewas decided over twenty years ago without
the benefit of recent SuprenCourt of Indiana decisiomsterpreting the UIM statute.
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UIM policy. Id. As a result, the tortfeasor’s vehigieuld only be undersured under Indiana
law if the court compared the MIlimits with the amount of th payment that the plaintiffs
received, and the dispositive igeswras whether the court shoglompare the UIMbolicy limits
to the tortfeasor’s policy limits or to the amount that the plaintiffs recoverded.

The court’s decision was influenced by the fact that the Indiana statute qualifies the
tortfeasor’s “limits of coverage” with the phea%available for payment tthe insured” rather
than directing courts to compare the tortteaslimits with the insured’s UIM limits.Id. at
5392 The court concluded that the statute’safdfe phrase “available for payment” indicates
that it “does not express [a] clear prefece for limits-to-limits comparison.I'd. Instead, the
statute’s determination of whethe tortfeasor’s vehicle is undesured turns on the meaning
of what amounts qualify as being “available fmayment.” The court then examined the
meaning of “available for payment,” and conclddeat this phrase means “money present or
ready for immediate use by the insuradt amounts potentially accessibleld. at 540. It
went on to conclude that the tortfeasor’s lidpiimit was not an amount that was “available
for payment” under the statute because that ameast‘theoretically available”; instead, the
appropriate amount for comparison wasphgment that the insured had receivédl.

In a more recent case, theurt further clarified that Amits-to-limits comparison is
not the proper approach to detening whether a vehicle is ungiesured under Indiana law.

In Lakes v. Grange Mut. Cas. Co., the court discussed the statutory definition of an

underinsured motor vehicle at length and nudtiely held that “whether a vehicle is

2 The statute defines an underinsured me&hicle as “an insured vehicle where the
limits of coverageavailable for payment to the insured . . . are less than the limits for the
insured’s underinsured matst coverage. . . .”nd. Code 8 27-7-5-4(b).
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underinsured depends, in all cases, on whetkartiount received from the tortfeasor’s policy
is less than the per-person limits onMJtoverage.” 964 NE.2d 796, 805 (Ind. 20123ce
also Fryev. Auto-Ownersins. Co., No. 3: 12-CV-113, 2015 WL 470399, at *8 (N.D. Ind. Feb.
4, 2015) (quotind-akes as standing for this proposition). The court was presented with the
guestion of whether the definition of an undeuniresl motor vehicle permitted a limits-to-limits
comparison, or whether it required that the UIMigyolimit be compared with the amount that
the insured actually received. dmaluating this issue, the coaxplicitly stated that the statute
defining an underinsured moteehicle “does not contemplatdimits-to-limits comparison.”
Lakes, 964 N.E.2d at 804 (citinGorr, 767 N.E.2d at 539). Accordingly, the court declined to
consider the tortfeasor’s liabilitymits and instead comparedetmount of the payment that
the plaintiff had received with the limit of h&JIM policy and concluded that the tortfeasor’s
vehicle was underinsuredd.

Based on these decisionsrfréndiana’s highest couridliana law does not permit this
Court to determine whether Elliott’s vehicle wasderinsured by conducting a limits-to-limits
comparison. IiLakes, Indiana’s highest couvtas clear that it is impper to conduct a limits-
to-limits comparison in determimg whether a vehicles underinsured under Indiana law, and
that this determination can gnbe made by reference toypaents that the insured has
received. At this stage of the litigation, Sdsrhas yet to prove that Elliott was liable or
establish damages, or receive payment frdlimtEcompensating her for her injuries. As a
result, the liability limits on Ellitt’s insurance policy represent amount that is “potentially
accessible” and “theoretically alable.” The court was clear i@orr that these amounts are
not “available for payment” wiih the meaning of Indiana’s fieition of an underinsured

motor vehicle and cannot be used to evalwdtether a vehicle is underinsured. Likewise,
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under the holding ithakes, the determination of whethetlitt's vehicle was underinsured
cannot be made unless and until Sorreés received paymerftom Elliott, thereby
establishing the amount that‘ectually available” to her.

Esurance argues th@orr andLakes are not controlling becauskeey were decided in
multiple claimant cases whereetplaintiff's recovery was readed because other tort victims
also recovered on thertteasor’s policy. While this is distinction between those cases and
the present case, there is no indication that dliet entended for the afipation of its general
statements regarding the meaning of the statube tonited to the specific context presented
in those cases. Instead, theicdoroadly stated that the statute does not contemplate a limits-
to-limits comparison and that the appropriatenparison is with payments actually received,
it did not include language qualihg those statements or limiting its application to multiple
claimant cases. Instead, thakes court stated that its holding jiped “in all cases.” Absent
qualifying language, it would be inappropriatedonclude that theourt's use of general
language was intended for any purpasher than to apply generally. This is particularly true
in a diversity case such as this one where a federal court is limited to application of the
statements made by the state’s highest cotlnis—Court cannot speculate that the court
intended to limit its holding to ghcircumstances before it absentlear indication that this
was its intention. Rather, this Court is bound by the plain language of these decisions, and the
plain language does not permit a limits-to-limits comparison.

V.

Under Indiana law, a vehicle is underiredirif the paymentshat the insured has

received are less than the iisnof the insured’s UIM policy.This Court cannot determine

whether Elliott’s vehicle is underinsured unlassl until Sorrels receives payment from Elliott
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or on his behalf. Because Sorrels has not redgpayment, it cannot etermined at this
time whether Elliott’s vehicle was ungiesured. Accordingly, it is hereby

ORDERED that Esurance’s renewed motiom summary judgment [Record No. 32]
is DENIED.

This 7" day of December, 2016.

p_?‘éi”s T

Signed By:
Danny C. Reeves DCQ
United States District Judge




