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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

VICKY L. JOHNSON,
Plaintiff, Civil Action No. 5: 16-250-DCR
V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security

MEMORANDUM OPINION
AND ORDER

N N N N N N N N N N

Defendant.

*k* *kk *k*k **k*k

This matter is pending for considerationcodss-motions for snmary judgment filed
by Plaintiff Vicky L. Johnson (“Johnson”) [RembNo. 12] and Nancy A. Berryhill, Acting
Commissioner of Social Security (“the Commms®r”). [Record No. 14] Having reviewed
the record, and for the reasons that follalne Commissioner’'s motion will be granted.
Conversely, the relief soughy Johnson will be denied.

Johnson applied for supplentahsecurity income and period of disability and
disability insurance benefits in February 20alBgging an onset disdly date of December

31, 2008 [Tr. 180] After being denied benefitsitially and upon reconsideration, Johnson

1 Nancy A. Berryhill is nowthe Acting Commissiner of SocialSecurity, and is
substituted as the defendant irstaction pursuant to Rule 25(af) the Federal Rules of Civil
Procedure.

2 Johnson withdrew her disability claim andearded the onset date of disability to the
date of her application, in Beuary 2013. [Tr. 85] As a relsuthe ALJ only considered her
claim for supplemental security income. Tdés some inconsistency between the ALJ's
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requested an administrative hiegr [Tr. 11, 102-09112-26] Thereafter, Administrative Law
Judge (“ALJ”) Bonnie Kittingelissued a written opinion coluding that Johnson was not
disabled under the Social Seity Act (“Act”). [Tr. 94] Johnson subsequent request for
review by the Appeals Council was denied. [r.She has now exhaesl her administrative
remedies and this case is ripe for this Ceutview pursuant to 42.S.C. 8§ 1383(c).

On the forms completed in connection whtkr application for benefits, Johnson listed
having worked: 40 hours per weak a dispatcher for a tking company from 1993 to 1995;
40 hours per week in “lighndustrial, ran machines,” througtemp services” from 1996 to
1999; 40 hours per week doing “factory workpection” for temp services; and 15 hours per
week as a cashier for Gold S@hili. [Tr. 213] For ongosition, Johnson identified her job
title as “secretary”. She repodtevorking as a secraty for a fencing busess for 40 hours
per week at $10/hour from 2004Ntay of 2008. [Tr213] Likewise, in another form Johnson
identified working for 40 hours per week at $i@ir for a fencing busise from January 2004
to January 2008, listing her job title as “Secretarjit. 242] She described this position in
more detail on this form, stating that she “aes¥d [the] phone, took resages, faxed job bids,
insurance forms, [and] cleangthe] office.” [Tr. 243] Johnson also confirmed that she
engaged in “writing, complete[d] reportsr performed similar dutiesld.] She then reported
lifting and carrying “papers . . . to [the] file cabinfax machinel[,] copiérbut asserted having
lifted no more than 10 pounddd]] For 2004, Johnson identified earnings of $7,263.00 from

self-employment. [Tr. 200] Hweever, for 2005, 2006, 20, and 2008, she listed no earnings.

decision and the record regarding the specific otiat, but the record is consistent that the
date is in February 2013.
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Johnson was 60 years of agetla¢ time of the adminisitive hearing. [Tr. 16]
Additionally, she has a high school educatiod aompleted one year of college where she
studied criminal justice.Id.] Johnson claims she became undblevork due tgain in her
hip, back, and leg that causedabmfort while sitting or standlg for extended periods. [Tr.
20] At the beginning of the aunistrative hearing, Johnson’#@ney confirmed that he had
reviewed the record and had no objections. I#f. The ALJ then asked whether the record
was complete. Counsel repligbdat he had requested the records of a new primary care
physician, but did not indicateng other concerns. [Tr. 14]

Johnson testified that her last job was witHdStar Chili, but that she had been let go
because she “wasn’t catching on to the registed’she “didn’t move afast as they wanted
[her] to.” [Tr. 19] Prior to this position, slweorked for a fencing busigs. [Tr. 20] The ALJ
and Johnson had the followinga®ange regarding Johnson’snkdor the fencing business:

Q: Were you a secretary?

A: Yes. | was the, well, secretary akidd of runner forparts and things like
that.

Q: Okay. And what was the heest thing you lifted on that job?

A: | would say probably 20, 30 pounds.

Q: What would have weighed 20 or 30 pounds?

A: You know, a part, like a traat part, a tire pd, inch parts.
[Tr. 20-21]

In response to questioning by her attorrkhnson testified that Gold Star Chili had
terminated her employmebtcause she was not able to ofgethe register quickly enough.

[Tr. 26] According to Johnson, it was not likeegular register, so she required assistance.
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[Id.] Her attorney then questioned her about working as a secretary. According to Johnson,
she was unable to return to that work because it required prolonged periods of sitting and she
no longer had the tolerance to desth others. [Tr. 26-27]

The ALJ’'s questions to the Vocational Expert (“VE”) focused on Johnson’s past
secretarial work. [Tr. 30] Th€E testified that this work is classified as sedentary work and
skilled (SVP 6). “And based on Ms. Johnsot@stimony of lifting 20 to 30 pounds, it is in
the medium work category, at least at times, beeaf the extra dutiesahshe defined at that
job.” [Id.] The ALJ then asked the VE to assume a “hypothetical individual of the claimant’s
age, education, and previous work experegh with certain physical limitations, and
guestioned whether that person would be ablgerform Johnson’s past work. [Tr. 30-31]
The VE replied that, “[t]he secretary work cdlle performed as the DOT describes it, but not
as Ms. Johnson actually did it[Tr. 31] The VE then dested transferablskills from a
secretary position, including “phone skills, congrskills, record keeping, report writing, and
filing.” [Tr. 31] In response to questionirfigpm Johnson’s counsel concerning the ALJ’s
hypothetical, the VE indicated thidae claimant would not be aliie perform her past work is
Johnson if she were required to have “onlgassonal contact with the public, and only casual
and infrequent contact with other cawers and supervisst. [Tr. 33]

The ALJ determined that Johnson hadese impairments of chronic obstructive
pulmonary disease (“COPD”) and degenerative disease. [Tr. 88] However, she concluded
that Johnson did not have an impairment enlsimation of impairmentthat met or medically
equaled a listed impairment. r[189] Based on the entireagord, the ALJ found that Johnson

had the residual functioning capacity (“RFC”) tafpem less than the futiange of light work



with various physical limitations such as the gigithat she could lift and the amount of time
she could spend sitting and standinigl.][

Regarding Johnson’s past work, the ALJ ndteat she had been released from Gold
Star Chili because she was “toowland did not catch on to thegister.” [Tr. 90] The ALJ
then observed that Johnson quit full-time wank2008, but had previously worked as a
secretary for a fencingpmpany. Johnson reported she wasnner for parts and had to lift
up to 30 pounds.Id.] After making the RFC determitian, the ALJ conalded that Johnson
was “capable of performing past relevant worlk agcretary, as thelj is generally performed,
. .. sedentary, skilled, 3¥6.” [Tr. 93] Accordingly, theALJ then determined that Johnson
had not been disabled from tHieged onset date through the datdnef decision[Tr. 94]

Under the Act, a “disability” islefined as “the inability tengage in ‘substantial gainful
activity’ because of a medically determinable pbglsor mental impament of at least one
year's expected duration.Cruse v. Comm’r of Soc. Seb02 F.3d 532, 539 (6 Cir. 2007)
(citation omitted). A claimant’s Social Securtigability determination is made by an ALJ in
accordance with “a five-step ‘geential evaluation process.Combs v. Comm’r of Soc. Sec.
459 F.3d 640, 642 (6th Cir. 200@n banc) (citatiommitted). If the claimant satisfies the
requirements of the first four steps of the @%x; the burden shifts the Commissioner with
respect to the fifth stepSee Jones v. Comm’r of Soc. $886 F.3d 469, 47ébth Cir. 2003).

A claimant must first demonstrate thslie is not engaged isubstantial gainful
employment at the time of the disabil@ypplication. 20 C.F.R. § 416.920(b). Second, the
claimant must show that she suffers fransevere impairment or a combination of

impairments. 20 C.F.R. § 416@®®2). Third, if the claimanis not engaged in substantial
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gainful employment and has a severe impairment that is expected to last for at least twelve
months and that meets or equalksted impairment, she will bmnsidered disabled without
regard to age, education, amdrk experience. 20 C.F.R. § 416.920(Fourth, if the claimant

has a severe impairment buet@ommissioner cannot make dgetenination of the disability

based on medical evaluations and current vamtkity, the Commissioner will review the
claimant’s RFC and relevant pagbrk to determine whether sltan perform threpast work.

If she can, she is not disabled. 20 C.F.R. 8§ 416.920(f).

Under the fifth step of the analysis,tiife claimant's impairments prevent her from
doing past work, the Commissioner will consider RFC, age, edation, and past work
experience to determine whet she can perforrather work. If she cannot perform other
work, the Commissioner will findhe claimant disabled20 C.F.R. § 416.920(g). “The
Commissioner has the burden of proof only on fifth step, proving that there is work
available in the economy thtlite claimant can perform.”White v. Comm’r of Soc. Se812
F. App’x 779, 785 (6th Cir. 2009) (quotitter v. Comm’r of Soc. Se203 F.3d 388, 391 (6th
Cir. 1999)).

This Court’s review is linted to determining whetherg¢hALJ’s findings are supported
by substantial evidence and whether the ALJ egga the proper legal standards in reaching
her decision.Rogers v. Comm’r of Soc. Se486 F.3d 234, 241 (6th Cir. 2007). Substantial
evidence is such relevant evidence as reasemainds might accept as sufficient to support
the conclusionRichardson v. Perale402 U.S. 389, 401 (1971Bass v. McMahgm99 F.3d
506, 509 (6th Cir. 2007). The Commissionerigdings are conclusive if they are supported

by substantial evidence. 42 U.S.C. § 405(g).



Johnson first argues that the ALJ incotiseacetermined that she previously was
employed as a secretary for a fencing bussnéccording to Johnson, this finding is not
supported by substantial evidence. Johnson atgaeshe had been arfgarunner rather than
a secretary and that thecord does not supporfiading that her worKor the fencing business
gualifies as that oh secretary.

Johnson acknowledges that igngs with the Social 8curity Administration confirm
that she answered the telephptook messages, and faxed wioents. However, she argues
that the record does not support a finding that she performed traditional secretarial tasks such
as working with computers and preparing reporAdditionally, Johnson contends that her
inability to operate a restaurant cash registgports her contention that she never developed
secretarial skills.

In Wright-Hines v. Comm’r of Soc. Seé97 F.3d 392 (6th Cir. 2010), the Social
Security Administration Explanation of Decisisetated that the claimant had “performed the
job of cashier for 3 month(s)” and the Vocaial Assessment from ti@ennessee Department
of Human Services listed “caghi as a “past relevant occumm.” However, the claimant
argued that there was insuffictegvidence to support the ALJ’stdemination ofpast relevant
work as a cashier. Id. at 396. The Sixth Circuit disagreed with the claimant’s position. It
determined that the claimant “should have baemare of the record'®mdication of her past
relevant work as a cashiendit was her burden to rebut th@inclusion in order to prevail
before the ALJ.” Id. However, the claimant never inthaced any evidence to the contrary
and did not mention this point until her ebfion to the Magistta Judge’'s Report and

Recommendation, well aftéme ALJ’s decisionld. Thus, “[t]he ALJ therefore was presented
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with uncontradicted evidence that [the claimdr#{l past relevant woiks a cashier” and his
decision was supported by substantial evidende.

In the present case, substantial evideswuggports the ALJ’s conclusion that Johnson
had past relevant work as asstary. Johnson described hersalfa secretary in two separate
filings made in connection wither application for benefits. loth documentshe reported
having worked full-time as a secretary fr@®04 to 2008. [Tr. 213, 242] In one document,
she described her responsibilities as: “answvétiee] phone, took mesges, faxed job bids,
insurance forms, cleaned officg.Tr. 243] Likewise, she comimed that the position involved
“writing, complet[ing] reports,’br similar responsibilities.Iq.]

Like the claimant inWright-Hines Johnson should have been aware that the record
contained evidence that she had previously l@eseacretary. It was her burden to introduce
evidence to contradict that descriptiondademonstrate its inaccuracy. Johnson never
supplemented the record to elaborate on the nature of her empl@tttentencing business
or demonstrate that slrad not developed the skills associateth secretarial work. At the
beginning of the administrative hearing, her aggroonfirmed that theecord was complete.
[Tr. 14] Additionally, the ALJ directly askkJohnson whether she had been a secretary, and
she responded in the affirmative. [20] While Johnson added that she bbb been a parts
runner, she did not dispute that shd baen employed as a secretany.][If “secretary” had
not been the proper label of her position, Johrsdwuld have disputed the title and attendant
responsibilities during the administrative hearing.

Additionally, after the ALJ completed heirect questioning of Johnson, Johnson’s
attorney was given an opportunity to clarifyetblaimant’s position and duties. He asked,

“[w]hat do you think would keep yowom going back to your pasiork as a secretary?” [Tr.
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26-27] Johnson responded that she could ihédrsprolonged periods of time and could not
deal with others. [Tr. 27] She did not dérgving been a secretargcashe did not claim to

lack the skills associated witthe position. Simildy, after the VE testified regarding
Johnson’s ability to perform secretarial workthat position is generally defined, Johnson’s
attorney questioned the VE regarding whetbennson “could [] go back to her job as a
secretary[.]” [Tr. 32] He thealtered the hypothetical that tA&J had given, but not to adjust

for Johnson’s now-alleged lack of ability icomputer-related tasks. Instead, counsel
guestioned Johnson’s ability to perform secretarial tasks in light of her alleged inability to
interact with the public.

Johnson did not allege that she had notopeed secretarial wk for the fencing
company until after the ALlJad already reached hexaision. [Tr. 266; Plaintiff’'s Brief p. 6]
As in Wright-Hines the ALJ was presented with unt@dicted evidence, which Johnson
provided® Indeed, Johnson and her ate®yronsistently referred teer past work as that of a
secretary. Itis not reasonable for Johnson W ague that the ALJreed in concluding that
she had been a secretary whiathnson and her attorney conesigly referred to her as a
secretary and gave no indication that this charaation was inaccurateThis challenge to
the ALJ’s decision fails.

In her second related assertion of erdmhnson argues that the ALJ’'s determination
that she had past relevant work as a sagretas not supported byilsstantial evidence.

According to Johnson, the record is devoidrof avidence demonstratinigat her work at the

3 While Johnson’s testimony that she wagaskd from a fast food restaurant because
she was unable to operate the register sugdleat she may not psess the computer skills
associated with secretarial workdoes not directly contradiber own description of her past
employment position as “secretary”.
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fencing business was “substantial gainful attivor that she performed it long enough to
learn the job of secretary. She referenceStwal Security Administration’s earning records,
which indicate earnings of $7,2632004, but nothing from 2005 to 2008.

The Court’s inquiry on this issue is limitéal determining whethdhere is substantial
evidence to support the Als finding. This standard is met @ reasonable mind might accept
the relevant evidence as adeigua support a conclusionlongworth v. Comm’r of Soc. Sec.
402 F.3d 591, 595 (6th Cir. 200kcitations omitted). The reswving court man not try the
issuede novgresolve conflicts in the evidena®, decide questions of credibilitysee Ulman
v. Comm’r of Soc. Se®93 F.3d 709, 713 (6th Cir. 2012)f the ALJ’s decision is supported
by substantial evidence, then reversal would b®twarranted even if substantial evidence
would support the opposite conclusioiass v. McMahgm99 F.3d 506, 509 (6th Cir. 2007).

“Past relevant work” includes work that ttlaimant has done “with the past 15 years,
that was substantial gainful activity, and thatéa long enough for [th@aimant] to learn to
do it.” 20 C.F.R. 8§ 416.960(b)(1)Substantial gainful activity requires “work activity that
involves doing significant physical mental activities,” and “worknay be substantial even if
it is done on a part-time basis . . . .” 20 C.EBR16.972(a). “Gainfulvork activity is work
activity that [the ciimant does] for pay or profit. Worktaaty is gainful if it is the kind of
work usually done for pay or profit, whether not a profit is realized.” 20 C.F.R. 8§
416.972(b).

There is substantial evidence to supploetALJ’s finding that Johnson was capable of
“performing past relevant work as a secretary, agah is generally performed . .” [Tr. 93]
Johnson personally reported that she had wo#kelkours per week assecretary from 2004

to 2008 and that her position involved answgmphones, taking messsg filing, completing
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reports, and using the fax maachiand copier. [Tr. 213, 242-43phnson thus identified work
activity as a secretary, which is work that ipitally done for a profit. Further, she reported

that she had engaged in that work for over four years, which is long enough for her to have
learned how to perform that positibn.The evidencelso demonstrates that Johnson had
completed high school and some college, which ssiggan ability to pesfm past work as a
secretary. [Tr. 16]

The evidence of record calulndicate that Johnson did not work as a secretary long
enough to learn the position (i.der earnings report andrhigaving beerreleased from a
subsequent position due to an inability to operaeegister). This evidence is not conclusive,
however. Johnson may have worked full-time fr2004-08, but failed to report her earnings.
Likewise, the fact that Johnsaras unable to operate a registees not necessarily mean that
she could not operate@mputer. Regardlesthis Court is not peritied to re-weigh the
evidence in light of the standard of review appllediere. Even if there is evidence that would
tend to support an opposite conclusion, theJ’Aldecision must bapheld where there is
substantial evidence to support 8ee Bas499 F.3d at 509.

Johnson reported working full-time as arstary for over thre years and performing
secretarial tasks in this position, and she reported earnings from this position. This is
substantial evidence to support the ALJ’s cosicin that she had past relevant work as a

secretary and that she perfornielbng enough to learn the positidnEurther, as previously

4 Secretary work has a specific vocationaparation (SVP) of 6, which means that the
position takes over one year andta@nd including two years tearn. Specific Vocational
Preparation, SCODICOT Appendix B.

5 Additionally, the regulations do not requtree claimant to havevorked at a position
full-time, or to have actuallgnade a profit in the position. dtead, they require work activity,
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discussed, if Johnson did not acf work as a secretary, or didt do so for a sufficient amount
of time to develop the skills associatedth the position, it was her burden to introduce
evidence to that effectSee Wright-Hings597 F.3d at 396. Despilample opportunity to
present such evidence, she failed to cornectown characterizatioof her employment or
correct statements regarding the type of witvkt she had performed in this position. |If
Johnson did not believe that she had legitimatadyked in a secretarial capacity, or that she
did not possess the skills neededoerform secretarial worlt, was her burdeto raise this
issue before the ALJ. It rsot reasonable for Bason to now argue th#te ALJ should have
disregarded her own description of her past work.
V.

For the reasons outlined above, it is hereby

ORDERED as follows:

1. The Commissioner’s Motion for Sumany Judgment [Record No. 14] is
GRANTED.

2. The Plaintiff’'s Motion for Sumary Judgment [Reed No. 12] isDENIED.

This 7" day of March, 2017.

Signed By:
Danny C. Reeves DCQ
United States District Judge

and they require that the wosdctivity be of the type that is usually performed for profit.
Secretarial work is the type of work that isialy performed for a profit, so it is irrelevant
whether she worked full-time or actually made a profit.
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