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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION
(at Lexington)

WILLIAM L. HART, I,
Plaintiff, Civil Action No. 5: 16-300-DCR
V.

THOMAS R. KANE, et al., MEMORANDUM OPINION

AND ORDER

N N N N N N N N N

Defendants.
kkk KAk kKK kkk

This matter is pending foroasideration of the defendah motions to dismiss the
plaintiff's Complaint pursuant tdRule 12(b)(6) of the Feddr&ules of Civil Procedure.
[Record No. 8] The plaintiff has also moved keave to file an amended complaint. [Record
No. 13] For the reasons thatlow, the Court will grant defedants’ motion to dismiss and
deny plaintiff's motion toife an amended complaint.

.

Plaintiff William Hart, 1l, ha been incarcerated and hedsat the Federal Medical
Center (“FMC”) in Lexington, Kentucky since Bember 2009. He filed this action on August
11, 2016. [Record No. 1, 1 10] Hart alleges tteatvas assigned to and participating in the
horticultural program at FMC.Id. at 11 11-12] He reported tiee horticultwal program on
June 23, 2015, but asserts thatwas advised by Defendant Todbmer that he would not
to be permitted access tcetkool room that day. Id. at 7 13-14] Hart claims that he was

allowed to continue in therogram until August 142015, when he wagmoved Cromer and
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told that it would “make no diffrence what paperwork [Plaintiffjight file to challenge this
decision.” [d. at 11 16-18]

Hart contends that he had a property rigge in participating in the horticultural
program and that his removal, absent duegsscviolated his Fifth Amendment rightdd. [
at 11 22-24] He also claims that, although he attempted to remedy the situation through an
administrative process, he has not receivedlzstantial decision from the prison grievance
process which violates his constitutionight to procedural due procesdd.[at 11 26-29]

Hart also alleges that Defendants Toyl &uintana failed t@dequately supervise
Comer and that Toy approved henoval from theorogram. [d. at Y 6-7] Similarly, Hart
claims that Kane is named as a defendasétban “overall managemeaud regulation of all
federal penal and correctional institutionsld. [at 5]

Hart requests entry of a declaratory judgimbolding that his constitutional rights were
violated when he was remov&dm the horticulturbprogram and when haid not receive a
substantive decision regardingsladministrative grievanceld| at 1 1-2] Further, he seeks
a temporary and permanent injunctionnsgating him into the programid] at { 3] Finally,
Hart demands $10,000 in compensatory dgegsaattorney fees and costhd. pt 11 5-7]

.

When evaluating a motion to dismiss under Rilfh)(6) of the Federal Rules of Civil
Procedure, the Court must detene whether the subject comipiiaalleges “sufficient factual
matter, accepted as true, ttate a claim to deef that is plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiigell Atl. Corp. v. Twombly550 U.S. 544, 570
(2007)). The plausibility standard is met “wheg flaintiff pleads factual content that allows
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the court to draw the reasonable inferenc the defendant is le for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556).Although the complainneed not contain
“detailed factual allegations” to survive a motiordismiss, “a plaintiff's obligation to provide
the grounds of his entitlemetd relief requires more thalabels and conclusions, and a
formulaic recitation of the element$ a cause of action will not do. Twombly 550 U.S. at
555 (internal quotation maskand alteration omitted).

In considering a 12(b)(6) motion, the Coistrequired to “accept all of plaintiff's
factual allegations as true andelenine whether any set of factsnsistent with the allegations
would entitle the plaintiff to relief.”"G.M. Eng’rs & Assoc., Inc. v. W. Bloomfield Tw@22
F.2d 328, 330 (6th Cir. 1990) (citation omitted). wéwer, it need not accept as true legal
conclusions cast in the form &dctual allegations if thoseonclusions cannot be plausibly
drawn from the facts, as allege&ee Igbal556 U.S. at 678 (“[T]héenet that a court must
accept as true all of the allegations contdine a complaint is inapplicable to legal
conclusions.”)see alsd?apasan v. Allaind78 U.S. 265, 286 (1986) (noting that in reviewing
a motion to dismiss, the district court “must taltlethe factual allegatits in the complaint as
true,” but that the court is “not bound to accaptrue a legal conclusi couched as a factual
allegation”). Thus, Rule 12(b)(@ssentially “allows the Coutd dismiss, on the basis of a
dispositive issue of law, meride cases which would otherwisaste judicial resources and
result in unnecessary discovery.’Glassman, Edwards, Wade & Wyatt, P.C. v. Wolf

Haldenstein Adler Freeman & Herz, LL.BO1 F. Supp. 2d 991, 997 (W.D. Tenn. 2009).



A. Official Capacity Claims

In Bivens v. Six UnknowRed. Narcotics Agent103 U.S. 388 (1971), the United
States Supreme Court “recognized for thet firme an implied private action for damages
against federal officers alleged to hawalated a citizen'sonstitutional rights.”Corr. Servs.
Corp. v. Maleskp534 U.S. 61, 66 (2001). “Such claier® the counterpatd suits under 42
U.S.C. 8§ 1983 against state officials who infripd@intiffs’ federal constitutional or statutory
rights,” Vector Research, Inc. v. Howard & Howard Attorneys P76.F.3d 692, 698 (6th Cir.
1996). Decisional law del@ped under § 1983 ha=en fully applied t@ivenssuits. Butz v.
Economou438 U.S. 478, 498-504 (1978).

Hart has sued defendants in their indival and official cagcities. However, “8ivens
claim may not be assertadainst a federal officer in his official capacityBerger v. Pierce
933 F.2d 393, 397 (6th Cir. 199%kge alsdOkoro v. Scibanab3 F. App’x 182, 184 (6th Cir.
2003) (affirming dismissal oBivensclaim asserted by a federal prisoner against a federal
official in his official capacity). Therefordjart has failed to state a valid claim against all

defendants in their official capacity.

B. Horticultural Program

Hart asserts that his Fifth Amendment rightse violated whehe was removed from
the horticultural programHe claims to hava constitutionally-protected property interest in
his continued participation indhprogram. [Record No. 1,22] Howeverijt is well-settled
that an inmate has no constitutional rightvtational training orehabilitative programs.
Rhodes v. Chapmad52 U.S. 337, 348, 101 S.(2392, 69 L.Ed.2d 59 (1981Moody v.

Daggett,429 U.S. 78, 88 n. 9, 97 S.Ct. 274, 50d.Zl 236 (1976). Further, prisoners have
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no right to any particular programming, prison job, or certain educational and vocational
training. Baumann v. Arizona & of Corrections,754 F.2d 841, 846 {8 Cir.1985) (no
constitutional right to jobsral educational opportunities).

Hart attempts to distinguish this settled issue by drawing attention to the cases cited by
the defendants and involving claims by priesrs who wished to become members of a
program, not prisoners who weadready in a program But this attempted distinction is
misguided. Hart does not have a constitutionattytgrted right to continued participation in
the subject program “because the losshisf position does not impose an ‘atypical and
significant hardship ... in relation to ehordinary incidents of prison life.”” Dobbins v.
Craycraft 423 F. App’x 550, 552 (6th Cir. 2011) (quotiB@ndin v. Connerb15 U.S. 472,
484, 115 S.Ct. 2293, 132 L.Ed. 418 (1995). Furttier FMC regulations attached to Hart’s
memorandum do not constitute a clgaestablished property intesein participation in the
horticultural program. “Ultimatelhstaff have the right to assign/reassign inmates to jobs based
on institutional needs, security concerns amdates’ work performase.” [Record No. 11,
Exhibit A, p. 10} Based upon the foregoing, Hart'sftkiAmendment claim regarding his

removal from the horticulturgdrogram will be dismissed fdailure to sate a claim.

1 The authority cited by Hart does not standlfi@ proposition that he has a constitutionally-

protected property interest ingtlsontinued participation in therticultural program. [Record No.
11, pp. 4-5] The cases involyeison disciplinary ppcesses and the loss of good time credits,
which affects the duration of imprisonment.
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C. Grievence Program

Hart also contends that his Fifth Ameneimh right to procedural due process was
violated because of a lack of substantive administrative decision by the prison grievance
system. Although he complains about the demiidlis administrative grievances, the denial
or the failure to act upon tHding of a grievance is insuffient to establish liability under
Bivens SeeAlder v. Correctional Med. Servc33 F. App’x 839, 841 (6th Cir.2003). Further,
the denial of administrative remedies doest constitute a violation of Hart's Fifth
Amendment right to due processlaiv, because there is no iméet constitutional right to an
effective or responsive igon grievance procedurdrgue v. Hofmeye80 F. App’'x 427, 430
(6th Cir.2003)Overholt v. Unibase Data Entry, In@21 F.3d 1335, 2000/L 799760, at *3
(6th Cir. June 14, 2000) (TabléHence, [plaintiff's] allegationghat the defendants did not
properly respond to his grievas simply do not rise tohe level of a constitutional
violation.”); Antonelli v. Sheahar81 F.3d 1422, 1430 (7th Cir.1996)ick v. Alba,932 F.2d
728, 729 (8th Cir.1991).

Hart relies on the Supreme Court’s decisioRass v. Blakgor his claim of a right to
file a grievance and receive a substantive respdicord No. 11, pp. 6-7] But this reliance
also is misplaced.Rossdoes not hold that an inmate hasconstitutional right to file a
grievance and obtainrasponse. RatheRossexamines the Prisonitigation Reform Act’s
prisoner exhaustion requirement. 136 S1880, 1856-60 (2016). Bad upon the foregoing,
Hart's Fifth Amendment claim regarding the lack of substantive administrative decision from

the prison grievance systesill be dismissed for failuréo state a claim.



D. Supervisory Liability

To the extent that Hart has named B&d®ing Director Thomas Kane, FMC Warden
Francisco Quintana, and FMC Assistant WarBamdolph Toy as defendants based on their
supervisory capacity, those claims will berdissed as well. It is settled law tihaspondeat
superiorcannot form the basis of liability inBavensaction. Polk County v. Dodsqd54 U.S.
312, 325 (1981)Dkoro v. Scibanab3 F. App’x 182, 184 (6th Cir. 2003). Instead, supervisor
liability must be premised othe direct or personal involvement of the named defendant.
Leach v. Shelby County Sher@91 F.2d 1241, 1246 (6th Cir. 198Bgys v. Jefferson County,
Ky., 668 F.2d 869 (6tiCir. 1982).See alsoMonell v. New York City Dept. of Social Servs.
436 U.S. 658, 691 (1978) (municipality cannot be held liable under 8 198&3spandeat
superiortheory). The Sixth Circtihas confirmed that, to eblesh any supervisory liability,

a plaintiff must allege more thanmere right to control emplegs and more than negligence.
A plaintiff must allege that the supervisor domed, encourageat participated in the alleged
misconduct. Hays supra See also, Carrie v. Rip2008 WL 320329, ZE.D. Ky. 2008)
(supervisor must “havat least implicitly authorized,pproved, or knowingly acquiesced in
the unconstitutional conduct.”)

Hart has failed to articulate how, duringetlelevant time, the BOP Acting Director,
Warden, or Assistant Warden had any knowledgemndouraged, or directly participated in,
any alleged misconduct. It appgdnat Hart named the thredeledants based solely on their
executive or supervisory positions within the BOe clearly has not asserted any direct or
personal involvement bthese defendants. Asich, supervisory liality does not attach.
Combs v. Wilkinsar815 F.3d 548, 560 (6th Cir. 2002).
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E. Injunctive Relief

Hart seeks injunctive relief to compel the defants to reinstaternito the horticultural
program. [Record No. 1, 4] Generally, thewing party bears the burden of establishing
his entitlement to a preliminary injunctioBeeOverstreet v. Lexington—Fayette Urban County
Gov't 305 F.3d 566, 573 (6thir. 2002). In addressing a matifor a preliminary injunction,
federal courts consider: (i) wther the movant has a strong likelihood of success on the merits;
(i) whether the movant will suffarreparable harm without thiejunction; (iii) the probability
that granting the injunction will cause substdriti@m to others; anfiv) whether the public
interest will be advanceoly issuing the injunctionSummit County Democratic Central and
Executive Committee v. BlackwelB8 F.3d 547, 552 (6th Cir. 2004). “These factors are not
prerequisites, but are factors that & be balanced against each oth@wérstreet305 F.3d
at 573. Usually, the failure to show a likedod of success on the merits is faidbnzales v.
National Bd. of Med. Examinerg25 F.3d 620, 625 (6th Cir. 2000).

As outlined more fully above, Hart has m@monstrated any likelihood of success on
the merits of his claims Next, he has not shown that hél wuffer irreparable injury if an
injunction is not entered. The third criteriorfenes to the balance of equities between the
movant and other parties in thiggation such as the defendants, not just third parties outside
the litigation. Rhinehart v. Scut609 F. App’x 510, 515 (6th Cir. 2013)inter v. Natural
Recourses Defense Council, I855 U.S. 7, 24-31, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008);
Overstreet v. Lexington-Fayette Urban Cnty. Go¥G5 F.3d 566, 579 (6th Cir. 2002). Here,
the interests of the defendants effectively running a prisomgainst Hart's interests in
immediate reinstatement to the horticulturalgram weighs in fawoof the defendants.

-8-



Finally, the public interest would not be sedvby issuing an injunction. It would not
be in the public’s interest to have this Comterfere with prison offtials’ discretion in the
operation and management of ttwerectional facility. Instead, strong public interest exists
in leaving the administration of prisons to prison officiaee Rhinehartc09 F. App’x at

516.

F. Motion to Filean Amended Complaint

Hart seeks to amend his Comiptao include a claim alleging that the defendants’ have
violated his “right to counselnder the Constitution of the Unit&tates of America and [his]
right to due process as guaranteed by thé Fifhendment (5th) one [sic] the United States of
America Constitution.” [Record® 13, p. 4] The defendants mizin that Hart’'s proposed
amended complaint is futile, #sis matter would still be subjetd dismissal under Fed. R.
Civ. Proc. 12(b). The Court agrees.

Under Rule 15 of the Federal Rules of CiWilocedure, a party is generally free to
amend his pleading once as a matif course, if the amendnteds made within twenty-one
(21) days after service of a matido dismiss under Rule 12(b).Ef: R. Civ. P. 15(a)(1).
Otherwise, a party may amend only withe tbpposing parties’ written consent or with
permission of the court. BB. R. Civ. P. 15(a)(2). In making itk determination, the Court
applies the guiding principle that leave shouldreely given when justice so requires. This
is a liberal standard that clearly favors ameedts so that litigation can be resolved on the
merits. However, the Sixth Circuit has cautiortleat the right to amend is not absolute or
automatic. Tucker v. Middleburg-Legacy Place, LL639 F.3d 545, 551 (6t@ir. 2008).

District courts consider a number of fastawhen evaluating motiort®e amend including,
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“undue delay, bad faith or dilatorpotive on the part of the mov& repeated faure to cure
deficiencies by amendments previously alldywendue prejudice to ¢hopposing party [and]
futility of amendment.”Foman v. Davis371 U.S. 178, 182 (1962%ee also Wade v. Knoxville
Utilities Bd, 259 F.3d 452, 458-59 (6€ir. 2001).

An amendment is futile when it would not survive a motion to dismMdler v.
Calhoun Cnty. 408 F.3d 803, 817 (6th Cir. 2005). d\mo survive a motion under Rule
12(b)(6), the proposed owlaint need only allege facts which, if proved, would entitle the
plaintiff to relief. Johnson v. City of Detrqid46 F.3d 614, 618 (6th C2006). It is worth
repeating that this is a liberal pleading standard, and the Court construes the complaint in a
light most favorableto the plaintiff. Id. However, more than barassertions of legal
conclusions are required. Rather, the complairdtroontain direct or inferential allegations
respecting all material elements to sustanecovery under somealle legal theoryld.

Here, Hart's proposed amended complaint dagsontain any factual allegations that
would give rise to a valid claim sufficient to survive dismissal. It states:

24.  Without any good cause or reason, #fiere, Plaintiff was denied access

to his attorney and a meaningful oppmity to pursue this action noted herein
above.

25. Plaintiff has a constitutionally pretted interest in his continued
professional participation in ¢hattorney-client relationship.

26. Plaintiff has a constitutionally protected right to forward this litigation.

27. The actions Defendants denied Plaintiff due process of law in violation
of the Fifth Amendment to the Uetll States of America Constitution.
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[Record No. 13-1, 1 24-27]

Hart fails to state more than bare concitysdlegations and doe®t describe how each
individual defendant acted personally to depttimm of his constitutionlaights. Additionally,
while Hart contends he has a constitutionallgtpcted right to prosecute this litigation, he
does not allege how any allegeahduct of the defendants denigich that opportunity. The
Court may properly deny a motidor leave to amend if the proposed amendments would be
futile. Riverview Heath Inst. LLC v. Med. Mut. of Oh&®1 F.3d 505, 519 (6th Cir. 2010)
(citing Foman v. Davis371 U.S. 178, 182 (1992 And as explained above, Hart’'s proposed
amendment cannot survive a motion tendiss and meets this test of futility.

[11.

Based on the foregoing anakyand discussion, it is hereby
ORDERED as follows:

1. Plaintiff William L. Hart’'s motion tdile an amended coplaint [Record No.
13] isDENIED.

2. The defendants’ motion tiismiss [Record No. 8] GRANTED in all respects.

3. The claims asserted Baintiff William Hart, 1l against Defendants Thomas
Kane, Francisco Quintana, Randolph Toy, and Todd Cromé&i &\ | SSED, with prejudice.

4. Thisactionis DISMISSED, with prejudice, an&TRICKEN from the docket.

5. A corresponding JudgmentlMbe entered this date.
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This 18th day of September, 2017.

Signed By:
§ Danny C. Reeves TCR
United States District Judge
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